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INDEX 

TO 

THE CAUSES OF ACTION AND THE PRINCIPAL POINTS 
TOUCHED UPON! 



ACCOUNTS. 

1. Appeal rejected, as the method adopted by the lower court for 
adjusting the accounts between the parties was considered correct .. 20 

2. The order of the lower court affirmed, as it was proved that the 
payments made by plaintiff to defendant were not unconditional, but 
subject to a future adjustment of accounts, which the defendant has 
failed to make ... 451 

3. Held that* in adjusting an account on a bond, the course adopted 
by the moonsiff, in crediting the amount of profits from the mortgaged 
property first to the liquidation of the interest was correct ... 497 

4. Defendants have exacted from plaintiffs ryots. Suit in conse* 
quence could not be connected with any settlement of accounts between 
plaintiffs and defendants ... 953 

5. Held that) as a general rule, that laid down by the Court is the 
correct mode of bringing sums received to account, viz. that out of the 
amount realised, that due for interest should first oe credited to that 
head, and the remainder, if there be any, should then be credited to 
principal. As* however, in the present instance that course has not 
been followed, and nothing but interest remains due, it would be 
unjust to the debtor to allow the decreeholder to vary his mode of 
calculation and to convert that which is itself interest, and consequently 
should bear no interest, into a principal bearing the usual interest of 
12 per cent* 

The order of the lower court reversed, with directions to proceed in 
execution as above suggested ... 1211 

6. Held, that an adjustment of accounts cannot be proved by oral 
evidence alone. There must be either signature to, or written acknow- 
ledgment of the correctness of the adjustment. If there be neither of 
these, the account must be considered as one still open, and liable to 

be proved as such ... 1228 
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ACT IX. 1839. 

1. Held by the majority of the Court, that the probable cause of 
action which a pauper is, under Act IX. of 1839, required to show, is 
quite distinct from the evidence by which a case can be supported ; 
and that, in determining the former, the nature of the claim itself 
and the internal evidence of probability which the claim bears, should 
be alone looked to, whereas, in looking to the latter, the external 
evidence by which the case is supported is to be regarded. 

Suit remanded for inquiry into petitioner's pauperism ... 1213 

2. Petitioner prayed to bo allowed to submit a special appeal as a 
pauper, urging as probable cause for his application that as by Clause 5, 
Section 18, Regulation VIIL of 1819, he could only be ousted for 
an arrear adjudged to be due, it was illegal to oust him for an arrear 
which was not due. 

Held that, as the lower courts have found that petitioner's jote is of 
a nature rendering him liable to be ousted after judgment obtained, 
the judgment remaining unsatisfied, and as the judge has found that a 
balance was due under the summary decree by means of which 
petitioner was ousted, though the amount of balance found by the judge 
to be due was not identical with that found to be due by the revenue 
authorities, that balance is quite sufficient to support the eviction of 
petitioner. Application rejected ... 1439 

ACT XXXII. 1839. 

See Interest, No. 3. 

ACT IV. 1840. 
See Land, Possession of. 

ACT XXIX. 1841. 

That a plaint, is struck off the file on application, is not a cause 
bringing plaintiff under the penalty of dismissal on default under Act 
XXIX. of 1841 ... 118 

ACT I. 1848. 

See Hindoo Law — Inheritance, No. 8. 
ACT XIII. 1848. 

1. The survey officers awarded possession of 160 out of 279 beegahs 
claimed. A previously pending suit for the whole being nonsuited 
after the award, it was held that the limitation prescribed by Act 
XIII. of 1848 did not apply to the surplus 119 beegahs, and that plain- 
tiff's not having specifically sued to set aside the award was imma- 
terial Case remanded, for investigation as to the rights of the parties 

to the 119 beegahs ... 146 

2. Where a deputy collector superintending a survey without deter- 
mining to whom the land in dispute belonged, declared that the 
survey papers should not be altered, and directed plaintiff to sue 
defendants for rent within a year from the date of his order, it was 
held that such an order was not an award under the meaning of Act 
XIII. 1848, and that the deputy collector had no authority to direct 
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plaintiff to sue within a year for rent Order of the lower courts 
reversed, and the case remanded for trial on the merits ... 1514 

ACT VIII. 1850. 

A case having been remanded to a principal sndder ameen, with 
orders to record, under Act VIIL of 1 850, his reasons for rejecting an 
appeal, it was not competent to another principal sudder ameen to 
re-open the whole case, and reverse the orders of his predecessor. The 
papers should have been forwarded to the latter, if his reasons could 
not be ascertained and recorded from the notes he had left behind 
him ... 1227 

ACT XV. 1853. 
See Review, No. 2. 
„ Appeal, No. 15. 

ACT XIX. 1853. 

1. When a summons for the attendance of the petitioner, defendant 
in the suit, was issued under the provisions of Section 24, Act XIX. 
of 1853, and he concealed himself, so that the summons could not be 
personally served, and afterwards filed a petition in the lower court, 
stating that he was aware of the issue of the summons, but could not, 
without disgracing himself, appear to give evidence in so trifling a 
matter ; held that, under the circumstances, the moonsiff acted 
properly in disposing of the suit ex-parte ... 302 

2. Held, that although the principal sudder ameen had at first sum- 
moned the plaintiff, special appellant, to give evidence, still as he had 
subsequently declared, whether rightly or wrongly, that his atten- 
dance was unnecessary, and has given a decree in his favor, it was not 
competent to the judge, simply on the ground that his attendance 
should have been required, to have in effect dismissed his suit ; but 
it is competent to the judge, if he thinks it necessary, to cause the 
processes to be issued for the attendance of the plaintiff to give evidence 
before him, and, if the plaintiff fails to attend after those processes 
have been issued and served in due legal form, he will be liable to 
have his suit heard ex-parte under Section 24 of the Act. 

Case remitted, with directions to the judge to act as suggested by 
the Court ... 310 

3. Held, that, if a court, by virtue of the authority conveyed in 
Section 35, Act XIX. of 1853, direct a party to be summoned as a 
witness, the process of service and obligation incident to the service of 
the summons follow the rules laid down in Section 24. But, in 
this case, the order of the principal sudder ameen is set aside, as the 
expenses requisite for attendance of witness were not supplied ... 344 

4. Section 39, Act XIX. of 1853 applies to parties in a suit. 
Where a witness has, on a first summons, attended and been discharged, 
the party re-summoning him should prove a sufficient cause before 
re-attendance is enforced ... 388 

5. Held, that actual personal Service under Section 24, Act XIX. 
of 1853 is not absolutely necessary, but that constructive personal 
service is sufficient to meet the requirements of the law above cited. 
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Held also that, as Prannath Chowdhree, the appellant, had been 
legally served with a summons under Section 24, Act XIX. of 1853, 
atfd had not appeared, and as the present appeal case is one calling for 
a strict exercise of the power vested in the Court by that law, the 
appeal of Prannath Chowdhree must be dismissed ; and as to the 8 
annas of the property now in his possession, the order of the lower 
court, declaring it liable to sale for the sum decreed to the plaintiff as 
due from Anundchunder Chuckerbuttee, must be affirmed. As plaintiff, 
respondent, does not require that the previous order in appeal, with 
reference to the other 8 annas in the possession of the other defendant, 
should be disturbed, that order as to it is confirmed. 

The costs of both courts, as between plaintiff and Prannath Chow- 
dhree, will be borne by Prannath Chowdhree. 

The costs of both courts, as between plaintiff and the other 
defendants, will, by agreement, be borne by each party respectively. The 
expense incurred by Government will also be borne by Prannath 
Chowdhree ... fcll 

6. Case remanded, because, as the provisions of Act XIX. of 1853 
concerning default could not apply, petitioner was entitled to a 
hearing ... 653 

7. Under Section 27, Act XIX. of 1853, the courts may receive 
the amount to which the sale is limited, if tendered on behalf of the 
absconding witness previous to the sale ; but this will not prevent 
them from issuing further process against him as often as may be 
necessary ... 1115 

ACT IX 1854. 

See Appeal, No. 5, 
ACT VIIL 1859. 

1. Petitioner appeals as a pauper, though he did not appear as such 
below, and his suit is brought close within 12 years from the time of 
his alleged dispossession. 

Held that, as, under Section 367 of Act VIII. of 1859, it is neces- 
sary that, previous to admitting a pauper's appeal, the Court should 
satisfy itself that the claim is not barred by the statute of limitations, 
the plaintiff should on the record enable the Court to act according 
to law, which he has not done. 

Application rejected ... 1681 

2. An application to be allowed to sue as a pauper, considered and 
decided after the passing of Act VIII. of 1859, must be governed by 
that law, though the applicant's case may have been pending 
previously. Act VIII. allows no appeal against an order rejecting such 

au application ... 1684 

3. Held by the majority of the Court, that as the acts complained of 
were all done before the enactment of Act VIII of 1859, and the 
petition complaining of those acts was filed in January 1859, the old law 
must govern the case ... 1685 

4. Waned Alee, the plaintiff in a suit which was instituted on the 
28th June 1859, on the 29th August petitioned that the property in suit 
might be attached, alleging that when he was preparing to sue and 
bad made ready the draft of his plaint, his father, the defendant, had 
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discovered his intentions and had sold and given away and also let out 
in putnee or otherwise certain properties, and that, subsequently to 
the institution of the suit, he was preparing to alienate more 
property. 

The principal sudder ameen, on a consideration of all the facts in 
evidence before him, considered it necessary for the preservation of 
the property that a receiver should be appointed, and acting, it would 
seem, under Section 92, Act VIII. of 1859, directed the collector of 
Dacca to take charge of the property as such. 

Held by this Court that Sections 83 and 84 of the Act apply 
only to property other than that in dispute, and to property, 
either real or personal, which the plaintiff is about to dispose of, or 
remove with intent to obstruct or delay the execution of the decree ; 
whereas, when property in dispute is in danger of being wasted, 
damaged, or alienated by the tenant in possession, Section 92 
furnishes the only mode of procedure to be adopted by the court, and 
if danger of the above nature is clearly apparent from the evidence on 
the record, it is the duty of the court to apply the provisions regarding 
the appointment of receiver without any consideration as to the 
nature of the case, or of any reasonable probability that the suit may 
be eventually successful. 

Held also, that in Section 223 the Code of Procedure clearly 
recognises the doctrine of lis pendens, the doctrine, that is, that, 
subsequent to the institution of a suit, neither party can alienate the 
property in dispute so as to affect his opponent. Nevertheless, with a 
view of preventing illegal acts of vexatious alienation, the Code, by 
Section 92, empowers the Court to issue an injunction commanding 
the parties to refrain from such acts which, though legal, might, in 
the remedying of them, cause future trouble. 

Held, moreover, that in the present case, the acts complained of 
were all done previously to the institution of the suit. They could, 
therefore, form no ground for the appointment of a receiver under 
Section 92, though they might form an element in the court's 
consideration when determining whether the property in dispute was 
in danger or not of being wasted or damaged ; that the acts complained 
of in no way injured the property, nor was it shown to the Court's 
satisfaction that any acts were in contemplation or likely te be done by 
defendant, which would permanently injure it ; but that the conduct of 
the defendant as in evidence before the Court gave a fair ground for 
inferring that, if not prevented by injunction, he might vexatiously 
alienate some of the property in suit 

Order for injunction to be issued accordingly ... 1690 

See Actions, Practice, No. 11. 
„ Appeal, No. 16. 

ACTION, CAUSE OP. 

1. A suit was nonsuited by the zillah judge, on the ground that it 
was not competent to plaintiff, as devisor, to sue to establish her own 
will in her life-time. But associated with the so-called devisor, were 
the parties in whose favor her deed was executed, as plaintiffs ; and as 
the declared object of the action was to bring to an issue the power of 
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appointment, asserted by the devisor, under the authority of her 
deceased husband, it was held that the action would lie ... 99 

2. A, having voluntarily interposed to stay a sale about to be made 
in execution of the rights and interests of a judgment debtor in certain 
property, by paying in the money due by the debtor, has brought this 
suit to recover the money so paid. 

Held, that the action will not lie ... 402 

3. The lower appellate court held this action to be barred by a 
decision pronounced in an earlier suit relative to the same subject 
matter ; but as the earlier decision nonsuited the plaintiff, the present 
action is necessarily admissible ... 407 

4. In a suit for declaration of a right to be re-admitted to membership 
of a duly aud cost of food provided for an entertainment, which the 
other members of the dul had refused to attend, held, that the latter 
claim was absurd and could not be entertained, but right to membership 
considered capable of enforcement, and decreed in accordance with 
precedents cited ... 535 

5. Where a decree was passed in A's favour, but reversed by the 
Privy Council on their construction of a head of compromise between 
A and his brother B, as to distribution of the uncle's property, and, 
subsequently to the first decree, A obtained a second for interest on the 
principal decreed in the first, and, notwithstanding the Privy Council's 
order on the appeal, B was unable to obtain review of the second 
decree, and after a time filed a suit for its reversal, the Court concurred 
with the lower court, that no new ground of action had been raised, 
and the suit was barred by Section 16, Regulation III. of 1793 ; but 
intimated that the second decree having never been specially appealed, 

it was open to B to request a review thereof by the zillah court ... 596 

6. Held, that the present action, which, is one simply for the 
attachment of surplus proceeds, to which the plaintiff" considers he has an 
inchoate right, and which he alleges he is apprehensive the mortgagor 
may appropriate ere he is able to bring his action, for possession of the * 
property mortgaged to him, and for the money in deposit as represent- 
ing that portion of the property sold for an arrear of rent, is 
altogether inadmissible in our courts. 

Held that, as the mortgagee's second suit for possession of the mort- 
gaged property, aud the surplus proceeds as representing land, is 
pending, he can, if he thinks fit, and if he has reasonable apprehension 
that the mortgagor intends to remove the surplus proceeds, move the 
court under Section 6, Regulation II. of 1806, for the attachment of 
the same. 

The special appeal decreed, with costs ... 622 

7. A defendant must plead all his defence ; and cannot found a new 
suit upon plea not urged in defence in a prior action about the same 
matter ... 802 

8. Plaintiff sued for damages caused by the fraudulent proceedings of 
the defendant, measuring those damages at the interest upon the prin- 
cipal sum which was eventually decreed to him by the Supreme Court, 
in a suit for the specific performance of an agreement entered into by 
the defendant, from the date on which that agreement was repudiated 
by defendant to the date on which the principal sum was realised by 
the plaintiff, under the order of the Supreme Court 
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Defendant pleaded that this suit is not cognisable in the mofussil 
courts, inasmuch as, at the time of the institution of this suit, plaintiff 
was an insolvent, and has, subsequently to the institution of this suit, 
entered the claim in his schedule, and had obtained his discharge in 
respect to the present demand, which discharge operates as a bar to 
this suit. That, moreover, the suit is barred under Section 12, Regu- 
lation IIL of 1793, as it arises out of the same cause of action with a 
previous suit between the same parties, which has been dismissed, and 
as it is a suit for interest of money obtained by him under the decree of 
the Supreme Court, the suit is not cognisable by the mofussil courts. 

The principal sudder ameen gave plaintiff a decree. 

Held by the whole Court that, as the defendant has only obtained his 
personal discharge* releasing him from arrest on account of the present 
demand, and not his final discharge, and as the present claim is 
disputed in defendant's schedule on a point of law, defendant's 
insolvency is no bar to the present action. 

Held by the majority, that the present suit is essentially one for 
damages on account of loss accruing from the fraudulent conduct of the 
defendant Joygopal, in which the plaintiff measures his damages at the 
interest at lz per cent, per annum accruing on the sum decreed to him 
by the Supreme Court, from the date on which defendant repudiated 
his agreement to the date of the realisation, bv plaintiff, of the sum 
agreed to be paid under it, and is therefore clearly admissible. Had 
the suit been brought as one for interest on an amount decreed to 
plaintiff, a question might have arisen whether, under the practice of 
our courts, the suit is admissible. 

Held, also, by the majority, that the cause of Action in this suit is 
the fraudulent repudiation by defendant of the agreement entered into 
by him, and it therefore does not arise out of the same cause of action 
with the suit previously instituted by plaintiff That, moreover, the 
subject matter, viz. the damages, which are measured at the interest 
due on the sum decreed to plaintiff by the Supreme Court, from the 
date of the repudiation by defendant of his agreement up to the date 
on which plaintiff realised the amount under the order of that Court, 
is in no way identical with the subject matter of the previous suits, 
which were for the surplus proceeds in the hands of the collector, with 
interest up to the institution of the suit. That, consequently, Section 
12, Regulation IIL of 1793 is inapplicable to the present suit. 

Held also by the majority, that the decision of the lower court should 
be affirmed, with costs ... 1018 

9. Case dismissed, as the point at issue had been previously 
adjudicated * ... 1239 

10. Plaintiff brought a suit for money lent under a bond against 
Ehooshnarain Singh, the father of Munoruth Singh, defendant, and 
obtained a decree. Before the decision passed, however, Khooshnarain 
Singh had died, and the decree was only against the property of the 
deceased in the hands of his heir. In execution, Munoruth made 
objections to the sale of certain properties, and plaintiff now sues to 
set aside the summary order of the Court, accepting the objections 
of Munoruth Singh. 

Held that, under the foregoing circumstances, there is no ground for 
holding that the present suit is barred under Section 16, Rogula- 
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tion III. of 1793. The subject matter and the cause of action are not 
identical with those in that suit, the cause of action in the present 
suit being the objections made by the defendant in execution to the 
sale of certain properties in his possession to realise a sum decreed 
against his father, Khooshnarain Singh. 
Case remanded for re-investigation 1255 

10. Plaintiff sued for 79 beegahs, including 25, his claim to which had 
been disallowed in a previous suit. The first court, after excluding the 
25 beegahs, gave him a decree for the remainder. Held, in reversal of 
the judge's order which dismissed the whole case as barred by Section 
XVI. Regulation III. of 1793, that there was no reason why the plain- 
tiff's claim to the land in excess of the 25 beegahs, which was within 
separate boundaries, should not be adjudicated ... 1467 

12. Suit for declaration of right in certain plots of ground, on which 
plaintiff wishes to set up boundary marks, allowed ... 1604 

ACTION, FORM OF. 

1. Plaintiff received a pottah for certain lands from A and sowed 
them. A dispute arose between A and B for the lands, and the posses- 
sion was awarded to B under Act IV. of 1840, who reaped the whole 
crop. Plaintiff sued to recover the value of the crop, but the principal 
sudder ameen rejected the claim, because plaintiff had not also sued 
for the reversal of the decision under Act IV. of 1840. 

Held that, as plaintiff was no party to that suit, and claimed to 
recover the value of his crops only as a ryot, and did not assert any 
proprietary right, it was unnecessary for him to sue to reverse the 
award under Act IV. of 1 840. ... 192 

2. Held, that plaintiff, suing for 10$ annas of a property and 
averring possession of 6$, can only sue for 4 annas ... 294 

.3. A suit, brought to enforce an instalment bond executed for 
Rs. 18,460, in adjustment of a debt due for Its. 42,780, was disposed of 
by the zillah judge in two distinct forms, that is, by an order of 
dismissal and by an order of nonsuit. 

It was considered, first, that the suit should be dismissed because 
the same cause of action had been disposed of on its merits on 31st 
August 1853 ; but on this appeal, without entertaining the question 
that might arise as to the identity of the cause of action in both suits, 
it was held that, as the first suit was nonsuited in this Court, in 
reversal of the zillah decree of August 1853, this second action was 
necessarily admissible. 

Second, it was considered by the zillah judge that the claim should 
be nonsuited, because, as the instalment bond provided that, on failure 
of payment, the full debt should be exigible, plaintiff should have sued 
upon the old debt and not upon the lesser sum for which the adjust- 
ment had been effected ; but the Court reserving any opinion as to 
the competency of plaintiff, who had definitely accepted a lesser sum, 
to bring an action by way of penalty for the larger debt, was of opinion 
that, as plaintiff had elected to stand by the compromise and not 
enforce the penalty, the form of his action did not warrant an order of 
nonsuit ... 399 

4. Held that, in a suit for a portion of a village known by a 
particular name, it was necessary to state the boundaries of the portion 
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ao claimed, and that the moonsifTs order providing for the determi- 
nation of the boundaries in execution of the decree was erroneous and 
liable to lead to further litigation. Order of the judge reversing the 
decision of the moonsiff and nonsuiting the plaintiff, special appellant, 
confirmed, and special appeal dismissed ... 955 

5. Held, that the present suit, being for a declaration of the 
plaintiff's rights of ownership, should have been brought against the 
parties who have set up a title adverse to the plaintiffs, and not against 
the ryots, who, from the nature of their rights, can stand in no such 
antagonism to plaintiff ; and as those parties are not before the court, 
and the case cannot proceed in their absence, the judge's order of 
nonsuit is quite correct. Special appeal dismissed, with costs ... 1238 

6. Held, on the appeals of a person who had purchased the rights and 
interests of a party in a particular property, that it is not competent to 
him in the present suits, which are between the owner of the property 
of which he has purchased a share, and the farmers of the same, regard- 
ing rents, to intervene and ask the court as between himself and his 
co-sharer, to determine the question of right which he may have 
acquired by his purchase at the sale. 

Appeals rejected, with costs ... 1620 

ACTION— NONSUIT. 

Where plaintiff was unable to show situation or boundary of the land 
formerly decreed to him, and for part of which he sued as erroneously 
awarded by the survey officers to another party, lower court was right 
in nonsuiting his case ... 689 

ACTION, PARTIES TO. 

1. Where a putneedar sued ryots upon their kuboolyuts, before a 
moonsh% and an intervening purchaser claimed plaintiff's rights as trans- 
ferred to himself by sale, it was not necessary for plaintiff to make the 
purchaser a party to his suits for rents ; he had but to prove his own 
possession ; no question of title was before lower court ; nor could the 
purchaser, but ryots only, prefer an appeal against the decision ... 201 

2. A son having sued and having died during the pendency of the 
suit, his father, as his son's heir, represented him in the suit. The 
lower court deemed that, the original plaintiff having been a minor, 
the suit must be dismissed. 

Held, that the defect which precludes minors from suing is that 
arising from their not having legal liabilities ; and that, when plaintiff's 
father sued as his son's heir this defect was cured ... 485 

3. Plaintiff sued as sole owner of the land claimed, and, in conse- 
quence of such ownership, he prayed that the wall built by defendant 
on his exclusive property might be removed. 

The first court found that plaintiff's title to the land was not proved, 
but directed the wall to be removed. 

The principal sudder ameen found that plaintiff was only one of 
many sharers, including the defendant, and that, as the wall was 
objected to by them, it should be removed. 

Held in special appeal, that the decisions of the lower courts do not 
rest upon tne claim put forth by the plaintiff, and that it is not com- 
petent, under the practice of our courts, for a person to claim land as 
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sole owner, and the exercise of a certain right at such, and to obtain a 
decree enabling him to exercise that right in another character, viz., as 
joint owner ; although a claimant to property under a particular title 
may obtain only a portion of what he claims under that title, in which 
case the difference between the thing claimed and the decree is merely 
a matter of more or less ; that, moreover, the removal of the wall 
standing on joint property could only be effected in a suit to which all 
the sharers of the property were parties, a course which has not been 
taken in the present instance. 

Special appeal decreed, with costs, without prejudice to any suit 
which plaintiff may bring in his character of joint owner of the pro- 
perty ... 1137 

4. A borrowed money from B and executed a bond infevor of C, the 
servant of B. A suit to recover the amount of the bond was brought 
by B against A and C. The latter acknowledged that he was B's ser- 
vant, and that the bond had been drawn up in his name for conveni- 
ence sake, and that the money received by A belonged to B. Held by 
this Court, in reversal of the order passed by the judge, that as B 
had made both A and C parties to the suit, and the latter had 
acknowledged that the money belonged to B, and that he was B's ser- 
vant, there was no legal objection to the suit, as brought by B ... 1148 

5. Appeal rejected. A, a minor's name, was on the bond given to 

Elaintiff, with whom and A's mother B privity was shown. The bond 
eing for benefit of the appellant C, Cs privity was also inferrible, 
and his appeal to be exonerated from sharing with B the conse- 
quences of the bond, could not stand ... 1150 

6. Where A used B's name in borrowing money and signing a bond, 
it was no reason to throw out a suit on the bond, that it was brought 
against A and B, since decree might pass against one, to the exclu- 
sion of the other. Remanded ... 1161 

7. Where appellant stated he held as lessee of A, plaintiff should 
have made A's heirs parties to the suit, and lower court could not award 
mesne profits against apppellant ... 1168 

8. A case remanded to consider the boundary dispute- between 
defendant and auction purchaser, although it had been settled between 
defendant and former proprietor ... 1178 

9. Plaintiff saved an estate, which he had caused to be sold in execu- 
tion of decree, but of which the purchase money had not been paid up, 
from sale for arrears of revenue, by discharging the balance. Held, 
that, as the execution of his decree was still incomplete, he had such 
an interest in the estate as entitled him to make the payment, and to 
claim reimbursement from the owner under Section IX. Act I. of 1845. 
The purchaser and a person who held a mortgage over the property 
ought not to have been made defendants in such a suit> as the owner 
alone is liable under Section IX. ... 1454 

30. A stranger allowed to sue for minors when the natural guardians 
had reasons apparently for not seeking the particular redress asked for 1462 

ll. A suit was instituted to set aside an execution sale of lands, con- 
sisting of four kittas or portions ; and the first court decided for the 
plaintiffs, but the zillah judge on appeal nonsuited the case, as the zemin- 
dar, who appeared as a third party, and professed to be in possession 
of one of the four portions, had not been made a defendant in the suit. 
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Held in special appeal, that the sale issue to be tried in this action 
was the validity of the execution sale ; that the zemindar could not be 
required to plead to this issue ; and that his possession of the land, as 
asserted, could not be prejudiced by a decision made in his absence ... 24 

ACTION, THIRD PARTY. 

1. Held, that when the pleas of a party, originally an objector, are 
considered in drawing up the issues, and evidence is produced by him 
in support of those pleas, the objector has accepted the character of a 
defendant, and has exercised all the privileges of one : he cannot, 
therefore, subsequently raise any formal objection grounded on his 
original position, which, by his own act and acquiescence, has been 
cured. The plea, therefore, raised in special appeal on this ground, 

is of no validity, and the special appeal is dismissed, with costs ... 66 

2. The objector, appellant* filed his objections below in a suit be- 
tween two other parties only five days^before the judgment was passed. 

Held, on appeal by the objector, that his appearance was at too late 
a date to allow of his objections having any effect on the proceedings 
at the trial in which other parties were plaintiffs and defendants, that 
that suit can only affect the rights of parties to it, and consequently 
cannot prejudice any rights which the appellant may have, or interfere 
with any proceeding which he may think fit to institute against any 
parties for the securing of his own rights. 

Appeal dismissed, with costs ... 1443 

3. Where a party claiming a right to the property in dispute 
intervened in a suit between other parties, and was made a substantial 
defendant by the plaintiff and put his claims in issue, it was held that 
the judge was bound under such circumstances, plaintiff having elected 
to make him a defendant, to try the issue between him and the 
plaintiff, and not to refer the party to a separate suit ... 1486 

ACTIONS— PRACTICE. 

1. In a summary suit for rent, where the name of the defaulting 
ryot was incorrectly given, but the notices prescribed by law were duly 
served ; it was held that, in the absence of any fraud, the misnomer 

was insufficient to vitiate the proceedings before the collector ... 308 

2. A principal sudder ameen's refusal to allow time to the defend- 
ant, who filed a document and list of witnesses on the day of trial, after* 

the case had been twice postponed, approved ... 483 

3. In a suit for reversal of a putnee sale, plaintiffs obtained a com- 
mission for the examination of witnesses in the Calcutta Small Cause 
Court, the time within which it was returnable being fixed with their 
own concurrence. They neither appeared in that court, however, nor 
made any attempt to procure the presence of their witnesses. The 
commission was, consequently, returned unexecuted. Held, that the 
judge was right, under the circumstances, to decline to re-issue the 
commission ... 505 

4. A sued to reverse a revenue award and to recover- possession of 
certain lands decreed thereby to defendants. While the case was 
pending, the rights and interests of A in pergunnah Bazeedpore, to 
which the land in dispute was alleged to belong, were sold at a 
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sheriffs sale and purchased by the petitioner, who applied to have his 
name substituted in the place of A. The prinoipal sudder ameen 
rejected this application and struck off the suit on default. 
■ Held, that there was no objection to petitioner's name being entered 
jointly with those of the former plaintiffs, as in the decision provision 
could be made for the due payment of costs and profits ... 564 

5. In a case where both parties admitted there was no divided 
possession of a cutcheree in suit, held, that an issue to try that point 
was unnecessary. 

Where also plaintiff's claim fell short of what defendants admitted 
to be the value of the items in suit, held, an order for remand for trial 
of these points was not requisite. 

Held, further, that the lower court should not have recorded what 
would be the result of plaintiff's failing to prove a particular issue, 
until the final decision of the suit ... 660 

6. Plaintiff sued defendants for the value of certain property 
plundered by them, with interest on the same. The plaintiff filed a 
list of the articles plundered and their cost with the replication. The 
principal sudder ameen nonsuited plaintiff. 

Held, that though it would have been better, and more in accord- 
ance with the terms of the law, had the plaintiff inserted in his plaint 
the property plundered with its value, still, as he filed the required 
list with his replication, the principal sudder ameen should have 
allowed the case to proceed to a hearing on the merits. 

Case remanded accordingly ... 868 

7. Parties not filing their proofs are to be warned and fined before 
ex-parte judgment can proceed against them ... 1007 

8. Appeal rejected. Lower court was correct in deeming defendants' 
statement of possession in an Act IV. suit no estoppel to their answer 

in the civil suit under the circumstances ... 1129 

9. Held, that when the evidence for the plaintiffs was insufficient 
to establish their claim, it was unnecessary to look to the evidence 

Sroduced bv the defendants, and that, as the plaintiffs' claim was 
ismissed, they should be charged with the costs of the defendants .... 1170 

10. In a suit for maintenance at a certain rate for a particular period, 
the judge, in addition to the sum claimed, awarded plaintiff maintenance 
for the period during which the suit was pending. Held that this 
part of the judge's order was incorrect, and that he should not have 
given what plaintiff did not ask for ... 1501 

11. Held by the majority of the Court, that a suit must be said 
to be pending within the meaning of Section 387 of the new Code 
of Procedure if, when Act VIII. of 1859 came into operation, anything 
remained to be done which might have been done under the old law ; 
that, in the present case, a petition for review remained to be filed, and 
as for that purpose three months were allowed by the old law, petitioner, 
though beyond the 90 days prescribed by the new law in filing his 
petition of review, still being within three months allowed by the old 
law; is, under the Section above cited, entitled to ask the Court to 
proceed according to the old law, inasmuch as the application of the 
new Code of Procedure will deprive him of a right in reference to the 
procedure of the case, which, but for the passing of the Code, would 
have belonged to him ... 1521 
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12. Where plaintiff sued to reoover possession on a mokururee title, 
and that title was declared to be invalid, it was held that plaintiff was 
not entitled to reoover on the ground of long occupancy ... 1528 

ia Plaintiff sued to reverse a kubala propounded by the defendant 
in an execution case. The principal sudder ameen set aside the kubala, 
and an appeal was preferred by the defendant. Before the case came 
on for hearing, the plaintiff and defendant had settled their difference, 
the former recovering the sun due to him from his original debtor, and 
withdrawing all objections to the deed of sale held by defendant, and 
a razeenamah was filed, while at the same time the defendant prayed 
that, in accordance to his appeal, the decision of the principal sudder 
ameen, disallowing his deed of sale, might be reversed. The judge 
however entered into the merits of the case, and, considering the 
evidence to prove the deed of sale unsatisfactory, confirmed the 
decision of the lower court* Held, that as the parties had compromised 
the case, it was unnecessary for the judge to inquire into the validity 
of the deed of sale, and that he should have set aside the judgment 
of the lower court on the representation of the parties, so as to render 
it inoperative between plaintiff and defendant ... 1530 

14. Plaintiff sued defendants for possession of certain property and 
for mutation of names in the public records. 

Defendants objected to the suit in its present form, urging that 
parties who should have been brought before the court have not been 
made parties to the suit, and that certain majors have been sued as 
minors, and minors sued without their guardians as if they had 
reached their majority. 

The principal sudder ameen nonsuited the plaintiff, with half 
costs. 

Held by the Court, that the principal sudder ameen should have 
given the plaintiff an opportunity of 'correcting the formal errors 
noted above, and of bringing all the proper parties before the court, 
and not at once have nonsuited the plaintiff, and that, as the decision 
of the principal sudder ameen, dated 11th May 1857, reversing the 
sale under which plaintiff obtained his title has itself been reversed 
by the judge on the 21st July 1858, no reason exists why the merits 
of plaintiffs present claim should not be inquired into. 

Case remitted to the principal sudder ameen, with directions to 
give plaintiff an opportunity of correcting all errors and defects of 
iorm apparent on the record, and then to decide the case irrespective 
of his own decision, which has been reversed. ... 1550 

15. Held, that a lower court cannot refuse to receive pleadings 
during the court hours, if the court be sitting ... 1562 

See Act VI1L 1850, No. 1. 
ADMISSION. 

See Evidence. 
AGENT AND PRINCIPAL. 

Held, that as the son signed the kistbundee in the present case, as 
the agent of a disclosed principal, his mother, it was competent to the 
plaintiff to sue the principal alone, but not the principal and agent 
together. 
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So much of the judge's decision as makes the son liable on the 
kistbundee, reversed, and special appeal decreed, with costs ... 619 

AGE. 

See Minority. ' 

ALIENATION. 
See Sales, Private, No. 6. 

ALLUVION. 

1. Order of lower court upheld. It was proved that the portions 
of new churs claimed by plaintiff were within the limits of the share 
held by him in the parent estate, and that, after accretion and before 
resumption proceedings, the ground was in his occupancy ; and the 
statute of limitations cannot apply to extinguish his right, because of 
dispossession while those proceedings ponded ; it could run against him 
from the date- only of their close. The special commissioner's views 
could bind the civil court on the question only of liability to assess- 
ment, not on other rights ... 470 

2. A claim to an accretion was advanced by the proprietor of an 
estate on the southern bank of a river, on the ground that, by usage as 
well as under Section 2, Regulation XL 1825, the accretion, having 
formed on the south of the channel, belonged to his estate ; and it was 
decreed in his favor by the lower court. 

But it appearing that the river, changing its course, now flows 
on the soutn of its former channel ; that there had been no gradual 
diluvion and reformation ; and that the accretion was recognisable as a 
part of the defendant's estate, the Court held that the case came under 
Section 5 of the Regulation cited, and accordingly reversed the lower 
court's decree, with costs ... 1363 

3. In a suit for possession of lands of a resumed chur as part of 
plaintiff's zemindaree, held that it was for plaintiff to prove title, and 
previous possession was quite insufficient. 

Held, also, that where plaintiff claimed a certain portion of land, she 
must prove her title to that whole area. 

Held further, that the chur being on its original formation the 
property of Government as an island, and the plaintiff being unable to 
show that the additional accretions did not partake of the character of 
the original formation, her title could not be admitted. 

Held lastly, that the principal sudder ameen was right in the case in 
refusing further local inquiry prayed for just before judgment was 
delivered ... 1569 

4. Held that, on the pleadings in this case the issues were, 1st, 
what was the particular share in his father's mokururee tenure to 
which plaintiff was entitled ; and 2nd, has plaintiff a right to share in 
the lands held by the defendants, as lands which have accreted to 
their common tenure ? 

Held also, that in cases in which the liability for rent was joint and 
common to all the holders of the tenure, however it be occupied or 
sub-divided amongst themselves, any accretion on the tenure must be 
subject to the common rights of all, and plaintiff's share in such accre- 
tion would be in proportion to his share in the original tenure, and the 
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zemindar, under Section 4, Regulation XL of 1825, is bound to settle 
with all the holders of the tenure for any increment thereon ; that 
plaintiff therefore is entitled to be heard as to whether he is entitled 
to share in the land leased to the defendants or not, and, if he is, as 
to the extent of his right to share. 

Case remanded for re-investigation 1617 

AMEEN. 

Summary appeal with regard to non-appointment of a second ameen, 
rejected 1225 

APPEAL. 

1. Held that a zillah judge cannot sit in appeal from an order, passed 

by himself as collector, in a suit under Regulation II. of 1819 ... 22 

2. An appeal will lie from an interlocutory order of a zillah judge 
refusing to receive an answer from a defendant in a pending suit. 

An answer is admissible beyond the due period, on cause shown . . . 105 

3. Case remanded ; the lower court having decided the case ex-parte, 
when the respondent, though he hadtaken the option allowed bv law 
of filing no answer, was yet desirous at the trial to contest appellant's 
arguments verbally ... 445 

4. The plaintiff obtained specific decrees gainst his co-sharers indivi- 
dually. Only one appealed, on the ground that he had already paid his 
quota in fulL The judge refused to hear the appeal, because the other 
sharers had not been made respondents. 

Held, that this was wrong, as the only question the judge could 
decide was, whether the appellant was liable for the amount awarded 
against him or not ... 486 

5. Case remanded, for re-trial upon the merits. The lower court 
could not, on appeal, decide upon a special point ruled by a special law, 
which the court of first instance had not taken up ... 652 

6. As one of the defendants confessed judgment as to her share of 
the debt sued for, the lower appellate court should not have released 

her from the decree. Moonsicrs order upheld ... 676 

7. In accordance with precedent, proceedings of inquiry about a 
supposed forgery stayed, pending disposal of an appeal preferred by the 
accused, against the decree passed ... 691 

8. Defendant made no appearance in the first court, and the suit 
was decided ex-parte. On appeal the judge permitted the defendant to 
file documentary evidence, and disposed of the case on its merits. 

Held, that the judge should first have disposed of the plea that no 
notice of suit was served, for, if it were, defendant could only appeal 
on the record. If it were not served, the judge, on proof of this fact, 
should have returned the case to the lower court to allow of the defend- 
ant's filing his answer and exhibits. Case remanded to the judge, to 
follow the course prescribed ^ ... 712 

9. Where the plaintiff was satisfied with the amount decreed in his 
favor, though less than the amount claimed, it was held that the 
appellate court should not, on appeal of the defendant, have remanded 
the suit and re-opened the whole case, but have tried the point raised 

in appeal by defendant ... 929 
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10. Plaintiff being prepared to proceed with his case when the prin- 
cipal sudder ameen took it up, and there being nothing to show that, 
although he had not appointed a vakeel, he had not been personally 
prepared to proceed all along ; held, that the principal sudder ameen 
ought not to have struck the case off for default, and that the circular 
order of the 16th June 1804 was not imperative under such circum- 
stances ... 1413 

11. Where one of several ioint defendants appealed, and it was not 
alleged that any injury would result to the respondent from the other 
shareholders not being made co-respondents, it was ruled that the 
appeal might proceed, the appellant being held to appear on behalf of 

his co-defendants ... 1450 

* 12. Where the lower appellate court released a defendant who had 
not appealed, without assigning any reason for so doing, it was held, 
that such order was erroneous ... 1533 

13. Where the judge dismissed an appeal as not filed within time, 

under the precedent of 3rd June 1855, it was held, that he should have 

followed the course laid down in the subsequent precedent of 30th 

November 1857, Yosoof Alee, appellant, and required the appellant to 

~ " the delay in filing his appeal. Case 
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Court granted, and that order stayed, 
inasmuch as it appeared that the order appealed against and the 
petition appealing against it were of date subsequent to the enactment 
of Act VIIL of 1859, and that it was not competent to the Court 
under Section 366 to hear the present matter in appeal until all the 
forms of procedure required by Sections 344, 345, and 346 of Act VIIL 
of 1859, had been gone through, a course which had not been adopted 
in the present instance ... 1561 

17. Held, that when a party pleads, not only the general issue, but, 
as is the custom in our courts, particularly, his proofs must be in 
accordance with the particular statements which he has pleaded, and 
if his evidence does not support those statements his suit must be 
dismissed, and under no circumstances can it be allowed to parties 
before the appellate court to vary their statements, as has been 
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attempted by both the defendants in this case, so as to meet the 
evidence which has been given at variance with the original pleadings. 

Held also, that the evidence of payment in 1866, offered by 
Gooroopersad Koond, is unsatisfactory. The Court at the hearing of 
the case decided against the genuineness of the receipt and the deed of 
release produced by him, an opinion from which it sees no reason now 
to recede. 

Application for review of judgment dismissed, with costs ... 1621 

18. No appeal lies from a zillah judge's order, rejecting application 

for review of judgment ... 1683 

19. Held, in accordance with a previous ruling of this Court, that no 
appeal lies from the order of a judge admitting a party to sue as a 
pauper in consequence of his poverty. Appeal rejected ... 1684 

APPEAL, TIME FOR. 

Cases remanded under the precedent of Hubeeboonissa's case, 
10th August 1858, relative to time for filing reasons of appeal iu suits 
decided by moonsiffs ... 109, 190, 191, 269, 392 

APPEALS, SPECIAL. 

1. Two special appeals dismissed, the one because the facts upon 
which the pleas taken in special appeal were based were not estab- 
lished, and the other because the land in suit was within the land 
forming the subject of the former suit ... 68 

2. Held, that Section 2 of Act XLL of 1858 makes all documents of 
the nature therein specified, which were executed before its enactment, 
though informal as the law stood at the time of their execution, 
hereafter admissible in any court ; that Section 3 of the same law 
enacts that, in cases in which documents of the same nature have been 
before the courts, and rejected on the ground that they were insuf- 
ficiently stamped, a review of judgment may be had if the application 
be made within six months from the passing of the Act, and if the 
court to which the application is made be satisfied that the deed, if 
admitted, would have led to a different decision on the merits of the 
case ; and that Section 4 of the Act limits the operation of Section 
3 to six years, from the date of final decision of the court 
which might have looked, or did look, as the case may be, into the 
merits of the case. . 

Held, also, that Section 2, as it stands, in no way declares that deeds 
of the nature alluded to in the Act have been valid, so that judgments 
correctly passed before the passing of the Act, grounded on their 
invalidity, are liable to reversal in special appeal. 

Held, moreover, that as the decisions passed by the lower courts 
were correct, those decisions must be upheld in special appeal, and the 
special appeal must be dismissed, with costs ; and it will remain for 
special appellant to make application to the highest court, which had 
power to enquire into the merits of his suit, for review of judgment, 
and the court, in granting or refusing the application, will be governed 
by the terms of Section 3 of the law above cited ... 70 

3. Special appeal dismissed, as, on reference to the record, it was 
found that the special appellant had, in the lower court, brought 

C 
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forward no evidence to iustain the allegation on which the special 
appeal had been admitted ... 80 

4. Special appeal was admitted on the ground of the principal 
sudder ameen's naving misconstrued the terms of the replication. 
That view was taken from the abstract of the pleadings in the decision, 
which alone was adduced. But on the original pleading being perused, 
no misconstruction was found. 

Special appeal dismissed ... 149 

5. Special appeal dismissed, as the point on which it was admitted 
did not arise, the principal sudder ameen having held that the defend- 
ant cultivated the lands for 1258, and that if the plaintiff had cut the 
crops the defendant's remedy was to sue for damages ... 153 

6. Appeal dismissed, as the point taken when the special appeal was 
admitted does not arise from the proceedings ... 189, 1001, 1414, 1424 

7. The lower court having decided on the merits that, although both 

SlaintifFs and defendant's deeds were proved, defendant's, as of prior t 
ate, should have the preference, and, further, that defendant's , 
possession was proved and plaintiff barred by limitation, speciaj 
appeal rejected ... 196 

8. Special appeal rejected, the plea in it not having been urged by 
petitioner when he appealed from the decision of the court of first 
instance to the lower appellate court, from the judgment of which he 

now appeals specially ... 592,641 

9. There not having been any miscarriage in the lower court's 
proceedings, order confirmed ... 640 

10. The plea in special appeal being that a lower appellate court, not 
having gone into the validity of a bond, in regard to three of four 
parties to its judgment, was defective ; held that, as the judge had on 
appeal decreed the deed invalid altogether as an interpolated docu- 
ment, this plea was inadmissible ... 645 

11. The deed of settlement was not specific on the point, whether the 
land in defendant's possession was part of the land settled for with 
petitioners. As the lower court had decided the point as a matter of 

fact, the Court could not interfere. Appeal dismissed ... 647 

12. Appeal dismissed ; for plaintiff's payment of revenue in excess 
of his own share for defendant s benefit, it was in evidence, could not 
include the kist for the month for which defendant claimed a set-off... 650 

13. The lower court having, by mistake, exempted one party who did 

not appeal, its order was reversed ... 706 

14. The finding of fact by the lower court, that the family, though 
living together, possessed their land in separate shares, could not be 
questioned in special appeal, nor was the burden of proof thrown 

on the wrong party ... 709 

15. Two persons were sued as heirs of a deceased Mahomedan for a 
bond debt contracted by their ancestor. One of them, Munsoor Alee, 
was alleged to have executed the deed himself, and received the con- 
sideration money, and it was sought to make him personally liable. The 

Erincipal sudder ameen absolved the defendants from personal liability, 
ut gave a decree against them - to the extent of the assets in their 
hands. One appealed, the other, Munsoor Alee, did not. The judge 
considered the bond spurious, and absolved both defendants. It was 
urged in special appeal that the decree should stand against Munsoor 
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Alee, as he had admitted the execution of the bond, and had not 
appealed. The Court found that bis statement, with regard to the 
execution of the bond, was not an admission of the correctness of the 
plaintiff's allegations, but a totally different story, and confirmed the 
judge's order. ... 730 

16. On the evidence adduced, the lower court held the pottah, to set 
aside which suit had been laid, to be established, and dismissed the 

suit. With this order there could be no interference in special appeal 754 

17. When the question of limitation did not arise, it was unnecessary 
to prove possession or dispossession, the real point at issue between 
the parties being the validity of their respective titles ; and as the lower 
court held the plaintiff's title to be valid, the Court refused to interfere 

in special appeal with this finding in fact, and dismissed the appeal .,„ 628 

18. Appeal rejected, as the lower court had found upon the facts 

that the law of limitation could not apply . . . 830 

19. Special appeal dismissed, petitioner's statement being erroneous, 
that the lower court had held him bound to execute a bill of sale, 
when it had merely given plaintiffs a declaratory title ... 856 

20. The objections raised in the certificate, under the circumstances 
explained by the pleaders, held not to arise , , .„ 942 

21. Remanded ; the summary appeal having been filed, in time, . 
which was permitted to be converted into a special one. The delay 
caused thereby was no ground for striking off the appeal ... 958 

22. Grounds of appeal after explanation allowed to be amended. , 
Special appeal objected, that the judge had declared his lease spurious 
without calling upon the plaintiff' to prove his title. As the decision of 
the judge shows that he found the plaintiff's purchase to be proved, 
the objection taken by special appellant falls to the ground. Appeal 
dismissed ... 963 

23. The judge's reversal of the order of nonsuit and remand for 
trial on the merits could be no bar to his subsequent dismissal of the 
suit in appeal upon the point of dispossession, which he had indicated 

to lower court as the turning point of the case ; and with this finding . ,, 
on fact, there can be no interference in special appeal ... 966 

24. A special appeal having been admitted, to try whether the judge 
should have found the fact of the existence of a mookururee lease 
when the original was not produced and no documentary evidence 
adduced as to it, held, that, as the judge had found the above fact on 
the presumptions and probabilities of the case, this poin$ was not 
open to special appeal. 

But the Court amended the certificate, to try whether, admitting 
the facts as found by the judge, they showed a sufficient title* to bar the . 
zemindar from re-letting the land. 

Held, that, as the best evidence in defendant's favor was the pottah, 
and was at the command of defendant, and he did not produce it, the 
presumption was against his entire plea ... 1048 

25. Suit for possession of joint property under Mitakshara law. 
Appeal rejected ; the points mooted in the certificate of admission not 
being, under the circumstances, cognisable ... 1144 

26. Where there was oral testimony only to the matter of possession, 
and no title-deed on either side exhibited, it was unnecessary to 
remand to try question of right ... 1149 
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27. As the lower court's finding on the time of dispossession was 

not opposed to the plaint, point in the certificate did not arise ... 1156 

28. There could be no interference with the finding of the lower 
court, which, from a deed of sale of lands by defendant to plaintiff, in 
return for payments of his rents, inferred that the plaintiff continued 

to pay them after that sale ... 1 158 

29. Plaintiff did not raise any issue arising upon the pottah, as 
assumed in the certificate admitting appeal, but denied the pottah. The 
point suggested not arising, the lower court's order upheld ... 1173 

30. Held, that, as the lower court has found as a fact that the grant 
was not a conditional one, as pleaded by petitioner, but an 
unconditional one, and that he was unable to show that any lands held 
unconditionally within his estate, have ever, by particular custom, 
lapsed on failure of direct male heirs, the point raised in special appeal, 
which is one of fact, cannot be raised. The special appeal rejected, 
with costs ... 1242 

31. Appeal rejected, as the pleader admitted that the fact on which 
the certificate allowed the special appeal application was not such as 

was stated in the certificate 1285 

32. Held, that the principal sudder ameen did not misinterpret in 
his decision a map, so as to represent it as setting forth the reverse 
of what it did set forth ; but that he considered as a matter of fact that 
the boundaries of a village extended so as to include the disputed land. 
Appeal rejected 1302 

33. Held, where a difference in the amount entered in a sale notifi- 
cation arises only from the difference between Company's and Sicca 
Rupees, the entry is in reality correct. 

Held, that this state of facts should have been mentioned to the 
Court by the special appellant's pleader, on the application for 
admission 1410 

34. Lower court's estimate of evidence cannot be questioned in 
special appeal. Application rejected ... 1466, 1469 

35. Held that, although the lower courts have noticed the absence 
of stamp on the pottah as one of the grounds for rejecting plaintiff's 
suit, still they have dismissed it on other and independent grounds. 

The special appeal is dismissed, with costs ' ... 1470 

36. As the decision of the lower court met the point raised in the 
certificate, and declared the kuboolyuts produced by the plaintiff to be 
spurious, the special appeal was dismissed ... 1479 

37. As the objection to the costs was not taken by the appellant as 
a distinct ground of appeal in the lower appellate court, it was held that 

a special appeal on this ground could not be entertained ... 1480 

38. Order of nonsuit recorded on erroneous grounds reversed ... 1492 

39. The finding of the lower court being held to be sufficient, the 
special appeal is rejected ... 1493 

40. Held that the point raised in special appeal was not admissible 
under the special appeal law ; and as the suit had been decided upon 
other grounds besides that objected to in the special appeal, this 
appeal must be dismissed ... 1503 

41. A clerical error in a date having been pointed out in the decree 
below when special appeal was heard, apparent inconsistency thereby 
cleared up, and appeal rejected ... 1527 
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42. Special appeal, preferred on the ground that the lower court had 
misconstrued certain documents and had failed to determine material 
issues in the cause, rejected, as it did not appear to the majority of 

the Court that the misconstruction and failure complained of existed 1534 

43. The institution of a special appeal will not entitle a party, 
against whom proceedings have been taken on a charge of forgery, to 
have those proceedings stayed. The question, whether a document is a 
forgery or not, is a question of fact, with which this Court cannot 
interfere in special appeal ... 1681 

ARBITRATION. 

1. In a case where effect had been given to a private award of arbi- 
tration, as if it had been one under Regulation aYL of 1793, it was 
pleaded that a payment made intermediately was consequently null 
and void, and could not give a new cause of action. 

Held that the payment having been admitted, by not being denied 
in the answer, and so being an acknowledgment of the sum declared 
due by the arbitration award, must be taken to give a new cause of 
action ... 367 

2. With reference to a prior precedent, decrees of lower court set 
aside, and suit remanded. It was apparent that defendant had not 
authorised his pleader to refer his cause to arbitration, and had object- 
ed to that step in an early stage of the subsequent proceedings ... 581 

3. Held by the majority, that the silence of a party for four years 
after attaining majority, does not debar him from questioning an arbi- 
tration award, which he pleads to be based on collusive proceedings. 

Held also, that Clause 2, Section 3, Regulation VL of 1813 does not 
aptly to a case like this, of a private reference to arbitration, and not 
being an award connected with the action of the civil court, either in 
its origin or execution ... 1287 

4. Where arbitrators privately appointed had given their award, and 
then, on a fresh question relating to the property arising, which they 
assisted to decide, not in their character of arbitrators, it was held that 
the judge acted correctly m disposing of the case not according to the 
award made by them, but according to their evidence which he held 

to be worthy of credit ... 1657 

ASSESSMENT. 

See Rent, Assessment of. 

ATTACHMENT. 

1 . Held, that the effect of an attachment under Regulation II. of 1 806, 
pendente lite, entitles the decree-holder to a preference on the proceeds 
of the sale of the property attached, over a party who acquired a 
mortgage on the same after attachment ... 102 

2. Order made by the zillah judge under Regulation XXVII. of 1806 
being founded on the presumption known from the evidence of plaintiff, 
that defendant meant to dispose of his property, so as to defeat the 
eventual judgment, is affirmed ... 103 

3. Where there has been a previous attachment under Regulation II. 

of 1806, a further attachment under VII. of lb'25 is unnecessary ... 1453 
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AUCTION SALES. 

1. The sale of an estate for arrears of revenue was set aside 
bv the lower appellate court, on the ground that, as the revenue 
of the estate was less than rs. 10, and all such estates were, 
under the rules of the Board of Revenue, to be sold only on the 25th 
May, this sale, held on the 25th February 1845, was illegal. 

But, on special appeal, the decree of the principal sudder ameen is 
reversed, inasmuch as the rules referred to by that officer were promul- 
gated to have effect under Act 1. of 1845, which did not come into 
operation till the last day of February 1845, while the sale in question 
occurred on the 25th February, under the provisions of Act XII. of 
1841 ... 370 

2. Application for review rejected, as the law, Section 12, Regula- 
tion XLV. of 1793, under which the sale was held, distinctly required the 
proclamation of sale to be issued in the property sold, and it was 
held that a proclamation made in a large bazaar, not within any of the 
villages advertised for sale, though surrounded by them, was not such a 
publication as is required by the law. 

Held, further, that as the law does not provide for the refund of the 
purchase money to the auction purchasers, except when the sale is 
summarily reversed under Regulation VII. of 1825, petitioner must be 
left to recover it in the ordinary course of law ... 984 

3. When a chur was temporarily settled and sold for arrears of 
Government revenue, it was neld that the auction purchaser was not 
authorised to eject the defendants' ryots, who were in possession when 
the settlement, under which the auction purchaser holds, was conclud- 
ed, but that he is entitled to take possession of lands not actually 
cultivated by them, but held from them as a subordinate tenure by 
under-tenants ... 1456 

BENAMEE. 

1. Held, that however objectionable the system of benamee transac- 
tions may be in theory, it is legal and in common use. It was conse- 
quently incumbent on the judge to recognise it, and to follow those rules 
in discovering the merits of the particular transactions before him, 
which have been prescribed by the precedents of the Privy Council and 
of this Court. 

Held, also, that in the present case, in which the plaintiffs, special 
appellants, filed the original deed of sale, the receipt for the purchase 
money, and various other documents, and in which they allege that, 
though the purchase was made in the name of Khadim Alee, the real 
purchaser was their ancestor, Gholam Qhous, and that Khadim Alee 
was a mere trustee for Gholam Ghous, in whom rested the beneficial 
ownership, it was incumbent on plaintiffs to prove the payment of the 
purchase money by them y and if they did so, any subsequent acts done 
in the name of the nominal owner would be explained by reference to 
the original transaction ; whereas, if they cannot prove that payment, 
their case must necessarily fall. 

Case remitted for re-investigation by the judge, as suggested in the 
remarks made by the Court ... 139 

2. Held, that, where the defendant putneedar admitted that he had 
contravened the law by bidding in the name of the plaintiff, at a sale 
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Under Regulation, VIII. 1819, for hia own putnee, which was put up for 
sale for arrears of rent, he could not oppose possession being given to 
the plaintiff, in whom the legal title was vested, nor call upon him to 
throve that he was a bond fide and not a benamee purchaser ... 267 

3. As plaintiff, even if he had not authorised purchase in the name 
of another of the estate sold for arrears of revenue under the old sale 
law, had made use of the transaction as if he had, he was disqualified 
(under precedents) from maintaining an action for possession, &c. ... 287 

4. A suit to establish a title to certain putnees purchased in the 
name of plaintiffs mother, in which the defendants alleged the benamee 
trust to have been executed by plaintiffs aunt in the name of his 
mother, and claimed as her heir, decided on the evidence in favor of 
plaintiff, the benamee trustee supporting his case, the title-deeds being 

in his possession, and the probabilities of the case in his fcvor ... 577 

5. A suit remanded to the lower court for inquiry as to the pleas of 
one defendant, dismissed for want of evidence of title, and because the 
purchase was oenamee, and therefore in contravention of the law in 
Section 22, Regulation XL of 1822. On appeal the Court on the 
same grounds confirmed the decision . . . 1331 

6. Where the defence, admitting the execution of a deed of sale, 
pleaded that it had been executed for the purpose of defeating the claims 
of parties who held decrees against the vendors and was a purely 
fictitious transaction, and it was contended that the person through* 
whom plaintiff sued was in pari delicto with the defendant, and that the 
defendant should not there/ore be debarred from pleading the fictitious 
nature of this transaction ; held, on the authority of the English cases 
of Montefiori versus Montefiori and Doe dem. Roberts, that, although a 
deed may be avoided on the ground of fraud, the objection must come 
from a person neither party nor privy to it, for no man can allege his 

own fraud to invalidate his own deed ... 1639 

See Evidence, No. 10. 

BILLS OF EXCHANGE. 

Plaintiff obtained a bill from the defendant on his house in Calcutta. 
Plaintiff sent this bill bv post to his gomashta, but as it di^ not reach 
the addressee he got a duplicate from the defendant. When the dupli- 
cate was presented, payment was refused, on the ground that the 
original bill had in the mean time been presented and the amount 
paid to Luchmeepersad, a servant of the plaintiff. It was contended in 
the lower courts that Luchmeepersad was not a servant of the plaintiff, 
nor authorised to receive the money ; and finding this to be the case, 
the judge confirmed the decree of the first court for the plaintiff. In 
special appeal it was urged that a hoondee of this kind is payable, like 
a bank note, to the bearer without any indorsement. When the case 
came up for trial the special appellant's vakeel pointed out a blank 
indorsement on the original hoondee, which would exonerate the 
defendant from any charge of wrong payment, and prayed that the 
Court would dispose of the case on that ground. As, however, that 
fact of the blank indorsement is no where advanced by the defendant 
in his pleadings as justifying the payment to Luchmeepersad, but he 
contended that he was justified in doing so because he was the servant 
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of th fe lj Mi fffl ! ; which ygfMSg&Hrt^a^-fffy fr foe* Courts Wfew, ? • : 
it was hdaft^tfrc^CTll^tetmiMji^w «mtended as proposed by ' 
the specialiippellailt, ^M^i^^ioafS^iryf^ci defcid$*f belbw^this- 
Court cQuld not interfere.. Avpe&fijaQn&iti *'.'■ « » *-* "■■ 1477 

1. Ii*«*uifc»4i :^n^httiou«tar*BB jiokianrtricUd to^-paroaC of 
execfitfafc * timie*>T*f; or fttfpiffa^ofUoDHotavtkitt <toly„n<v ^ouud ■ 

*to take proof of both^bA tpa^wwtding. totki ejrigeseieB. dt^sieii 
case # , ,,*. A \13 

2. Th e execution of a pro mis sory note was proved, but the rajah' ' 
6^fen^HMre1u%e8Wjfep*M|iP^^ anS'emiWwt tftgrefofre file prtJofe' 

"**ln support of his denial : plaintiff's claim and decree upheld - r..-.' ' f 321 

3. The mooktearnamah under Wifah^flBfcLjoajfc 4 ha/i hitfjcttfefelfd.'ji > 
was not satisfactorily attested, and there was go eyfclenw to* fiwe. 7 
that the money ever reached the principal, whose*' teirs &re' made' * 
defendants in this case : the decision ^f^e^fewer oourt reversed'* '/..'• '794 

4. The decision of the lower court uphftl&jas tfeft -efljdejuje, and.JSfOR,, . 
babilities of the case supported it ,.,,,« i M „ » .$65 
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l.^iMo>4hl^ilM«iilififf^^h0fM«m«iy QU^.aith Afcwch • 1£44, ^. f| ^ 
coW iMmr U J toitjmmm im&j -&itteimrv#i$# ,tbat> where property >, was t n |j 
pai tty Afrfr D^QdwntnMpt L and . jpaiHy .of individnala, its partftip$;f, ni , 
i^lahould be made under Regulation XIX. of 1814, and that in this case {t JW 
where the party partitioned his property with a oo-sharejr r by a juavate, r 
arrangement, that precedent had been misapplied • w * ~ ' -^ * .-.V*' '473 

2. Held, that where the lands of an estate were noi+ineM Jbyi4hobc< 
proprietors in joint tenancy, but in separate possession/ aodarabwarah,. 

of the whole estate for the purpose of apportioning land in ppfftp^m- • y; 
to the iu mmft .of the shareholders who had severally entered Into 
engWnJSPF WflT WvWm^foT "titer ^fW&HvV'' jtorfcbtfe- -of • 

theprovi^Stys^ ^ »« '"*. !.-""* 376 

3. "H*f lttwW *tfr«-ntfififttf»# KytksA;yir*t, &^**km'ty^>wm> »* 
not interfere as to the possession of lands assigned by a butwarah, under 
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Regulation MX. of 1IA4 ; mcomd, m m nl unia, a shim he the I 
had pot been made defendants ; <*ir< as piaintaf had snii, ad far the 
original lands, from which he alleged ha had been canted, bet for 
others exchanged for. them by the butansah. 

Held, oo th«>^ point, thai th« civil coort o«W interfere, a* long 
as the aasessment on shares was not abated ; an the amend point, thai, 
as all interested had been made parties, that was anfeeien*; and on 
theai>^po^^thatthemitwott^h«,asi^k»s»the Besamtrff sued 
for i^efiresenW the lands he afiee^h^ ... UaXT 

CAZEES. 

The courts hare not jnriadiataon Id entertain chains for cantes* 
marriage foes ... U9C 

CIRCULAR ORDER, llth January 19m. 

Sm Wasflat, Nos. 1 and 2. 
CIRCULAR ORDER, 17th July 1846. 

Sm Execution of Decrees, No. & 
CHAMPERTY. 



Held, that a suit will lie anon an agreement for p ayment ei a 



money, in consideration of assiatanos to he given m ptonssafing 



defending a right Rat there mast be proof thai 
promised was actually afforded, and received bp the 
according tq the agreement and that the oempensatoop oiaiasad L ___ 
exorbitant, bat one to which the plaintiff is nurly and honestly entitled. 
Case remanded for re-investigation ... U 19 

COSHARER. 

1. Where one of several joint sharers granted a putnee, whether 
benamee, for his own benefit only, or as for all sharers, to defendants, 
and kept him oat of possession, and collected the rents till the criminal 
court put him in possession, the defendants were entitled to have an 
account of the collections before being sued by the oo-sharers for rents 142 

8. Where a party sued to remove a building built by a oo-snarer 
erected on land the joint property of both, it was held, as neat the ttea 
made no objection to its being built but only coasnlained thai his 
co-sharer would not allow him to build on other land held jointly by 



them, and that such refusal was likely to oanae a breach of the peace, 
that his present demand for the destruction of the house could net 
under the precedent of this Court of 18th August 1864, he namphsi 
with ... Ufcw 

CONSIDERATION. 

Sm Sales, Private. 
„ Evidence, No. 3. 

CONTRACT. 

1. Pleinttfn sued to recover thcveree of an elephant MrW front thee* 
bv one of the defendants, Gholaa Hoase&n, which elephant plaintift de- 
clared had been wantonly destroyed by the said attendant Asphintfth 
► unable to prove the charge ef wanton destruction, the clanni 
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second c&ticto¥ u plMftt& £dd^emeftt' 6T1**le1*hlch ! wife p*wed nottrt « 
be a true 8he; JjIftghtoAk^ififta^fa^ftfo^i fattvifig represented him) 
the Suit was struck off for default ' " -■ 

Held, defendant might have his costs, hsjiio$ /having: on hit own 
account set up any untrue document of title,, and the suit having been 
""' " ' ^M r WHffi r &frezmt&tire of another 



dismissed 1 
defendant 



See Irrigation, No. 1. 
CURATOR'S ACT. 
An app] 



e widow of Bishonath 1 



crS %a!dff r fflWSv6p|ii '»%, and opt* 
W trader rf W^p^ouri&ii in 3 ,RonAo.re. Th« 



DEBT. 

defend 
With the 
vested in 
been r< 
benefit, aiS 



-ijjq no :*.;%' no 



9^rcMm of debt on certain bonds made by his agent 
, on the 1 ground that hjs agent exceeded the authority 
^he terms, of his karbarnamah ; but the loans had, 
' ■' ifqn,dant, and the monies paid to his use and 



166* 



petu^ner$actiniltmderrf ^ffijp^ti6un 1 4eil in 3 ..RtmAore. fne zijlatf 
tudge!s dfecwifih ^thereby, t^i^Conin«d[ J t^Ws opraion of the widowV 
being the ^aturaleuardian of her son, 4oes not involve^ her light to act ( 
as mana^P^fier^htfifcand's estate 'i aucT the matter is acoordingly 
remajideoT^Wfb^ / ;.. 

DAKHII4* ,h Ik- l :*.;, ^/ . J-.i .,.;,.,...•■ 
i»wRec*l|itt£^IBtni c "'♦ 

DAMAGSIfc^^jri.t.tjj/fM". .■ ^-\- *r -j- 1 > " 

Inasmt , fbr^^lkg^^oV^^(ieBtTO<st5o& iofdertak* specified wops 
by cattle, 4fe^i©owrVheld'th^e was lio pwofof the jwinoipal defendants 
having given orders on the subject, nor in fact of the crops having been 
destroyed, -as alleged, while the darogah's report, on which the lower 
court had Wft&dj*\HfoA ofthe desfcraetiony not onlj of the specified crops,! 
but also ofr&b4&wa#tif*&& '/Was therefore far ftom «oneteive. The 
decide k)f lower court was accordingly reversed, with costs . u 

See Ac^lc^^ui^^^o. 8. 
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+ by ^fe^dant, and tne monies paid to nis use ana 
wimxy. auKA uc couicf hot recede now from his liability. l As, however, a . 
set-off wa^ple^ded, cpge was remanded, in order that the accounts might ' ' *' - . 

be sifted k _*7, ,',,.,,./' , .,.»_ ! ]47o u 

DECREE.!^/ '.. : ■'. i- ■■ •! ' 'i -. • i 

1. Declarkory-ju^Hieniof the dates, from wWch certain tratteac- ■ » * u 
tionsare held to run, and by- which the term of limitation in future " l - - 
suits recording them ought to be reckoned *..■■ I74& 

2. Pjaintiflte, claiming to be in possession, sued for a declaratory title 

and to set aside a dqed of sale and other proceedings. The moonsiff de- k 
creed for plainttfls, ana the mdge, thougn finding that the pfoiniiffewere . 
not in possession, confirmed the order. It was held by this Court that 

the moonshYs decision, declaratory of plaintiffs' title on the assumption 
of their befi& in fpssiession, .could not affect the possession of the defend- 
ant, special appellant, nor enable them to eject him, and that as the 
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judge's order/ c<ruftrmiflg^t^ t^nnuirt^ta [tli . 

plaintiffs' title, ther* was^jrouild |w iat^rii^, Wi&iAe^^ - , t • , 

the lower court Hir^h t,i •<»,, ^ r ^t ? . ** V / <U$&m ' 

A otJoiihtiojitf j^ 
twelve years after the date of the decree j ....t r 1,1 Ji, , 

DfBCREB. 



<Sfce Execution of. 



"1 - w. ^ in'F'Asri' 



oniDniBi r 

Held that, as appellants did not state to the lower court that they weiS^^ W / (I 

unable to file eiiy othe»docMWWfcs!thw,fcfe<»e afcea4r&<^rttotCteai$LM g al 

seee no reasons to iatarfexe with ( the* order qf the lpww>iOflUrfe(»wtoJb f oHtr>-> x (j 

will have only the effect of a nonsuit* •• , m no tjIjio nsviE apr/ad 

Appeal 4isWssed, (With-, costs - r.. « :, . \. „<> ^Iiriw ^be^Ito M*r f ta$HM) 

4. Appellant having, demised, and six weeks' £dmo Ww«f^»Li;d iiuoo 
duly given for the appaeranoeof heirs f and n<me ^vi^^^e^jtMo s{b ix/J 
case. struck off on default . ' •• ■ ♦ - v -i , v - <w * f ^o rjwanrUSfbob 

5. The order of the court below, dismissing petitioner's suit on . ~ 
defeult, affirmed, inasmuch as it appears tb^t the deteyte^^yiswW ^ ' S)X 
was 

tioau 

6. 
of re 

Ai 
appr 
to b 

7. 

are tiuu ^icdcuv wucu a wno *o vaucu uu av/* uoaiiug, vuo yi vpor uvurac uv 

be followed, as laid down by this Court in their decision of 34th AprilXIJi' >'AQ 
1851, page 279. is W summon the parties^ thvee/iii^^m^ [ . r 

vals of a week before removing the case n^mtbje.file^j ; / t r -/< * h^rf <»*JWftmf 
i8y« Jurisdiction, No. 8. ? '.'', , - ^ : iiP r- { -n vtiu^ 

DEFAMATION. ' ..,'"'.• " \, V,. "! \;"V'"\ [ ' ^ al '"* * 

1. Action for defamation should hare been' tried 2' jj$V ' i 
on grounds of expediency.. , ,' ' ". ., "; ' j . wi ,., ;;/; ; .,,. v ; ^ > , 

Remand , .. . - ' J .' , . . • ,\ F . .c ¥ . , ' $}2 * 

2. The flamtfff sued the defendants tor damages, because ' a f #fonr l-..,,^ • 
injurious to the reputation of fclje, plaintiffs ^fe'was bruited. a]^uL c; nv 
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them, ajNjnaade^esBf^eotirfj^ ,,i t 

Inapge^t^CpiptJb^.lhi^.thdw was no proof of previous enmity ,. / , .-.- 
or ill-fe^ipg oq JJb^ past ,of the ,;defendantj(towar^4te 
which ^ioe,flouWi Jteinfeirced ; : mA th&A, utadef the peculiar oircttm- 
stenceSjplfllBdo*^*^^ 

view to the summoning of * punchayet, could not be. JbegaxriediAS ,•??; 
evidenqe : of malice* • Appeal diam*gaed» with cost* . i4 > 1338 

DEPOSIT/ •■ 

widow 



J.. 



could : ,'.'' jjgjjr 

DISI&UKTiinair 'k^t . v .t<j»V .'d '•:* /;.'•/•:; t: • J -.■•- :i-\iMiM 

The Mi kfiimiMhM r tsdBbie'Hi^*tW 'AHBttineriil the *de r oT "•""* 
taoighbuUo^g;^dWflc^^B^to v daink^s ; ' ,f ' : n v "... 88F 

ENDOWMENT* ^ ,,! 

>8^I^^ina*an^A!&taw. ; * M ' -' (M! "' " l!,; '-•■'? 

&6 Evidence. - > . « : r;n 

jQtl -7>nn i.)4u."» it 00 i.» pi- i ; «u .f ••'• • . '- .... ' ij" ; - f» .* ' 

!• s H*t ^^dMa^ej^cpfla^^ settle*. <e*tate 4q recovier ii« 

land belonging to that estate, which was, declared by defendant to be :< 
la^tirajjwas adjudged in plaintiffs, ..fayiwr: upojn the.. strength (Of a? j 
sUtemerttvpa^toita^ rent. ^ 

under tfee^feto-fe) tfe? feminfcr > but.it is belfl. ua v appeal ¥ that JWs ; hi 
statement is not c$n^usive against defendant, and that the st)afcem#ni,,/. 
possibly ugtgR&r goes : not create a title, in favojt; of /plaintift) 
Accordingly the case is remanded to be disposed of qflite werjts: , ■ i. iv . ... 4ft 

2. T&i presumption from the adjnittedjexeeutipn, of, tfce , depoV and, > ,A 
from plaJA^gxygsspsw^ being tfrat the 'Woitalj-cqitji 
in the ^eed ; of the passing of consideration was correct) till, the, yu\w 
contraryj^sfen^d^r, ahpwu ; -held, .that the ; .burden of proof :#&;«& , .[ . t 
conside^oikwas on d^endsnt. ,i ;. : . . ■■ o:-)tI 

Held^n ^e-^yidenc# and probabilities,, that Hiiei oonaoderation did ^ :i .i 

pass. qf f <T , j.^1 i,i. • , j -i; ,v ■ «fi ..•, i - -.('►••-•. i • .-'i.i-vts 

Appea^^ismissed. , „ |1# . ... w 36« 

3. Arspecial appeal was, admitted to trv whether parole evidence, 
could be; admitted to alter tiie^ express words of a djled. 

o£$eld, that parole trestimony, though admitted to explain, cannot be . i 
received (to v^py, jOGdatrjapUet, or subtvaet from the tenos of a valid writ/- ' - 
ten instrument, , . L • • '.•. • ...- '3Cffi- 

4. CQp.Jjes y ofietterBan4 registered ^ receipts of letters sent from, the^ 
one part^W .the oth^^ were put in as evidence of a notice to defendant * 

to attend and w^4w very of iadig9lw2eQBdi^ ^ * •* 



^5 
mat 



»»■-! 
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Held^.iha^i^Aaoghth^^utimsfeftillditfl^ folly* OlaW'rtn'ov^tfttf -&y 
letters by the testimony of the writer or others ^gmaan* -of Ijnem/stil^ yA \ 
with refrtencetotttottwmtafeAvdf ^lett«»4tit^^^ fti^thlefVebe^^i^ l! 
to the defendants noti showing /wkafc **fehtii» ■ letters*' cattle: u-tfde*^ tftbse^ - y 
receipts, and to the testimony orfptoiatiffs'Wfoaettsds gener^Uy^'fehe-pme^ *i • - v/ 
of plaintiflfofaaving ^ottriefrhi*$ai*o*lth*^ -y ilii ' ' 

upon defendant 4»4ehtfertheind^, was BuffiajenW < ^ i v< ^ *Aj ,r //,w 
^Hold also, that the evideno*of JpIttbtiilV*^ 4 

the statement of defendant, as to the quantity of indigo manufacturer <>i;d/l 



plaintiff, if the defendant plead the general' issue anji -^hg : .pneqiftpfj ^ 
articles be proved to hare been in defendant's possession, to prove ihe,. , 
value of each artiole before an alternative judgment can be given 1 3n iJ ^- 
his favor. ,?').tal.:v!?t&>& 

Held, also, that cases of this nature are not within the same category ^ T y^ 
with those in which, on a special plea being alone pleaded and ,hofc. 
proved, «irat failure «ntitlea tHe plaii^iff%o« fleeree for Ms J 'bhtitn as * r : i 
laid in tfee plaint-without farther evrdentce. •''■ • - ' \ * • - ■ .^ 

Case Remitted fefr further investigation « ' ••-.'». <•*':.♦ -^fl*' 

8. The suit was brought for possession of a tnehal bn an alleged ; dee4 ~ ^ : 
of compromise, by which defendant was stated bo have transferred ' 
such meted, and on an alleged admission in a plaint, where present ••- 
defendant was plaintiff, in which plaint, it was alleged, the receipt of. 

1iiie consideration for suoh transfer was admitted. >. 

Held^that, in considering : aBeged admissions, it is of - the' ; first . 
importance to adhewto the rule of evidence, which prescribes fthat t**c- -. l ' -^ 
whole statement containing the admission be taken together, as by a * "' 
this meafcs^lone ean the true nature of suoh admission be ascertained. : • 

Held also, that, under this rule, there is no admission 'in this case of /- ' 
the receipt o**e^78^©O0 for- Hie * defendant -ow* ^eirpoaes, tHvef 4te • - ' : 
appropriation for objects other than the payment of plaintiffs (the * i: r 
Narwao Nazim's) debts. Nothing was shown to prove that any 1 '■*- 
consideration -passed- from plaintiff' to tfefetfiafcfc^'to jnfctiry tfce '. 
conclusion, that the defendant had still toacoftft&ftr' re. 7%000, 'an4- 
had given tip the mehaltSued for to plaintiff for ; that reasott •- •-■ . . . < : - 4S0 

9. Tfc*«pemal a&p^^^atoi*^ - 
ant was not bound by an admission made by him, in another case, as 
regards hk jumma ; ; but as the special appellant was misble^o showthat 

the respondent Mad made a distinct admission that "hit* juftttna • was -rl ' <* ' 
110, andthejuoWbatf Jbund tittt the kuboofyut on which the suit 
was brought and the accounts filed in support of it, were spurious, and 
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that the potteh held by the defendant was valid, the appeal was 
dismissed ... 694 

10. Plaintiff having, in his petition for mutation of names, admitted 
transfer by sale of hie estate, and receipt of consideration, oould not 

sue to reverse the sale ... 703 

11. Where the appellant claimed certain lands ia a Government 
estate as lakhiraj, which claim was disallowed, and the lands directed to 
be assessed as other lands held by ryots, and, when part of these lands . 
were given up by Government to another talookdar, whose olaim to 
them, as forming part of his estate, was considered valid, though the 
appellant opposed his claim, affirming the land to be lakhiraj, and 
afterwards Drought this suit for possession on the ground of a right of 
occupancy as a ryot ; it was held that the appellants former assertion, 
though contradictory of his present, did not amount to a complete 
estoppel, though it was evidence against the validity of his present 
claim ... 726 

gaged certain property to plaintiff as security 
aged property was sold in execution of decree 
nd purchased by Eanyalalland others. Plaintiff 
he mortgagor, making the auofcion purchasers 
ed the property, pleading that the debt to 
than realised from the usufruct. On enauiry 
> be the case, and, reversing the order of the 
ad the suit. In special appeal, it is urged that, 
, have released the property claimed by the 
ihould not have released the mortgagor, who 
i due. As, however, the mortgaged property 
leased, had any part of the debt to plaintiff 
the finding of the judge on this point neoes- 
debt had been extinguished, and, therefore, his 
it was held to be correct ... 752< 

tlaration by one defendant, that he is willing to 
nnent certain parties may make, is only binding 
wt any co-defendant of the party making the 
declaration. 

Case remanded to the judge, in order that he may, as to the co- 
defendant of the declaring party, decide the case either in his favor or 
against him, looking to the evidence on the record ... 808 

14. Lower court rightly decreed possession, when defendant oould 
show no title to eject plaintiff . . . 627 

15. Defendant having withheld the best evidence in his possession, 
the Court declined to place any reliance en the inferior evidence which 

he tendered ... 846 

16. Held that, in a Hindoo family, when one of the members claims 
separate possession, it is incumbent on him to prove such plea ; and in 
the present case, as the plantinV vendors did not deny their purchase, 
the judge was right in requiring defendants to prove their special 

plea ... 867 

17. Special appellant sued summarily for rent on an ikrar alleged 
to have been executed by the respondent, and subsequently filed adowl, 
also said to have been given by the respondent, and obtained a decree 
in the ooUeotorfs court Respondent instituted a regular suit to set aside 
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rtfcover a sum due under a bond, and the defendant derates the execu- 
tion, atifr avers ihat he had never been indebted to the plaintiff or had 
; neyer H'&cfeivecL arr/ ctmsidet-ation^for i mieh an- fctettument, fche first 
issue is the fact of execution ; that proof of this is upon plaintiff, and, 
on this 'Weftig' '^rbvetf, it rest* \rith the fteferiA^trt^ f*ov%*bat the 
consid^rat^ l m^ritinned iofhe proved deed is an tmtrue consideration, 
or that^tne ;x tteed[ tlisoloses no Teal transaction-? and H hat ^ke lower 
N cojirt, !^HiWiBiaeTniginai.not onty ^ proof ^oatedtio*^ tot* a&o 
Af the receipt by. defendant of the consideration mentioned in, the 
deed, lj&Wl£fjffyify tWtBF'tber pUihW, has,' both \tnder 8e6tion 1'6, 
Reg^laW6tf { M^ in tW 

^JeW'tn^la^m evidence. ' ... 

iM^nV&ftigatiotr 1 - - . - » '>• .-'-. -• - .... ,.. 



KegulaWdffJIE'ib 
ap^ic^M 
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22. Held, that, as the allegations on which plaintiff's suit was based 
turned out to be untrue, notwithstanding the fact that the averments 
of the defendant were untrue also, it was incumbent on the lower 
courts, considering simply the absence of all proof of plaintiff's claim, 
as brought by him, to have dismissed the suit, and not to have given 
him a decree for property which, on the evidence, he is entitled to, if 
at all, on a title other than that on which he sues. 

The decisions of the lower courts reversed, and special appeal 
decreed, with costs ... 1286 

23. Held, that, where the party pleading, as in this case, property to 
be self-acquired, has, by a previous petition in a court of justice, 
admitted it not to be so, and this admission is found as a fact by the 
lower courts, such admission is conclusive evidence against the party 
making it ... 1291 

24. A party who receives the proceeds of a sale in execution of a 
decree cannot afterwards sue to reverse the sale. He must be held to 
have waived his objections to the sale, and is estopped by his own 

act .«. 1295 

25. A special appeal having been admitted to try whether the judge, 
in suits for the recovery of rent by a ganteedar, in which defendants 
pleaded the non-execution of the documents on which plaintiff claimed 
rents, and that they held their land of another proprietor, had 
rightly thrown the burden of proof on the defendants. 

Held, that where plaintiff sued on alleged agreements from defend- 
ants to pay him rent, it was for plaintiff to prove such documents 
before defendants could be called upon to prove their plea that they 
held from others, no previous relation of landlord and tenant being 
apparent between the parties. 

Held, also, in separate oases, that where there were previous decrees 
between the "parties, such decrees were conclusive, although the 
plaintiff sued on an agreement in those cases also ... 1340 

26. Plaintiff, having admitted in an action against himself and his 
co-sharers his own responsibility on the ground of sole enjoyment of 
profits, held to have no action against his co-sharers on account of 
profits having been taken from him exclusively ... 1476 

27. Defendant having been in the habit of procuring goods from a 
shopkeeper and granting vouchers for the same, the onus of 
impeaching these vouchers thrown upon the defendant ... 1504 

See Bond, No. I. 
„ Putnee, No. 1. 

EXECUTION OP DECREES. 

i. A suit was instituted to set aside an execution sale of lands, 
consisting of four kittas or portions ; and the first court decided for 
the plaintiffs, but the zillah judge on appeal nonsuited the case, 
as the zemindar, who appeared as a third party, and professed to be in 
possession of one of the four portions, had not been made a defendant 
in the suit. 

Held in special appeal, that the sole issue to be tried in this action 
was the validity of the execution sale ; that the zemindar could not be 
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required to plead to this issue ; and that his possession of the land, as 
asserted, could not be .prejudiced by a decision made in his absence ... 24 

2. On the reversal of a sale in execution of decree, the first court 
ordered reimbursement of the purchase-money to the petitioners. 
This order was upset by the lower appellate court. On appeal to this 
Court, the last order was upheld, as there had been no allegation in the 
pleadings, and no proof on the record, that the plaintiff had had 
the benefit of the sale proceeds, and petitioners, in their answer, 
had not made any allusion to the purchase-money, or claimed its 
restoration ... 37 

3. The sale notices, though not signed by the parties named, were 
sufficient under the law. The plea, that the purchaser did not pay up 
his bid, was, under the circumstances, quite invalid. The mortgage 
bond was accepted by the decree-holder, merely as security against 
loss if he alloweU the rajah further time to pay up, and was no bar to 

sale of his estate. Appeal dismissed ... 215 

4. Held that the orders of the lower court are without jurisdiction, 
as it was not competent to the principal sudder ameen, under repeated 
precedents of this Court, according to the Jaw applicable to the case, 
to revive execution of the decree of the judge's court, which had been 
referred to him for execution and had been struck off, without a renewed 
reference to him by the judge ; that, moreover. Act XXVI. of 1852, 
Section 1, did not apply to this case, inasmuch as a petition had been 
presented for the enforcement of the decree to the j udge previously to 
the passing of that enactment. 

Special appeal decreed, with costs ... 221 

5. In the decree under execution, interest upon wasilat was ordered 
to be paid from a fit date. 

Held that, as this expression is indefinite, interest should run from 
the date of ascertainment of principal . . . 223 

6. Petitioner purchased a decree obtained by one Guuganarain Chow- . 
dhree against Bnjesshuree, and subsequently applied for attachment of 
certain property, consisting of golahs, in execution. On the day follow- 
ing petitioner's application, a party claimed the property as having on 
that day been sold to him by Deenonath, the son of Brijesshuree. No- 
thing further was done by petitioner in execution at the time. The 
claimant then instituted a regular suit to try the validity of his pur- 
chase from Deenonath, and on petitioner's again moving the court in 
execution, the lower courts have refused to inquire summarily into the 
bona fide* of the sale, as a regular suit has been instituted for that 
purpose. 

. Held on special appeal that, notwithstanding the institution of a 
regular suit by the claimant from Deenonath, petitioner is clearly 
entitled to a summary inquiry on the same point in execution. 

Case remitted to the lower court for inquiry, first, whether the decree 
purchased by petitioner was a personal one against Brijesshuree, or 
whether it was for a debt incurred on behalf of her husband, and, 
secondly, if the latter, whether the transfer to the claimant, Bhugwan- 
chunder Chuckerbuttee, be bona fide or not ... 225 

7. Suit brought by purchaser at an execution sale to recover his pur- 
chase-money (still in deposit,) on the ground of the sale being set aside 
on proof of the debtor's having no title to the property sold. Judgment 
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having been given for plaintiff, the decree-holder in the execution case 
urges in special appeal that, with reference to the decision given at 
page 1091 of Decisions of 1857, the suit will not lie. 

Hi" ' 



leld, that, as special appellant in his answer denied his 
liability for the sale which ne ascribed to the collusion of his 
pleader, he Substantially gave up all claim to benefit by the purchase- 
money ... 334 

8. In a suit by a purchaser at execution sale against the decree- 
holder, for possession of a share of estate, in which he had bought the 
rights and interests of the judgment debtor, less certain alienations 
made prior to notice of sale by deeds, which were not shown to be other 
than genuine, plaintiff was unable to show v what his purchase com- 
prised : to no decree therefore for the same could effect be given. 
Order of lower court reversed , ... ^346 

9. Held, that under Section 20 of the C. 0., dated 17th July 1846, a 
civil court, making a sale in execution of a decree, is authorised to in- 
terfere summarily and give possession of the property to the auction 
purchaser when opposed by the judgment debtor, or a claimant whose 
claim has been disallowed previous to sale ... 384 

10. A decree-holder in 1845 took out execution against his debtor ; 
certain monies in deposit were attached, and the decree-holder was 
directed to file a receipt for the amount and to take away the money, 
and the decree was declared in July 1845 satisfied to the above amount. 
No receipt, however, was filed, and the sum in deposit went to pay 
other debts of the debtor. 

Held, on special appeal, that the decree-holder was at liberty to take 
out execution of the whole decree obtained by him against the debtor, 
and that the order of the judge, dated July 1845, declaring the decree 
satisfied to a certain amount, was conditional on the receipt of the 
money by the decree-holder and on his fiiiug a receipt ; and, as he did 
neither, no satisfaction of judgment resulted. 

Case remitted to the judge, with directions that he will remand it to 
the principal sudder araeen, who will pass the necessary orders in 
execution in conformity with the above remarks . . . 386 

11. As in the case of sales set aside as invalid, so of sales reversed, 
the purchaser, under Regulation VII. of 1825, is entitled to receive 
back his purchase-money on restoring the purchased property ... 450 

12. The plea that the rights and interests of one judgment debtor 
only were sold was not proved. Where clear proof is not given that dis- 
tinct shares of a jumma are so recorded in the serishta of the superior 
landlord, the tenure must be treated as a joint one, and thus liable, 
under Section 15, Regulation VII. of 1799, to sale for the default of 
one ; the tenure itself being that to which the superior landlord has 

to look for the realisation of his rent ... 473 

13. Held, in accordance with the principle laid down by the Court 
in the case of Maharajah Koowur Kerut Singh versus Mussumat Ranee 
Sreemuttee, that any thing which has been determined by order in 
execution in a former suit, and which was necessarily to be determined 
as being involved in the subject matter of the suit, and as being 
essential to any operative decree being passed upon it, must be held 
to be finally disposed of by the order, and, consequently, within the 
terms of Construction 1 1 29. 
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Held also, that when, in execution of a decree for a share of a 

{)roperty, the defendants in that suit or any third parties claim certain 
andfl taken in execution as belonging to property other than that 
decreed^ on such claim being rejected summarily it is competent to the 
claimants to institute a fresh suit for the lands, on the supposition, 
wrongly included in the suit to which, in the character in which they 
now claim, they were not parties. 

Held, therefore, that the principle of Construction 1129 does not 
apply to the case before the Court The special appeal dismissed, 
with costs ... 493 

14. Under the circumstances of the case, interest was disallowed to 
the decree-holder upon a sum held in deposit on his account, but not 
paid, pending result of an appeal of the party oast, for the period of 
pendency of the appeal. The decree-holder did not offer to draw the 
sum on security for eventual fulfilment of orders on the appeal 
As the money was available, there was no risk lest it should not be 
paid, and no interest could, therefore, be allowed to compensate for 

such a risk ... 560 

15. Held that, as the bond debt in this case was clearly held, by a 
final decree of a competent court, to be a personal debt of a certain 
party, it could not be realised from the estate of the deceased husband 

of such party ... 562 

16. Lower court's order was correct, making the brother and widow, 
who were in joint possession of deceased's property, liable for the 
decree against him * ... 695 

17. On a special appeal to the effect that an order relating to costs 
was equally applicable to mesne profits, held that it was so in this 
case, as in it two decree-holders hold decrees against each other, 
and these decrees, with all such items as they comprised, should be 
debited and credited in adjustment of the respective accounts ... 697 

18 The old decree to the plaintiff in a former case gave him posses- 
sion as mookurureedar during life, and the zemindar liberty after his 
death to make a new settlement. Order of the lower court in executing 
the decree accordingly confirmed ... 719 

19. Deceased's transfer of his dewutter to his wife as shevait, having 
been made in fraud of his creditors, decree-holders, there being no 
other property to satisfy the decree, lower court was correct in not 
upholding it ... 730 

20. The co-debtor's property could not be sold on an attachment of 

the other debtor's property only ... 925 

21. The contingent order of a judge in a former suit was no bar to sale 
in execution of his decree of a mookururee tenure : suit to reverse 

the sale dismissed ... 956 

22. In the one appeal the Court held, that where the debt was 
that of a deceased husband, and the rights and interests of the widow 
defendant, as the representative of her husband, were sold, and the 
widow at the time of sale was in possession of her husband's property 
for her life, under a deed to that effect, and with her son had kept the 
auction purchaser out of possession, the decree of the lower court 
against the widow and son was correct. 

In the second appeal the lower court's order, charging those defend- 
ants who were widows of the decree-holder with plaintiff's costs, was 
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reversed, because their answer only urged that they should not hare 
been made defendants and obliged to plead, and the plaintiff had forced 
thera to appear and plead, by waking them substantial instead of pro 
formd or precautionary defendants only ... 996 

23. A having two personal decrees against B, for different debts 
contracted on security each of a moiety of a certain talook, A was 
justified in suing out execution of the later decree upon the whole 
talook ... 1009 

24. The lower courts held that* to enable a decree-holder to share 
ratably in sale proceeds, he must apply within thirty days after the sale. 

Held, that this is not so, but that the circular order of the 26th 
January 1844 prescribes distribution shall take place thirty days after 
sale, and no application shall be received after the distribution ... 1114 

25. Held, that when a principal sudder ameen has declared in exe- 
cution certain property to be endowed property, and the possessor of it 
solely a shevait, and released it accordingly, it is not competent to a 
subsequent principal sudder ameen, in execution of the same decree on 
petitioner by the decree-holder, to declare the property to be not 
endowed, and thus summarily to reverse the order of his predecessor. 
That order, which was not appealed against, must be reversed, if at 
all, by a regular suit. The mere fact of the present shevait being a 
person different from the shevait in possession when the first order 
wa<? passed does not change the nature of the property. 

The special appeal is decreed, and the order of the lower court 
reversed ... 1121 

26. There was no reason to interfere with lower court's order, 
exempting from sale in execution property of which it found a party in 
possession ... 1157 

27. A certain order of the judge reveased, and case remanded to the 
judge, in order that he may consider and record with care and clear- 
ness the reasons which may lead him to reject any portion of the 
petitioner's prayer, and grant that portion of it which may to him seem 

to be in accordance with the decision of the Privy Council ... 1218 

28. Huromonee, the wife of Bhoobunchunder, sued Taramonee to 
recover possession of some property. The suit was dismissed, and Tara- 
monee's costs were made payable by Huromonee. She died shortly 
after, and her husband's (Bhoobunchunder's) property reverted to 
Anundmoyee, the mother of Bhoobunchunder. Taramonee now seeks to 
recover costs from the property of Bhoobunchunder in the possession 
of Anundmoyee, on the ground that, as Bhoobunchunder's property 
would have benefited had Huromonee been successful in her suit, so it 
should also be held liable for costs when the result was unfavourable. 

As the costs appear to have been charged to Huromonee personally, 
and the property for which she sued was no part of her husband's 
ancestral property, and as Taramonee had allowed so long an interval 
to elapse before enforcing her decree for costs, and the property had 
in the mean time passed into the possession of Anundmoyee, who 
inherited, not as heir of Huromonee, but of Bhoobunchunder, it was 
held, that, unless it could be inferred from the decretal order that the 
costs were chargeable to Bhoobunchunder's estate, the liability of that 
estate for the payment of such costs could not be determined summa- 
rily in an execution of decree case. Appeal dismissed ... 1219 
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29. Previous attachment under Regulation II of 1806 cannot prevent 
decree-execution, nor were the decrees here in question shown to be 
collusive ... 1221 

30. The sale deed of the uncle to his nephew, a minor, was a transfer 
in fraud of creditors : payment of consideration money or possession by 
transferee not proved. The execution-sale could not be stayed ... 1222 

31. Lease made pendente lite is not valid against a decree-holder ... 1223 

32. A brought B s decree against C, who held another lesser decree 
against B, and A begged the court to sell Cs decree. This was for 
maintenance, and could be realised without sale by deducting its 
amount from the debt contained in the decree for B against C, which 

A had bought ... $>. 

33. Held that it is competent to a judge, if he thinks that the 
evidence of any person on the record before him is tainted with 
perjury, whether that evidence have actually been recorded before 
himself or not, to summon the witness and order his commitment, to 
be tried for perjury. 

Held also, that, pending a special appeal, which could only be on 
a point of law, there was no ground to interfere or stay the judge's 
order on the above point " ... 1224 

34. Held, that, in the case at page 1665, Decisions of 1858, 
plaintiff did sue for reversal of a sale, and that plaintiff, in suing 
for possession, which he could not obtain without cancelment of a 
sale, made his claim as for possession by " cancelment of the sale." 

Held also, that where plaintiff received the mesne profits, he is in 
the first instanoe the proper person to account for them to defendant 
Application for review rejected ... 1 230 

35. Held, that Section 12, Regulation XLV. of 1793, the law under 
wliich the sale in the present case was made, imperatively requires 
that the place, date, and hour of the day fixed for the sale should be 
mentioned in the proclamation of sale, and that the proclamation 
should be published in the mofussil as well as other places mentioned, 
for a term not less than one month before the sale takes place, according 
to the proclamation ; and that, as the requirements of the law in this 
particular were not acted up to in this case, the sale is liable to 
reversal. The publication of the proclamation is intended to give 
notice to purchasers, and, if that be incorrect in the matter of date, 
that important object is defeated. Special appeal dismissed, with 
costs ... 1236 

36. When, in execution of a decree, a lot was advertised as com- 
prising mouzah A five villages, without farther specification of names, 
and sold according to the advertisement, the omission to mention the 
number of villages comprised in the lot, in the list of lots sold suffixed 
to the sale proceeding, was held not to bar the auction purchaser's 
right to all the villages comprised within that lot. It was held, 
further, that, though the records of the collector's office and the sale 
proceedings did not disclose the names of all the villages, yet, as the 
auction purchaser was able to show by other evidence that the villages 
in dispute were comprised within the lot sold to him, he was entitled 

to possession ... 1334 

37. Application for review of the judgment at page 1056 of 
the Decisions of 1858 made on two grounds : first, that notification of 
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sale was not issued for thirty days previous to sale ; secondly, that 
the court making the sale has discretion, under Section 7, Regulation 
IV. of 1793, to select portions of property for sale in execution of the 
decree. Held, that, as the sale notice had been issued on the spot at 
the same time as the proclamation of sale was made, the requirements 
of the law, Clause 2, Section 3, Regulation VII. of 1825, had been fully 
carried out ; and, further, that the court, under the provisions of Act 
IV. of 1846, had no power to select what property was to be sold in 
execution of the decree, the selection being left to the decree-holder. 
The plaintiff's application for review was rejected . . . 1367 

38. A purchaser at a decree sale, failing to make the deposit 
required by Section 5, Act IV. of 1846, is liable for any deficiency 
resulting from are-sale ... 1370 

39. Held, that, under decisions of this Court of 13th November 
1857, page 1608, and 30th April 1858, page 899, an incorrect entry, in 
the proclamation, of the amount for which a sale in execution of 
decree is toHake place, is a material defect, and renders the sale liable 
to be cancelled. 

Held also, that the fact of the vakeels of the parties having colluded 
to purchase the property advertised for sale, formed no ground for 
reversing the sale summarily, though it might be a reason for cancel- 
ling it in a regular suit ... 1403 

40. Held, that the order of the judge, in a case in which the papers 
had been burnt by the rebels, refusing to take anv steps in execution 
of the decree alleged to have been passed in petitioner's favour, simply 
because the decree is not forthcoming, cannot stand ; and that, as the 
destruction of the decree was caused by the acts of third parties, the 
decree-holder, if possible, should not be endamaged by those acts, but 
the Court should attempt to place him as nearly as possible in the 
position he would have oeen in had the decree been forthcoming. 

Case remitted with definite instructions to the judge ... 1411 

41. Held, on a consideration of the circular orders and construc- 
tions of the Court, and the precedents as far as they go, the reason of 
the thing, and public convenience, that a party, in order to be entitled 
to claim a ratable share of the proceeds of the sale, must have made 
an actual attachment on the property before the time fixed for sale, 
and that the procuring simply an order for attachment is insufficient. 

Held, that, as the claimants in the case before the Court admittedly 
did not make such attachment, but only procured an order for attach- 
ment, they are not entitled to share in the sale proceeds of the 
property. 

Judge's order reversed, and, in opposition to Mr. Sconce's order, 
the petitioner, who brought the properW to sale, declared to be alone 
entitled to the assets of the sale, with all costs ... 1417 

Held, that the Court, on re-consideration, sees no reason for 
receding from the view which it took when the matter was laid be- 
fore it, wWoh is to the effect that, under the right reading of the cir- 
culars and constructions of this Court, it is necessary that an effective 
attachment be made before the day of sale, in order to entitle a party 
to share m the proceeds of sale. Application rejected, with costs ... 1688 

42. Judge's opinion that tf decree safe was invalid, because, under 
construction 1027 and the circular 4>fder of 11th August 1843, it 
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ought not to have taken place for three months after the rejection 
of the objections raised, held to be erroneous, as the circular and 
construction related to the retention of the proceeds of sale, and not 
to the sale itself. 

An objection to the sale which was not set forth in the plaint ought 
not to have been made the subject of adjudication by the judge, whose 
duty it is to decide secundum allegata. 

Under Clause 3, Section 3, Regulation VII. of 1825, the irregu- 
larity which invalidates a sale must be a material irregularity, 
one which has produced or may produce substantial injury to 
the person who seeks to take advantage of it in order to set 
the sale aside ... 1425 

43. Objections were made to the sale of certain landed property, in 
execution of a decree, obtained by the zemindar against the holder 
of the property as a tenant. With reference to the alleged sale 
having been made by the father to one of his sons, and other circum- 
stances of the case, defect of evidence of sale and payment *of 
consideration, and registration of the deed after institution of the suit 
by the zemindar, the Court upheld the lower court's order, which 
treated the transaction as collusive and in fraud of creditors . . . 1433 

44. Held, that it is not competent to the principal sudder ameen of 
one district to sell real property situated in another district ; but if 
a decree-holder desire to have property, situated in a district other 
than that in which the judgment was pronounced, brought to sale in 
execution, he must proceed under Act XXXIII. of 1852 ... 5413 

45. Plaintiff saved an estate, which he had caused to be sold in 
execution of decree, but of which the purchase-money had not been paid 
Tip, from sale for arrears of revenue by discharging the balance. Held, 
that as the execution of his decree was still incomplete, he had such an 
interest in the estate as entitled him to make the payment, and to claim 
reimbursement from the owner under Section 9, Act I. of 1845. The 
purchaser and a person who held a mortgage over the property ought not 
to have been made defendants in such a suit, as the owner alone is liable 
under Section 9 . . 1454 

46. In the case of a sale advertised to take place on a certain date, but 
postponed on the petition, as was alleged, of the deoree-holder, for fifteen 
days, which period expired during the long vacation, and the sale took 

Elace on the first day that the courts opened, the principal sudder ameen 
eld that, owing to these circumstances and in the absence of any proof 
that the judgment debtor had applied to the decree-holder for postpone- 
ment of sale, the sale was invalid. On appeal it was held by this Court 
that the reasons assigned by the principal sudder ameen for setting aside 
the sale were inadequate, and the case was remanded to determine other 
points which arose . . 1497 

47. The Court cannot assist in execution one who is no party to a 
decree, and who is not shown to be connected with the property . . IMS 

48. Held, that the present objection of petitioners, that tbe decree- 
holder against them has, in execution, obtained more property than that 
included in the suit, is vexatious, and brought simply with a view of 
putting difficulties in the way of the decree-holder : l*t , inasmuch as they 
never in their pleadings objected to the boundaries given in the plaint, 
and 2ndly f during the pendency of the suit never suggested that those 
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boundaries would interfere with other property belonging to them in the 
vicinity. 
Applicatiou rejected, with costs . . ibid 

49. Petitioner's prayer, that sale in execution may be stayed until 
her special appeal is heard, rejected, inasmuch as sucha course is opposed 

to the practice of the Court . . Id65 

50. Held also by the majority, that the petitioners before the Court, as 
under-tenants, not parties to the suit, had a right to a summary inquiry 
with a view to its being determined whether they were entitled to retain, 
possession of their lands or not, and, not having obtained this inquiry, 

the case must be remanded . . 1685 

See Action, Cause of, No. 9. 
See Surety, No. 6. 

FERRY. 

Plaintiff* sued for the removal of a ferry recently established by 
defendants in the vicinity of their ferries, on the ground that their 
ferries were public within the meaning of Clause 1, Section 6, Regula- 
tion VL of 1819, and that the establishment of the new ferry had 

---- — J xl - " -~ a: A *heir ghats. 

collections from the plaintiffs' ferries were 
the zemindaree when it was permanently 
t, in consequence, come within tne meaning 
), and that no action for damages could be 
at the establishment of the new ferry was 
as hitherto realised at the old . . 629 

FORECLOSURE. 
See Mortgage. 

FORGERY. 
* See Hindoo Law, Inheritance, No. 8. 

FRAUD. 

1 . Where, according to the averments of the plaintiffs, they purchased 
a property in mortgage from defendants, by a deed of bye-bil- 
wufa, and before payment of the whole price to defendants, they, 
plaintiffs, leased a part of the property, the extent of which was disputed, 
under a zur-i-peshgee to A B, and defendants then, after service of 
notice of foreclosure, did not redeem their mortgage, and it was stated 
that, at some time before or after the said mortgage, C D had bought 
the property at an execution sale, there was not before the lower court 
proof that the mortgage and lease were fraudulent and collusive, nor 
therefore grounds for dismissing the suit without farther inquiry. 
Remanded for re-trial. . . 609 

2. In eases of palpable fraud affecting the public interests, including 
cases in which the process of the court is made use of for purposes of 
private fraud or malice, the civil judge is at liberty to direct the 
Government pleader to prosecute the person committing the fraud in 
the criminal court. He has no authority, however, to issue instructions 
to the magistrate to put parties on bail or to keep them in custody. 
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The judge's order in this particular case, making over the appellant 
to the criminal court, reversed, as there appeared to he no sufficient 
ground for imputing fraud to the appellant . . 1899 

See Hindoo Law, Inheritance, No. 8. 

See Mahomedan Law, Inheritance, No. 1. 

GHATWALEE TENURES. 

Held that, in suits Drought by a putneedar, standing in the place of 
a zemindar, to recover possession or certain land confessedly belonging 
to the zemindaree of which he holds the putnee lease, on the allegation 
that they have been usurped by the ghatwal, and are in excess of the 

Suantity to which he is entitled, and in which the ghatwal does not 
eny that the lands are within the plaintiff's putnee lease, Government 
can have no claim directly to the lands, as they were included in thv , , 
zemindaree at the time of the decennial settlement ; but in consequence of 
the indirect interest which Government has in the land, an interest arreing 
from the nature of the service whioh the tenants perform, and the power 
which, through custom, Government has long exercised as to their 
dismissal and appointment, Government is entitled to be made a party 
to them. 

Held also, that this interest is not, in a legal sense, an interest 
adverse to the zemindar, but it is such a material though indirect interest 
as, in accordance with the general rule, which lays down that all persons 
materially interested in the subject matter in dispute, ought to be made 
parties to a suit, in order that complete justice may be done and the 
question quieted, requires that Government should be made a party in 
cases like that before the Court. 

Case remanded for re-investigation by the principal sudder ameen, 
with directions that that officer allow plaintiff a reasonable time to file 
supplemental plaints, making Government a party, and then accept the 
answer filed by Government, and pass eventually whatever decision may 
seem just and proper . . 637 

GUARANTEE. 

See Sales, Private. 

GUARDIAN AND WARD. 

1. Held, that a release pleaded by a guardian as given by his minor 
ward requires clear and strong proof of its execution, and that, in a case 
of such relation between the parties, a release of this nature would not, 
even if proved, be necessarily conclusive. 

Held, that defendant, having, as guardian for plaintiff, a minor, 
received certain bonds as part of plaintiffs share of his ancestral 
property, was bound to account to plaintiff for them, even if the bonds 
were on account of the separate transactions of the parties and irrespec- 
tive of their rights as ancestral co-sharers. 

Held that, where it was not shown that repayment of a mortage ot 
part of property was made from other than the joint funds, or that the 
property was other than joint ancestral, plaintiff was entitled to his share. 

Held, that a juJkur not being shown to be other than part of ancestral 
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property, a farming settlement with a stranger on resumption does not 
destroy the proprietary title of plaintiff according to his snare. 

Held that, wnere defendant did not prove his plea that, after receipt 
by^him as guardian of ornaments and clothes, the share of the plaintiff, 
he, defendant, made them over to plaintiff, plaintiff is entitled to a 
decree for them . . <274 

2. Held by the majority, that the burden of the plaint in the present 
case is not that Joykisto and Rajkisto Mookerjee, on granting the 
putnee lease to the defendant Kaleepersad Hoy, acted beyond the power 
given to them by the will of their father, but that they acted in contra- 
vention of their duty as guardians, to the detriment or the plaintiff, and 
therefore the act so done fraudulently and collusively is liable to cancei- 
ment ; that, consequently, the objection taken by defendant, respondent, 
that, as the plaintiff, neither with the plaint,* nor subsequently, has 
produced the will, nor given good reasons for its non-proauction, nor 
proved the registered copy filed by him, his suit should be dismissed, 
falls to the" ground. Moreover, as the party who first in the pleadings 
raised the question of power under the will of plaintiff's father, was the 
defendant Kaleepersad Roy himself, it was incumbent upon him, if upon 
any one, to have the original will produced. 

Held, also, by the majority, that, even in a case founded on a will in 
which the evident contention is as to the terms of an admitted, and not 
the authenticity or genuineness of a propounded, will, the application of 
the strict rules as to the admission of secondary evidence would be 
misplaced ; and as both parties admit the will executed on a particular 
day, a registered copy of the same, if the original were in the possession 
of a third party, and not produced, would be quite sufficient, under the 
circumstances, for the purposes of the suit. 

Held by the majority, that the fact of letting out the property of the 
minor ward in putnee is of itself an act at first sight so injurious to the 
party possessing the right of ownership, as, on a suit being instituted by 
that owner, after reaching his majority, calling that act in question, to 
throw the burden of supporting it at once on the guardians, or putneedar, 
or both. 

Held by the majority that, though the defendant has failed to show 
that the grant of the putnee lease to him was warranted by the terms of 
Jugomohun's admitted will, still he has sufficiently shown that the 
transaction between him and the executors was not injurious to the 
plaintiff, or of a character to raise a suspicion of fraud and collusion. 

Held by the whole Court, that the evidence of the confirmation by the 
plaintiff, after he had attained his majority, of the acts of the executors, 
with reference to the putnee lease granted to defendant, is clear and 
conclusive. 

Appeal dismissed, and the order of the lower court affirmed, with 
costs . . 607 

3. Plaintiff sued defendants to set aside a deed of compromise entered 
into with them by his mother as his guardian during his minority, 
on the allegation ot fraud on the part of defendant's ancestors. 

Held, that a Hindoo guardian or manager can sell or mortgage 
the real property of his minor ward in case of necessity, or for the 
benefit of the estate, and the purchaser or mortgagee, if he has, after 
inquiries into the circumstances, acted honestly and with due caution, 
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even though he himself be deceived, will, in case of an action brought 
to reverse the transaction, be held blameless. 

Held also, that, as a general rule, a guardian cannot tease the 
property of his ward beyond the term of his ward's minority, though a 
compromise entered into by a guardian in excess of this power to stop a 
pending suit will, unless it be proved to be clearly to the detriment of 
the minor, be upheld by the Court if questioned by the minor after 
attaining his majority. 

Held, that a guardian may collect and enter into any compromise 
regarding personal debts due to the minor which he may consider to the 
minor's bene lit. If he enter into a compromise fraudulently, or if he be 
induced to enter into a compromise by fraud or misrepresentation, the 
minor can, on reaching his majority, sue both the guardian and the 
third party to set it aside and to ootain his full rights. If, however, the 
compromise be not accompanied by fraud, but if it were entered into 
without the exeroise of a reasonable discretion and without due care on 
the part of the guardian, the minor will have an action against the 
guardian alone for the amount of loss which may have resulted from the 
absence of a proper degree of care. 

In the present case against the defendant, a third party, there is no 
sufficient evidence to raise the presumption of fraud on his part. With- 
out therefore calling on defendant's pleader, the decision of the court 
below is affirmed, with costs . . 913 

4. Case decided on a compromise, under the sanction of the Court of 
Wards, on behalf of a minor. A party as well-wisher desired to objeot 
to the compromise of tho minor. 

Held, that, as the compromise had been entered into with the sanction 
of the Court of Wards advisedly, and as the present applicant is a 
distant connection of the minor, and seems to be desirous of litigation 
on speculation, no reason exists for acceding to his prayer. 

The objection of a party who appeared neither in person nor by vakeel, 
rejected . . 1407 

5. A stranger allowed to sue for minors when the natural guardians 

had reasons apparently for not seeking the particular redreas asked for. . 1462 

6. A guardian appointed by the civil court has, by Section 5, Regula- 
tion XVII. of 1805, the same powers in the management of the estate of 
the minors as the proprietors themselves. A lease from him in concurrence 

with the other sharer was, therefore, held valid . . 1575 

HINDOO LAW. 
Adoption. 

1. Held, that an adopted son is entitled to share collaterally, and the 

son of an adopted son is entitled to the rights of his father 18 

2. Suit by A, as adopted by B, under a power of adoption granted by 
her deceased husband C, to succeed to his estate on death of D, the 
natural born son of C. 

Held, that the best evidence of which a case is susceptible should be 
offered, and secondary evidence, which is merely substitutionary in its 
nature, should not be received so long as original evidence is attainable. 
Moreover, a party in whose power a deed has been, should give satisfac- 
tory evidence of its loss or destruction before secondary evidence can be 



Digitized by VjOOQlC 



xlvi INDEX 

properly admitted. If, however, it be shown, as in the present case, that 
the production of primary evidence w out of the party 1 s power, secondary 
evidence is admissible. 

Held, that the doctrine of implied revocation can only be legitimately 
inferred regarding a lost or missing instrument, which has always 
remained in the power of the party making it ; that, consequently, both 
from the delivery of the deed from to his wife B, and also from the 
object of the deed, revocation by C in the present case is not to be 
inferred. 

Held, that the absence of the original deed, or its suppression by B, or 
her temporary action in opposition to it, cannot extinguish the power 
created by her husband C. 

Held, that the evidence of witnesses, not named in the deed, is not 
necessarily inadmissible ; and that, with reference to the lapse of thirty- 
five years from the date of the deed, to the presumption of the death of 
the witnesses to the deed, as asserted by plaintiff and not rebutted by 
defendant, to the formal registration of the deed, two years before C*s 
death, in repetition of a similar power previously registered, and to 
the legal efficacy of a verbal power, the grant of the power by is 
proved. 

Held, that the delivery of A by his natural father, jointly with his 
wife, in his life-time, to B as her adopted son, is proved ; and that the 
question of impurity said to attach to the giving of A by his natural 
mother, on the day following her husband's deaths cannot, in this case, 
properly be raised. 

Admitting plaintiff to have been of the age of twelve years at the time 
he was given in adoption, held, that he being a brahmin, and the ne- 
phew of his adopting father, the initiatory ceremony of investiture not 
having been previously performed, his adoption was valid. 

Held, that oy the death of D, the natural born son of C, without issue, 
A is legally, under the deed of permission, entitled to take his estate as 
against E, the widow of D. 

Held, that the deed of permission said to have been executed by D in 
favour of E, and the adoption of defendant by E, under the power alleged 
to have been granted by her husband D, are not proved . . 229 

3. Plaintiff obtained a decree against a Hindoo widow, his co-sharer, 
for her share of the Government revenue, which he had been compelled to 
pay, in order to save the joint estate from sale. On proceeding to exe- 
cute the decree by sale of the widow's share, he found that she had exer- 
cised a right of adoption she possessed, and had passed the property to 
her adopted son. xhe judge refused to allow him to execute the decree 
against the minor's share, and he, therefore, brought a suit to have the 
minor declared liable for his mother's debt. 

Held^r**, that the suit will lie ; second, that if the property had con- 
tinued in the widow's hands, it would have been liable to sale for a debt 
of this description ; third y that an adopted son is liable for debts contract- 
ed by the widow as proprietor of the estate, when such debts are 
contracted under necessity and for the benefit of the estate 515 

4. Held, that the validity of the permission to adopt, alleged to have 
been executed by Rajah Gobindohunder in favour of his wife Shivessuree 
Debea, was by the pleadings in this case put in issue ; but that, on the 
authenticity and genuineness of that deed, as well as on the validity 
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of the subsequent adoption of Gobindnath Bay, no (dear ancl -distinct 
adjudication has been pronounced. 

Held, that no words occur in the principal su 
sufficiently strong and explicit to allow of the 
conclusion, that a waiver of the question of the \ 
adoption had been made by the vakeels of the d< 
and that, although it was competent to vakeels 
point pleaded by them, if they considered it i 
client so to do, still such a waiver, especially wh 
of a written plea, must be olear and distinct, 
doubt. 

Held, that a valid regular judgment in this oountry upon the status 
of an alleged adopted son is a judgment in ram, and as such conclusive, 
and final against all the world ; and that a summary adjudication of 
the same nature, though not conclusive, is primd facie proof of the fact 
adjudicated sufficient to throw the burden of disproving the same on the 
opposite party. 

Held, also, that the proceedings of the judge of Raishahye, dated 20th 
June 1837, or 9th Assar 1244, did not refer to the adoption of Gobind- 
nath Roy ten years after its date, but only to the permission to adopt, 
alleged to have been executed by Rajah Gobindchunder, and, conse- 
quently, it was in no sense a judgment upon the status of Gobindnath 
Boy. 

Cases in appeal remanded to the judge of Rajshahye, for re-investi- 
gation by him 54d 

5. The adoption, by one of the widows, . , 
life-time, interposed no other heirs between b "344 

6. The relatives of an adoptive mother u 

adopted son, just as they would have succeed* 1091 

7. Held, further, that the adoption of 

another brother's widow would, under Hindoc 1556 

See Reversioners, No. 8. 

Ancestral Property. 

Held, that the consent of nephews to the sale by the uncle of 
his share of ancestral property is requisite neither according to the 
Mitakshara nor to the Hindoo law as current in Mithila. The consent 
of sons and grandsons is alone necessary to the sale, by the father, of 
ancestral property. The principle of the distinction, as stated in the 
Mitakshara, is, that a son Has an inchoate right in the possession of his 
father from the time of his birth, whereas a nephew has no right at all 
in the ancestral property in the possession of his uncle, until after the 
death of the latter . . 1314 

Endowment. 

Held, in a suit where it was pleaded that certain lands, not sued for, 
were set apart for the purposes of dsbsheba, and that plea was not met 
by the opposite side, the latter, holding possession under a will judi- 
cially set aside, but on the plea that the lands held by him were 
debsheba, must, as in wrongful possession, aocount for mesne profits. 
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Held also, that a deduction should be made in plaintiff's claim on 
account of sums spent in necessary repairs, &o., of buildings for the 
maintenance of the debsheba . . 1061 

Family Usage. 

Held, that when parties agreed to a decision according to the 
Mithila law, the speoific authorities of that law, and not those of the 
Mitakshara, should be cited to support a bywustha . . 294 

Joint Family. 

1. Where two brothers, A and B, joint possessors, made over to C 
possession of certain lands on consideration of his paying off their debt 
to D, it was not competent to C, or to B's heirs, under the circum- 
stances of the case, to hold A's widow answerable to a further extent 
than one-half of the liabilities incurred by A and B, nor to deprive 
her of her share in the lands on account of liabilities created by B 
himself over and above the joint act of himself and brother . . 54 

2. Order of lower court upheld, which confirmed widow and daughter 
of deceased in possession of his property, lawfully inherited by thdm, 
against a claim which was in no way substantiated of a cousin of 
deceased, who averred joint possession with him during his life-time, 
and the inability by law ana family custom of the wife and daughter 

to inherit joint property . . 487 

3. Held, that, as the defendant had failed to prove the special 
plea, that the property in dispute had been purchased from his own 
means, and as the deed of partition among the members of the family 
was fraudulent, the property must be considered as part of the ancestral 
estate, and liable to follow the incidents of such property ; and as the 
deed of conditional sale was satisfactorily proved, the Court, in reversal 
of the decision of the principal sudder ameen, decreed possession to the 
appellant . . 500 

4. A mortgaged property to B and C as security for a loan. C, in 
whose name the mortgage bond was drawn up, made over all his property 
in gift to his wife J, who claimed the whole of the debt due by A. 6 
instituted a suit to establish his right to half the debt This suit was 
amicably settled, B's right being admitted. J then sued the heirs of 
A for the debt, and this suit was also amicably adjusted, they giving 
a fresh bond, and she giving a receipt in full for the previous debt. 

B now sues to set aside these arrangements as collusive, and to 
recover the portion of the debt due to him. J admitted his right, but 

E leaded that the whole debt had been liquidated by the heirs of A, who 
ad paid half to her and half to B, and had received their joint receipt. 
The neirs of A pleaded to the same effect, and filed the receipt, which 
has been declared spurious by the lower courts. Held, that, as the heirs 
of A had evidently colluded with J to defraud B, they, as well as J, 
must be held liable for the debt, and the mortgaged property would also 
be liable for sale . . 531 

5. In a suit for arrears of rent of certain farmed property in a joint 
family of five brothers, where the plaintiff alleged the safe by one brother 
of his share, and the lease of the property by the other four to two omlah 
of the family, one brother being security for the farmers, — 
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Held, on the evidenoe and probabilities, that the alleged sale of the 
share of one brother was not proved, neither as to the averred reason of 
it or otherwise. 

Held also* that the alleged lease was not proved to be a real one to 
real farmers, and that, as these averments formed the basis of plaintiff's 
case and title to sue, his claim could not be admitted. Appeal decreed . . 732 

6. Held that, in a Hindoo family, when one of the members claims 
-separate possession, it is incumbent on him to prove such plea ; and in 
the present case, as the plaintihV vendors did not deny their purchase, 

the judge was right in requiring defendants to prove their special plea 857 

7. In a suit governed by the Mithila law between the widow of a 
Hindoo and his brothers, in which the former alleged the separation of 
her husband from the rest of his family, and the latter denied it, held 
that a deed of partition was not necessary to prove separation. According 
to the Mitakshara, it may be proved either by evidence of kinsmen, by 
record of the partition, or by separate transaction of affairs. 

A previous decision, that the estate was ymalee, in a case to which 
the widow was not a party, held not to be entitled to the weight which 
would otherwise have been allowed to it, inasmuch as there appeared to 
have been but a slight contest in the case, and the point had not been 
thoroughly investigated* 

Plaintiff's admission, that her husband had executed certain deeds of 
gift in favour of his grandson, held not to bar her claim, as these deeds 
had been set aside by a decree of court . . 858 

8. In a suit to recover property from the heirs of a judgment debtor, 
it was pleaded by one of the heirs, that the property he held was self- 
acquirea from funds which came to him by a deed of gift of her streedhun 
from his mother, and was not inherited from his father. 

The lower court held that the heir referred to did not inherit, but was 
in possession of his father's property, and that there was no proof the 
purchase was from the self-acquirea property. Further, that the pre- 
cedent of this Court, of the 9th June 1847, ruled that, although, even a 
son did not inherit his father's property, he was still liable for his debts. 

The heir who appeals does so on the ground that, as the lower court 
held that he .did not inherit, he could not be responsible. 

Held, that the ordinary rule of Hindoo law bein^ that the natural 
state of a Hindoo family is that of union and of joint property among 
sons, and appellant, having raised the above special plea, was bound to 
prove it, ana failed to do so. 

Held also, that the Sudder Dewanny Adawlut Decision of 9th June 
1847 contains no ruling, the appeal having been dismissed without 
reference at all to any point in the case . . 802 

9. Plaintiff, the mother of one of five brothers of an undivided Hindoo 
family, sues to reverse the sale in execution of a 10 annas share of certain 
property, which was brought to sale in satisfaction of a decree against 
the brothers of Mirtunioy, on the ground that it was Mirtunjoy's self- 
acauired property. The lower court dismissed her claim. 

Held in special appeal, that the mere fact of the registration of one 
brother's name in the collector's books as the owner of the property, is 
not sufficient to rebut the presumption as to the property being joint, 
arising from the fact of the family being undivided ; that the purchase 
of property and its registration in the name of one brother of a Hindoo 
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undivided family are very common, and such transactions are considered 
benamee ; and it remains for that son claiming the whole of the property 
to prove that he alone is entitled to the legal and beneficial interest in 
the property, and this he must do by showing that the money with 
which the estate was purchased was his ; and, as in the present case, the 
plaintiff was unable to show that the estate was purchased with the 
money of her son in whose name that property was registered, her suit 
was necessarily unsuccessful. 

Held also, tnat a person claiming under a special title cannot, in the 
same suit at least, on that failing, fall back upon his right under the 
general rule of Hindoo law. 

The special appeal dismissed, with costs . . 1132 

10. Held, that in a joint Hindoo family the presumption is that 
property acquired by its members is so from the joint funds; and 
where it is pleaded to be otherwise and self-acquired, the burden of 
proof is on the party raising this plea^ 

Held also, that tne name of one sharer of a joint undivided Hindoo 
family appearing in receipts and other papers relating to the manage- 
ment of the property is not a sufficient test, as frequently the name of 
one sharer is used, while the interests and funds remain joint. The 
material test is the quarter from whence the money comes 1481 

Inheritance* 

1. It not being shown that appellant's documents, a kubala and 
wuseeutnamah, were genuine and authentie deeds, but reason being 
rather to the contrary, decree of lower court upheld, awarding to 
plaintiff possession of her lands as deceased's heir, with costs against 
appellant . . 395 

21. Held, that a certain neeum pvttra, alleged to exclude certain parties 
from inheritance, was not proved. 

Held, that plaintiffs, as brother's sons, were heirs by Hindoo law. in 
preference to a defendant, a brother's son's, son . . 567 

3. Held that, in a suit in which the main prayer of the plaintiffs is for 
possession by right of inheritance, it is not competent to tne Court, on 
that claim failing, to enter into a consideration of points which were 
only auxiliary to the main one, and which were raised by plaintiffs only 
in order to remove obstacles to their immediate possession. 

So much of the decision of the lower court, as declares the deeds of 
gift and adoption invalid, reversed, and the special appeal dismissed, 
with costs . . 633 

4. Plaintiff sued for a share of ancestral property on a right by 
inheritance ; and defendant pleaded that the whole property devolved on 
him by right of primogeniture, according to family custom. 

Held that,, as plaintiff pleaded long possession, under his right of 
inheritance,, and dispossession, he should first prove these pleas ; but as 
plaintiff in* no way proved these points, plaintiff's (appellant's) appeal 
was dismissed 67 £ 

5. Plaintiffs, as nearest male heirs of Jugudanund Tagore, sued to 
obtain possession of his property within 12 years from the death of his 
widow Dasoomonee, who survived him for more than fifty years, urging 
that, according to family custom, ancestral property, on the death of a 
widow, reverted to the heirs of the male line, to the exclusion of the 
female line. 
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Defendant, being a great-grandson of Jugudanund' s daughter, pleaded 
limitation, and claimed the property under a special gift made by 
Jugudanund to his (defendant* a) grandfather, Sreekanth, who was 
nominated by Jugudanund to be a mohunt, and, on being installed, 
got possession 01 the property as appertaining to his office under a 
nibanamah from Dasoomonee, the widow of Jugudanund, which 
she executed in conformity with the instructions of her deceased 
husband. 

field that, unless the defendant could prove his gift from Jirrudmund 
and his allegation that Dasoomonee was not in possession of the property 
as a Hindoo widow, but merely as a trustee for Sreekanth, the plaintiff^ 
suit, within twelve years from the death of Dasoomonee, was in time, 
they being heirs of Jugudanund, and as such having only a contingent 
right during the life- time of the widow, and being incompetent to sue 
forpossession till after her death. 

Held that, notwithstanding the presumption arising from long 
possession, as the defendant is unable to prove his allegation of gift, and 
his possession derived from Dasoomonee is not incompatible with her 
possession as a Hindoo widow, the property must, on her death, pass to 
the plaintiffs, the nearest male heirs ^681 

6. Defendant not having fulfilled his engagement to pay a certain sum 
to deceased's widow, on her relinquishing claim to certain of deceased's 
property, lower court rightly decreed in her favour, excepting as to a piece 

of land to which her title was not proven . . 800 

7. As the deceased during life neld possession, his heir could not be 
ousted, on the ground that, under Hindoo law, the disease under which 
deceased had laboured debarred him from inheriting property . . 933 

8. Plaintiff, a widow, sued as heir to her deceased husband for pos- 
session of certain property (alleging dispossession by defendant), and for 
the setting aside of the alleged adoption, by him, of defendant's, her 
husband's cousin's son and an alleged will of plaintiff's husband, consti- 
tuting defendant executor. Plaintiff also sued for oash, furniture, and 
bond debts. 

Defendant pleaded that he never dispossessed plaintiff; that he held 
possession of the property in suit as executor of plaintiff's husband and 
guardian of his own son, being plaintiff's adopted son ; that plaintiff had 
acknowledged defendant's position and the will and adoption, and had 
received a certain mehal by way of gift from defendant, and, in the deed 
as to it also, acknowledged the eatne facts. 

The lower court thought that the will and adoption were not proved, 
and that the real deed of gift of- the mehal above referred to did not 
recognise either ; further, <that the possession was really plaintiff's, 
although defendant, as manager for her, a purda-nusheen woman, could 
easily make it appear that he was in possession under the will and 
adoption pleaded by him in this case. The principal sudder araeen 
disallowed, the plaintiff's claim as to cash and furniture, decreeing the 
rest of it, and prooeeded to liave defendant tried for forgery. 

The fact of tne execution of the will, and the reality of the adoption ; 
as also whether defendant's witnesses had been duly examined ; 
whether the whole costs had been properly charged to defendant ; and, 
lastly, whether there was any ground for the defendant being proceeded 
against for forgery, were the matters of appeal to this Court. 
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Ileldy that as, by the law of inheritance, plaintiff is the rightful heir 
of her husband, and can only be debarred by special causes legally 
operating to debar, and defendant pleads such special causes in the will 
and adoption, the burden of proving them from his own case falls on 
him. 

Held, on the evidence produced by defendant and the probabilities of 
the case, that the will and adoption and deed of gift pleaded by 
defendant were not duly proved, although the position of defendant as 
manager gave him full means to appear as if in real possession as 
executor of plaintiff's husband and guardian of the adopted son. 

Held also, that, admitting assent of plaintiff is inferrible, assent of a 
Hindoo woman, situated as plain tift was, and in the face of clear 
evidence of fraud on the part of defendant, could not prove the bond Jide 
character of the deeds and transactions pleaded by defendant. 

Held also, that, as the appeal opened out the whole record to the 
Court, it was open to it to look to plaintiff's evidence, and although 
some of the witnesses were by their own showing tainted with fraud, 
the Court could accept so much of their evidence as was independently 
corroborated. 

Held further, that, by the witnesses on plaintiff's side who were not 
tainted in any way, it was proved that plaintiff's husband was speechless 
for seven days before he died, and that no real will or adoption was made. 

Held furtner, that the defendant had full opportunity of examining 
the witnesses required by him; and, judging especially from the 
evidence given by one examined by this Court, where he was present, 
defendant could not have improved nis case by their testimony. 

Held also, that for about four years, after plaintiff's husband's death, 
she was a consenting party to the defendant s fraud, and received for 
that assent a mehal from defendant in gift. 

Held, that in such a case, if plaintiff had come into court to enforce 
a fraudulent and therefore illegal engagement, the Court would have 
held that the title of the party in possession, and not plaintiff's, must 
prevail. But as plaintiff sued to avoid the fraud, and as a helpless 
Hindoo purda-nusheen widow advantage was taken of such a situation 
in obtaining her assent to the fraud, and thus, as plaintiff was not in 
pari delicto, she is entitled to be restored to the position which she lost 
by the undue pressure put upon her by defendant. 

Held, that there was no ground to interfere with the principal sudder 
ameen's orders as to the trial of the defendant under Act I. of 1848 . . 1379 

'9. In a suit for possession of a mouroosee mokudumee tenure in 
Cuttack by two plaintiffs, the one coming in on a title of inheritance, and 
the other on adoption, the lower court held that the first plaintiff's suit 
was barred by limitation, and that the second plaintiff had not proved 
the adoption under which he claimed* Tl^e lower court, therefore, 
dismissed their suit. 

On the appeal of the first plaintiff, it was held! that his suit 
was barred by limitation, the fact bein£ proved by a previous deposition 
of plaintiff himself, and that the question of the, adoption of the second 
plaintiff and the nature of the ease required the principal sudder ameen 
to go b'to the case. to *ome degree before deciding on its being barred by 
limitaiiou as to the first plaintiff. Held also, that the second plaintin 
did not prove the adoption he pleaded. 
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Held further, that the adoption of a brother's eldest son by another 
brother's widow would, under Hindoo law, be invalid . . 1556 

10. Held, that the hibanamah propounded by the defendants was 
spurious, and that plaintifts were entitled to the share in the ancestral 
property which they claimed . . 1C59 

Liability, / 

Held, that as the debt out of whioh the present suit has arisen was 
a personal one of Kunukmonee, those persons who succeeded to her 
property and those only are liable for her debts, and that to the extent 
of the property acquired from the deceased. Tn order, therefore, to 
determine whether the defendant, Tarasoonderee Debea, the step- 
daughter of Kunukmonee, is liable or not, it is necessary to ascertain 
whether she succeeded by will, or otherwise, to any property, for, by 
inheritance, she oould not, under Hindoo law, succeed her stepmother. 

As this point has not been completely and clearly ascertained, the 
case is remanded, in order that certain inquiries may be made and 
a decision passed in conformity with the facts as they may eventually 
be found to be 657 

See Widow, No. 9. 
„ Reversioners, No. 8. 
,, Minority. 
„ Widow, No. 6. 

Maintenance. 

Decision of the lower court upheld, as the words of the will, which 
declared appellant entitled to receive the maintenance while in the 
family, did not provide for a money equivalent to be paid to her after 
she had left the family . . 457 

Minority, 

Flea of limitation held not to apply, as the majority of plaintiff 
must be reckoned from the end of his eighteenth year, he suing as 
zemindar in possession of one portion of an estate for recovery of 
another portion . . 442 

See Guardian, No. 2. 

Mortgage, 

1. The lender in good faith lent the money to save the widow's estate 
from sale, on security of a bond and mortgage. The present possessor, 
though not succeeding as her heir, is liable to the extent of the security, 
if the widow acted for the benefit of the estate and under necessity. 
Remanded to try this point . . 207 

2. By the ftutakshara law, alienation without consent of heirs being 
unlawful but under necessity, a transfer by mortgage, made to clear off 
old debts and pay for a marriage, was held to have been made under 
sufficient urgent cause . 376 

3. Where a mortgage had been effected by a Hindoo father in a district 
governed by the Mitakshara law, for the purpose of saving the estate 
from sale for arrears of revenue, held, on the precedent of the case of 
Hunoomanpersad Panday, Privy founcil Reports, Vol. VI., p. 393, 
that, as the mortgagee appeared to have acted in good faith and had 
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lent the money to prevent a former mortgage from being foreclosed, 
his mortgage was a good and valid one. It is a mistake to suppose 
that the dicta in the case of Hunoomanpersad Panday apply only to 
alienations effected by guardians of minors. They lay down the general 
principles by which the courts are to be guided, in dealing with suits in 
which it is sought to set aside alienations made by persons haying a 
limited or qualified power over the estates they have alienated. 

These are, that the power of alienating can only be exercised rightly 
in case of need, or for the benefit of the estate, but, where the charge 
is one that a prudent owner would make in order to benefit the estate, 
the bond fide lender is not affected by the precedent mismanagement 
of the estate. The actual pressure on the estate, the danger to be 
averted, or the benefit to be conferred upon it in the particular instance, 
is the thing to be regarded. If the lender inquires into the necessity for 
the loan and acts honestly, satisfying himself that the manager is 
acting in the particular instance for the -benefit of the estate, the real 
existence of a sufficient necessity is not a condition precedent to the 
validity of his charge on the estate, nor is he bound to see to the 
application of the money . . 1643 

Reversioners. 

1. Held by the majority of the Court, that suits by reversionary 
heirs, though their interest is not vested, but only contingent, to 
restrain waste or alienations in the nature of waste, by a Hindoo widow, 
will lie. 

Held also, in accordance with the precedent of Nundlal Baboo versus 
Bolakee Beebee, that when alienations by a Hindoo widow, utterly 
subversive of the rights of the heirs in reversion, are proved, and it is 
shown that, but for the interference of the courts, ultimate loss to the 
heirs who may sucoeed eventually will ensue frqm conduct of the tenant 
in tail in possession of the property, this Court, with a view of remedy- 
ing, or rather of preventing, such loss, will step in and appoint a 
Receiver to take charge of the estate. The reversionary heir may be the 
receiver, but his appointment as such is not by virtue of his rever- 
sionary right, but on a consideration of what is most for the benefit 
of the estate. 

Held, moreover, that when a stranger is appointed as receiver, 
security should be demanded, but when a reversioner is appointed, his 
interest in the retention of the management and in the welfare of the 
property may stand in the place of seourity, the more especially as it is 
always in the power of the widow to move the Court, either for the 
appointment of a fresh receiver or for the demand of security, should 
the rents and profits be not regularly paid over as directed. 

Special appeals dismissed, with costs . . 210 

2. Held, that as the Hindoo law only flontemplates the illegality of a 
father's alienation without a son's consent, in certain cases, a suit by a 
nephew against his uncle's alienation was wrong, and, further, was not 
referred to in the bywustha relied on . . 294 

3. It not being proved that the 'mother and heir of deceased lent her 
support to a will proved to be spurious, nor that she had forfeited her 
rights through waste, the lower court was not justified in excluding her 

; from possession of his estate, and awarding maintenance only . . 436 
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4. With reference to the case, at page 567 of the Decisions of 1859, 
held that, as plaintiffs' father had no rights while the widow was alive, 
and the sale in execution of a decree of his rights took place in her 
life-time, the sale did not affect plaintiffs' right, which accrued, only 
after the widow's death, and so plaintiffs' right could not, as contended., 

have heen extinguished by sucn sale . . 57Q 

5. Held, that none but the immediate reversioner is entitled to sue to 
interfere with the acts of a Hindoo widow in possession. 

Held also, that a petition presented by the immediate reversioner, 
when the suit was pending in special appeal, waiving his rights in 
favour of the plaintiffs, in order to cure the defect of parties, could not 
be admitted at that stage . . 620 

6. Suit dismissed as premature^ the plaintiffs not being the imme- 
diate reversioners and being unable to show collusion on the part of more 
immediate heirs than themselves . . 891 

7. The plaintiff as reversionary heir was entitled to possession, to 
prevent waste, as trustee for the widows during their life . 944 

8. Held, in accordance with former precedents of this Court, that it 
is competent to the guardian of a minor, the first reversioner after the 
death of the two intervening life-tenants, the widow and daughter of 
the former, owner of the estate* notwithstanding that the minor's right 
is only contingent on his surviving them, and may, therefore, never 
vest, to sue to remove obstructions out of the way of the first reversioner, 
and so to enable him, on the death of the successive tenants, for life, if 
he survives them, immediately to enter on possession. 

Held also, that in a suit of this nature no application of the statute of 
limitations can be made, The guardian need not have sued, but have 
left it to the minor to sue on his estate vesting ; and, in this case, the 
minor would have been allowed twelve years, irujn the date of his estate 
vesting, for the prosecution of his claim, 

Held that, on the evidence, plaintiff has been unable to show that the 
relationship between defendant's natural mother Anundmoyee, and his 
adopting father Biressur Purdhan, was that of first cousins once 
removed ; but defendants have shown on the deposition of respectable 
persons that the relationship was more remote and one allowing of no 
objection, on the score of nearness, to the adoption, which, as to the 
act itself and the ceremonies necessary for its performance, was rightly 
performed. 

Appeal of plaintiff decreed, with costs, and the statute of limitations 
declared inapplicable to the present suit, and defendant's appeal on the 
merits decreed. Costs of both courts payable by plaintiff . . 162$ 

Succession, 

Petitioner objects to the order of the judge recognising one Grishchun- 
der Lahoree as representative of one Sarodapersad, urging that she, as 
one of the wives of the late Kaleekant Lahoree, holds a permission to 
adopt a son in case of failure of direct heirs on the part of his (Kalee- 
kant's) adopted son Sarodapersad. As this contingency has resulted, she* 
though she has not yet adopted a son, is in the position of a woman 
enceinte, and is, as mother of a son about to be born, entitled to succeed 
to the property left by Kaleekant Lahoree. 
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Held, that the claim of the petitioner depends entirely on the genuine- 
ness of the deed propounded by her. Independently of that deed, 
Grishchunder, as the nephew of Kaleekant Lahoree and cousin of 
Sarodapersad, is the nearest natural heir under Hindoo law, and the 
judge was quite right in preferring the natural heir, leaving the party 
preferring a title under a questioned deed to bring her suit in the civil 
court to establish her right . . 1687 

Widow. 

1. Held, that though, strictly speaking, a Hindoo widow has no 
general power to exeoute a hiba-oil-ewuz, which is more in the nature of 
a sale than a gift, still* in the present case, which is a transaction 
between the grandmother and her grandson, the Court consider the 
transaction in the light of a gift ; and, consequently, it was quite com- 
petent to the grandmother, her own daughter or her grandson's mother 
not being alive, to transfer the property to her grandson, so as to accele- 
rate his succession and to place him in a position at once to assert his 
right to his grandfather's property. Special appeal rejected, with costs . 166 

2. Suit to cancel deeds of lease and assignment by a widow, dismissed 
in affirmation of the judgment of the lower court. Held, that as the 
widow was left " mistress" of the property for life, the deeds could not 

be questioned in her life-time . . 163 

3. The subject matter of this suit is the validity of a talookdaree 
pottah granted by the mother of plaintiff, a Hindoo widow, before she 
had adopted plaintiff. Both the lower courts affirmed the pottah and 
dismissed the suit ; and a special appeal having been admitted on two 
grounds, it is held, with reference to the first, that the zillah judge had 
not relieved defendant, the lessee, from submitting proof of the circum- 
stances of necessity that have been held to justify the grant of the talook 
by the plaintiff's mother ; and, with respect to the second, that the 
danger of losing the whole estate by a sale for arrears of revenue, and 
the limited and encumbered resources of the widow, which together were 
held to justify the widow in seeking relief by the creation of the 
defendants' talook, furnish grounds of legal necessity within the 
contemplation of the law 421 

4. It not being proved that the mother and heir of deceased lent her 
support to a will proved to be spurious, nor that she had forfeited her 
rights through waste, the lower court was not justified in excluding her 
from possession of his estate, and awarding maintenance only . . 436 

5. Held, that no legal necessity was made out to admit of the 
childless Hindoo widow in this case creating a putnee talook and 
appropriating the premium derived from assigning, in putnee, the 
property, in which she had but a restricted life-interest . . 567 

6. In a suit to set aside alienations by a Hindoo widow, limitation 
runs from her death, previous to which the husband's heirs have merely 

a contingent interest in the property . . 631 

7. Case remanded to the principal sudder ameen, to determine why 
the suit instituted by the plaintiff's grandmother and her pilgrimage to 
Benares were such acts of necessity as to allow of her, a Hindoo 
widow's, selling the ancestral property ; and to ascertain whether, as 
alleged by plaintiffs, the profits of the property were not sufficient to 
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meet the expenses of the suit and pilgrimage, without rendering 
alienation of the property necessary - 1164 

8. Suit remanded, as the judge had misinterpreted the purport of a 
document filed by the defendants, which he held to be a simple receipt 
for a share of the ancestral property, whereas it contained terms 
amounting to a relinquishment of portion of that property, and as the 
party executing the document is a Hindoo widow, and had no power 
to alienate any part of the anoestral property to the injury of the 
reversioners 1186 

9. Held that, as the respondent had given up all title to monies due 
to her husband in favor of the appellant, his other wife, she could not be 
held liable equally with appellant for her husband's debts. The order 
of the lower court, dismissing the appellant's claim to recover 
money from defendant as jointly liable with her for their husbands' 
debts, confirmed . . 1195 

10. Special appellant, a purchaser from a Hindoo widow, being 
unable to show that there was a necessity for the sale of the property to 
liquidate the debt, held that there were no grounds for modifying the 
order of the lower court . . 1515 

INSOLVENCY. 

Held, that under Section 11, Regulation II. of 1806, the restricted 
insolvent law of the Mofussil, the property to be mentioned in the 
statement on oath must be immediately available in execution of the 
decree standing unsatisfied against the debtor ; and, to be available in 
execution, it must belong to and be in the possession of the insolvent 
either actually or constructively at the time of his application ; that, 
consequently, property not in possession or simply in expectancy is not 
within the purview of the law, and its omission from the statement is no 
fraud against the decreeholders* 

Held, moreover, that, under the same law, creditors are entitled to 
bring to sale any property of which the debtor may become subsequently 
possessed. Any property, therefore, either in reversion or in remainder, 
or in the possession of others by wrongous acts on their part, when 
reduced to the possession of the debtor, either by operation of law or by 
the assistance of the courts, becomes at once available in satisfaction of 
the debts outstanding against the insolvent. Case remitted to the court 
of first instance for investigation on the merits . . 1463 

See Action, Cause of, No. 7. 
INTEREST. 

1. Held that, in adjusting an account on a bond, the course adopted 
by the moonsiff, in crediting the amount of profits from the mortgaged 
property first to the liquidation of the interest, was correct . . 497 

2.* Under the circumstances of the case, interest was disallowed to the 
decreeholder upon a sum held in deposit on his account, but not paid, 
pending result of an appeal of the party cast, for the peri< d of 
pendency of the appeal. The decreeholder did not offer to draw the 
sum on security for eventual fulfilment of orders on the appeal. As the 
money was available, there was no risk leBt it should not be paid, and 
no interest could, therefore, be allowed to compensate for such a risk . . 560 

H 
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3. When there is no agreement, intetfesj; Toon only run from the date 

of a written demand * *711 

4. Amendment of lower court's decree with regard to interest . . 743 

5. Interest on costs is only chargeable from lie date of decree 1111 

6. Interest on a claim for arrears of rent not allowed, where no 
written demand for such interest has been made 1172 

7. Held, that, as a general rule, that laid down by the Court is the 
correct mode of bringing sums received to account, via. that out of the 
amount realised, that due for interest should first be credited to that 
head, and the remainder, if there be any, should then be credited to 
principal. As, however, in the present instance that course has not 
been followed, and nothing but interest remains due, it would be unjust 
to the debtor to allow the decreeholder to vary his mode of calculation 
and to convert that which is itself interest, and consequently should 
bear no interest, into a principal bearing the usual interest of 12 per 
cent. 

The order of the lower court reversed, with directions to proceed in 
execution as above suggested . . 1211 

8. Held, that where the rejection of a summary application for 
surplus sale proceeds is the act of a competent court of justice, interest 
can only be allowed from the date of the decision in the applicant's 
favor in a regular suit . . 1257 

* 9. Where a plaintiff, to save a joint estate, had paid up arrears due 
by his co-sharers, and sued them for the sums so paia, it was held that he 
was entitled to receive interest on such payments though he might not 
have made any personal demand on them for repayment previous to the 
institution of the suit. 

Objection as to cost* not brought forward in the lower appellate court 
not entertained in special appeal . . 1635 

IRRIGATION. 

As tie oral evidence produced by the parties showed that the 
water-course, the subject of this suit, had been excavated and kept in 
repair by the former zemindars of Muhalat Khurrukpore, ana the 
defendants were unable to prove any ri^ht to, or previous use of, the 
water for irrigating their lands, the decision of the lower court, directing 
that certain channels cut by the defendants be closed, was confirmed. 

Held, that a party who had purchased the property after the act of 
trespass from the wrong-doers aud was in possession when the suit was 
brought, though rightly made a party to the suit, could not be made 
liable for the plaintiff's costs, merely because he opposed the plaintiff's 
claim, and that, as he was dragged into suit by the wrong-doing of his 
predecessor and co-defendants, his costs should be charged to them . . 317 

JOINT PROPERTY. 
See Hindoo Law. 

JULKUR. 

Held, that the bed of a navigable river, that is, of a river in which 
the tide ebbs and flows, is not, by Regulation law, Regulation IL of 
1820, which is declaratory of the common law of this country, the 
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property of any individual, but of tae public, and, consequently, the 
right of fishery in such a river is not private property, but tnat right is 
a right common to every person. If, therefore, individuals, a* in the 
present case, claim an exclusive right in navigable rivers, they must 
show that it has been acquired either by grant or by prescription, which 
is evidence of a grant ; and until that be shown the presumption is 
strong against the claim advanced. 

Held, that the claims put forward by the parties in the present case 
are in derogation of public right, and in the nature of special titles ; and 
as the presumption of law against both of them and in favor of the right 
of the public is strong, it is necessary to inquire into the evidence 
produced by both parties, to show that they are entitled to what they 
now claim. 

Held, that the evidence produced by both parties is quite insufficient 
to prove the right to exclusive possession claimed by them. 

The plaintiff's claim dismissed in reversal of the lower court's 
decision, and each party to be liable for his own costs in both courts . . 1357 

JURISDICTION. 

1. Order of the judge, dated 7th December 1858, cancelled, inasmuch 
as it was not in consonance with the order of the Court, dated 9th 
October 1858, directing the immediate release of the property belonging 

to petitioner from attachment . . 95 

2. Authority having been given by the Sudder Court to a particular 
zillah court to try a cause respecting landed property, alleged by one 
party to be in one district, and by the other in another, no question of 
jurisdiction can arise, and lower court ought not to dismiss suit on the 
ground that the property appears, by thakbust map, to be in another 
district ' ..674 

3. Held by the majority of the Court, in accordance with recent 
rulings, that it is not competent to the civil court of Dinagepore to hear 
a suit for the reversal of orders passed by the magisterial authorities of 
Bhaugulpore, one consequently in which an issue is raised, involving 
an inquiry regarding a district other than that over which the judge of 
Dinagepore has jurisdiction, without first obtaining the permission of 
the Sudder Dewanny Adawlut. 

Case remanded accordingly, in order that the course suggested may 
be followed by judge of Dinagepore. .. 991 

4. When a partv sued to recover possession of property alleged to 
be situated in the zillahs of Sylhet, Dacca, and Tipperah, and instituted 
the suit in zillah Sylhet, on the ground that the bulk of the property 
was situated in that district, and the principal sudder ameen of that 
zillah obtained permission from the Sudder Dewanny Adawlut to try the 
suit, but afterwards, in the course of the proceedings, discovered that 
the bulk of the property was situated in zillah Dacca, in which 
district the defendants resided ; and consequently nonsuited the case. 
It was held, that the principal sudder ameen' s order was correct, 
as plaintiff must have been aware in what district the bulk of the 
property was situated, but to serve his own purpose had filed the suit in 
zillah Sylhet * .1107 

5. Held, that moonsiffs are not authorised to try cases of resumption 
to which Government is a party. Section 4, Act XXVI. of 1852 limits 
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their jurisdiction to cases of resumption under Section 30, Regulation . 
II. of 1819. The proceedings therefore in the case bwfore the Court 
have heen done without jurisdiction, and are null and void. 
The special appeal decreed, with costs . . 1278 

6. Held, that it is not competent to the principal sudder ameen of one 
district to sell real property situated in another district ; but if a decree- 
holder desire to have property, situated in a district other than that in 
which the judgment was pronounced, brought to sale in execution, he 
must proceed under Act iXXIIL of 1852 . . 1435 

7. Held also, that, on the united grounds of principle and conve- 
nience, it is the duty of a court to follow the decisions previously paesed 
by a concurrent court on the same subject matter^ and between the same 
parties, and to leave it to the appellate court to rectify any error which 

may have been committed in the original decision . . 1632 

8. Case was remanded to court of first instance, but wrongly 
retained by the lower appellate court, and then struck off for default. 
Ke-trialdWed .. 1682 

9. Held by a majority of the Court, that the penalties imposed by 
Section 66, Regulation VIII. 1793, on parties illegally assuming to 
themselves the powers of the civil and criminal courts, can only be 
inflicted on the suit or complaint of the party injured, and cannot be 
initiated by orders of the judge or other authority . 1694 

LAND, POSSESSION OF. 

1. In a suit for recovery of land, plaintiffs, appellants, having upon 
the evidence failed to prove their case, the order of dismissal made in 
lower court was affirmed in appeal . . 3 

2. In a suit by plaintiffs to recover possession of lakhiraj land from 
which, in consequenoe of the zemindars* entering into an engagement 
with their tenant, they had been summarily ejected, held, in conformity 
with other cases, that it was not necessary to try the validity of the 
plaintiffs' tenure 20 

3. Lower court's order oonnrmed, awarding recovery of possession of 
lands to plaintiff, illegally occupied by defendant* under an Act TV. 
decree. As both parties claimed on the basis of lease from A' s heir, 
the lower courts were to determine which of their allegations of fact 

was true, and were not bound to inquire into A's rights 111 

4. Appeal dismissed, it being proved that the lands claimed by 
plaintiff formed part of the area measured and given up to plaintiff by 
the revenue authorities, under orders of the special commissioner. New 
pleas not urged by the defendant in the court below, and not brought 
forward in the pleadings, were rejected . . 122 

5. Plaintiff sought to recover possession of a share of certain putnees 
and an indigo concern. As the evidence adduced by him to prove that 
he had purchased the property, had been in possession, and had been 
ousted, was considered insufficient, his claim was rejected, and the order 

of the lower court reversed . . 184 

6. Plaintiff sued for possession of certain land, of which, contrary to 
an engagement entered into with them, he had been dispossessed by 
defendants, and for damages and interest on the same. 

Defendants pleaded that the plaintiff had resigned the property 
voluntarily, and consequently they are not liable to him for any 
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damages in the matter of short collections made previous to his 
resignation. 

The lower court ga 1 
appeal, the judge gave ] 

Held, in special appej 
plaintiff voluntarily resi 

former, he will have no i> 

they will he justly liahl 
below, the case is remitl B72 

7. Decision of the lo it 
by the plaintiff was c 

previous possession of, t 834 

8. Two suits have b< 

lands decreed to B unde , 

of a survey proceeding c 
IV. of 1840, including 1 

The principal sudder • i 

that he had not proved >' 

ing to A was within his estate. He, therefore, dismissed B's cfyse, ; and, °- 
as a necessary consequence, decreed that instituted by A. • ■ * • ""< 

Held, on appeal, that as B was in possession under the order Of " 
the criminal courts acting under Act IV. of 1840, in other wbftls, 
under the order of a court of competent jurisdiction, and as the order- : *' 
of the survey authorities was subsequent in point of date to that of the. 



magistrate and session judge, his possession should have been uphblL 
until A showed a title superior to his; that, consequently, A*« ease. I 
should have been taken up first, and B's have followed the result of itrp -*.ii 
and the principal sudder ameen in acting otherwise has erred fo his >a i 
mode of disposal of the cases before him. ' ' l 

Held, also, that evidence produced by A is totally insufficient to .v. 
warrant the court's entering into any inquiry of B's title. f ' // 

The decision of the lower court in A's suit is reversed, and in B^s: '• ^ 
suit, also, that decision is reversed, and B is declared entitled to have . j 
the lands in dispute demarcated as belonging to turuf Telkore. The 
costs of both courts to be borne by A .....■' 850 

9. Held, that thakh of an ameen is only a preliminary nrooeedingv • 
and can therefore form no basis from which to calculate the* date of the i • 
quasi judicial orders passed by the survey oflicers. Those orders must 
date only from the date on which they are passed. « 

Held also, that, on the united grounds of principle and convenient*, 
it is the duty of a court to follow the decisions previously passed by a 
concurrent court on the same subject matter, and between the same 
parties, and to leave it to the appellate court to rectify any error which 
may have been committed in the original decision. 

Held, moreover, that it is incumbent on parties, questioning the 
title of other parties in possession under the order of the criminal courts 
acting with jurisdiction, and therefore competent, to prove their own 
title to the lands claimed before they can put the parties in possession to 
the proof of their title. 

Application for review rejected in two cases, with costs . . 1632 

10. Appeal dismissed. Where A held half share in a putnee lease, 
and defendants had taken possession of a portion of the estate comprised 
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in it, on the ground that A and his brothers had executed a durputnee 
of A's shares in their (the defendants') favor, the lower court found the 
deed to be not genuine, and kept A in khas possession . . 378 

11. Held, that the special appellant is entitled to retain the posses- 
sion awarded to him under Act Iv. of 1840 until a party proves a right 
to possession superior to his ; and that, consequently, the decision of the 
judge, which has looked only to the fact of possession on the part of 
the plaintiff previously to the institution of the suit under Act IV. of 
1840, cannot stand. 

Case remitted, in order that the judge may inquire into the plaintiff's 
right to possession under a mouroosee lease, as claimed by him in his 
plaint . . 401 

12. Suit for possession of alluvial land, on allegation of 
dispossession, dismissed, plaintiff having failed to make out even o.primd 
facie case. 

Prayer for a local inquiry refused. Local inquiries are only admissible 
for tie investigation of points of detail. The material facts of the 
case must be established in court 461 

13. Plaintiff sued for possession of three pieces of land, amounting 
to 8 beegahs 14 cottahs, as part of an estate which he had purchased 
at a public sale. 

Defendant Hadee Khan pleads that he holds 2 beegahs under plaintiff, 
but no more. 

The moonsiff gave plaintiff a decree for the amount admitted by the 
defendant to be in his possession. 

On appeal, the judge decreed the whole claim of plaintiff in his favor 
against defendant. 

Held, on special appeal, that, previously to passing a final order in the 
case, the judge should depute the court ameen into the mofussil with the 
measurement papers prepared at the time of resumption and settlement, 
and give a decree against special appellant for the quantity of land 
which may actually appear by such inquiry to be in his possession. 
Case remitted to the judge to act as above directed . . 463 

15. On the evidence adduced by both parties as to the disputed piece 
of land pertaining rightlv to their respective estates, the award of the 
lower court, in plaintiffs favor, was correct, and affirmed accordingly . . 593 

16. Remanded under precedent cited . . 654 

17. Certain junglebooree aymas were declared by the Sudder Court, 
in 1821, to have been illegally separated from talook Lalpoor, and the 
owners of that talook were authorised to assess them at full rates. They 
allowed them, however, to remain under separate number on the towjee. 

In 1829 the owners of Lalpore partitioned that talook and other 
estates, but the aymas were not included in the partition. In 1833, one 
of these owners, the ancestor of defendant, mortgaged the estate allowed 
to him in the butwara. In 1841 the mortgagee obtained possession 
under a deed of foreclosure, and in 1847 sold the estate to the plaintiff. 
In 1853 plaintiff brought this suit to have it declared that he was 
entitled, under the Sudder Court's decree of 1821, to plaintiff's share of 
the aymas, which had continued, subsequent to the butwara, to be held 
as a joint and separate property. 

Held, that the decree did not re-incorporate the aymas with Lalpoor ; 
that the owners of Lalpoor, with the consent of the revenue authorities, 
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were competent to retain them as separate estates ; that to ascertain 
what is included in an estate created by butwara, you must look to the 
butwara itself, and not beyond it : that the aymas were not, in fact^ 
included either in the butwara, the mortgage, or the sale, and that,, 
plaintiff had failed to make out any title to tiaenu 

The express mention of one thing in a deed implies the exclusion of 
another not mentioned, and the word "appurtenances*' will not pass 
landed property . . 7,80 

"~ Heidi - " ~ ■■'-' -•• 



18. Held by the whole Court* that the petitioner's; claim to have the 
aymas considered as an apnurtenance of the villages in his mortgage 
deed is inconsistent with nis original case, that the claim on the agree- 
ment relative ta the aymas was a conditional one,, and that the true 
construction of the deed and the parties, as evidenced hy their acts, are 
opposed to the plaintiff's present claim, which is merely an attempt to 
oust the defendants of the aymas in their, wssessjoa .under color of 
certain general terms used in the mortgage deed. - , , . . 1521 

19. Lower court's order upheld as consistent with the facts before it 817 

20. Lower court rightly decreed possession, when defendant could 
show no title to ejeot plaintiff . 827 

21. Held, that from the evidence on the record, the Court sees no 
reason to interfere with the decision come to by the principal sudder ameen. 

1*/, as to the boundary line between appellant's and respondents 
several properties : 2nd, as to the position of the resumed lands of 
Mudundangah: and 3rd, as to the amount of land contained in the . ; 
admitted jote of the defendant. 

Held also, that a mere tenant at will is not, under Section 4, Regu- 
lation XL of 1825. entitled to lands formed by alluvion as an increment 
to the land which he holds on such a precarious tenure. 

Decision of lower court affirmed, with costs . . . 869 t 

22. Suit for possession of land on the boundaries of two estates, 
dismissed on the evidence. '-;.(' 

Copies of depositions taken in other cases cannot be received as 
evidence of the facts to which they relate, unless it is shown that the 
witnesses who emitted those depositions are dead, or cannot be produced JflW, 

23. Held, that where the question at issue was of alleged possession , , , 
and dispossession in a case of the nature of a boundary dispute, the first 

issue to be decided was that, and not one of conflicting title, as had been - ; 
erroneously held by the judge. The decision of the judge reversed and > ■ „ 
the special appeal decreed, with costs . . 12&4 

24. 'Hie ancestor of appellant (plaintiff), having been dispossessed by , ,, • , 
his zemindar of certain lands of which he was the alleged owner, 
subsequently acquired possession of them as tenant only of his zemindar., 

The respondent (defendant) having again dispossessed him and his , ( , , 
zemindar also, appellant (plaintiff) sued both him and his zemindar to ,,..*, 
recover his land. , 

The lower court dismissed the suit as barred by the statute of limita- ■-,•,' , 
tions, reckoning from the date of the first dispossession. 

But the Court held that the plaintiff's ri^ht to maintain this action ', | 

must depend on his proving that he was in actual possession as the , , 
zemindar's tenant when the alleged later dispossession took place, and, ■ < i 
discrediting the evidence in, the .record on that point, dismissed the, ,,:. , 
appeal, with costs . . 1246 
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25. A dispute between the ryots of the plaintiff and those of the 
defendants for some land, previously covered by water, was decreed by 
the civil court in favor of the latter. On the strength of the boundary 
laid down in that decree, the magistrate, it was alleged, a few months 
after gave the defendants possession of another piece of adjacent land. 

The present suit, to reverse the magistrate's order, was dismissed by 
the lower court. * 

The Court dismissed the appeal, holding that the evidence was most 
untrustworthy, and that the plaintiffs' not bringing the suit till within 
a few days of twelve years from the date of the magistrate's order, 
afforded a strong presumption against their olaim . . 1337 

26. Where the plaintiff sued for possession of certain lands as 
belonging to his village, and the lower court found that he was entitled 
to the land, the order of the principal sudder ameen retaining in 
possession the defendant who claimed the lands as appertaining to 
another estate, and directing plaintiff to recover rent from him, was 
incorrect, and the order was reversed . . 1516 

See Alluvion. 

LAKHIRAJ. 

See Rent Free Tenures. 
LEASE. 

1. Appeal dismissed on the evidence and probabilities of the case. 
Decision of the zillah court showed the seal on the pottah and receipt 
pleaded to have been at the command of a dependant, who abused the 
power it gave him. The lease was of an unusually long period, and on 
most favorable terms. No dispossession had formed the subject of 
complaint, and this suit was brought more than ten years after alleged 
dispossession • 40 

2. This suit was instituted to recover possession of a share of a 
village which had been leased to plaintiff for eight years, in consideration 
of a cash advance, and from which the lessor, defendant, had ousted 
plaintiff, on an arrear of rent being decreed to be due. 

Held, that lessor, defendant, with reference to Clause 4, Section 18, 
Regulation VIII. of 1819, was competent to oust the lessee, and that, as 
a distinct provision is made in the lease, that, in the event of the 
dispossession of the lessor, his advance should be repaid from other 
sources, the lease of plaintiff was not irrevocable . . 58 

3. A zemindar A first granted a mokururee lease of certain villages 
to B, on a written stipulation that, if B became a defaulter to the 
amount of three instalments of rent, it should be competent to A to 
cause the lease to terminate. Afterwards A granted another lease of 
the same villages to C, at a lower rent than the rent payable by B, 
transfering to C B's kuboolyut, and giving a written order on B to pay 
his rent to C. 

C, showing that the condition of forfeiture expressed in B's 
kuboolyut had occurred by his default, now sues to set aside B's lease ; 
and it is held, by the majority of the Court, in reversal of the judgment 
below — 
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First, that, provided A did not impair the right secured to B, or vary 
the conditions by which B'b tenancy was constituted, it was competent 
to A, as zemindafr to confer the second lease to C, at his discretion, for 
the better management of his estate. 

Second, that though the power to declare B's lease forfeited was not 
expressly assigned in C's lease, it was competent to C to exercise that 
power, both because the arrangement entered into by B, for securing 
the recovery of his rent, was legally preserved to C as representative of 
the lessor, and because B had, in writing, recognised that power as 
being vested in C. 

And, third, that the forfeiture clause was a substantial condition of 
B's tenaney, fit to be enforced on the occurrence of the stipulated 
default 174 

4. Review rejected. 

Held, that the ikrar now alleged not to have been proved had not 
been disputed on the first appeal, and could not be so on review. 

Held, also, from the facts of the case, especially as the same 
conditions of ouster existed in plaintiff's (mokurureedar's) lease from 
the zemindar and in the defendant's kuboolyut to the zemindar made 
over by the latter to the plaintiff, and as the zemindar had not reserved 
the power of ouster, that the plaintiff received the same power of ouster 
defined in the kuboolyut, which the zemindar had . . 1391 

5. Suit to set aside certain leases set up by defendant, appellant, as 
having been executed by plaintiffs. The zillah judge has held the 
leases not to be genuine; and in appeal that judgment is upon the 
evidence affirmed . . 278 

6. A farming' lease for a definite period constitutes a personal contract 
between the lessor and the lessee, by the terms of which they must be 
bound. Consequently, where the tenant was not empowered by the 
terms of the lease to sell or transfer, held, that the lessor was not bound 
to recognise a sale which the tenant had effected. There is no analogy 
between this case and that of hereditary tenures, which are salable by law 514 

7. Held, that when, under the terms of the lease, the tenant was 
bound to quit when required by the zemindar, a further nrovision in the 
lease, that the tenant should be allowed to take away his house or receive 
its value assessed by a punchayet, a provision which appellant asserted 
had not bean complied with, was no reason for non-compliance with the 
notice to quit . . 701 

8. When the pottah provided that the ryot was not to alienate his 
tenure without consent of the zemindar previously obtained, it was held 
that such provision was not a mere form, and tnat the zemindar was 
right in refusing to recognise the sale made without his consent . . 705 

9. There was no analogy between the oases cited and this. Lower 
court's order upheld, decreeing that petitioner, having received the 
money, for which he executed a znr-i-peshgee lease, but would not give 
effect thereto, must repay the sum with interest 750 

10. Held by the whole Court, that, when a contract is entered into 
by two inferior holders, in the absence of express agreement on the point, 
the inferior of the two is not entitled to claim from his superior a 
modification of the contract, on the ground that the last has obtained 
certain advantages from the zemindar. Both must he bound by the 
terms of the contract into which they have entered, and by that alone. 
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Held also by the majority, that, under the terras of the 7th clause of 
the kuboolyut executed by the sub-lessee of the Government grantee, he 
is not entitled to a diminution of his rent corresponding with^the dimi- 
nution of revenue, which the Government grantee has to pay under the 
rules of 1853. 

The appeal of the defendants, special appellants, is decreed, and that 
of the plaintiff dismissed, with costs 736 

11. Held, on the special appeal of Government and the plaintiff 
below, that the title of the defendant, based solely on the pottahs of the 
farmers whose leases have expired, cannot stand ; that the land in suit 
being of recent formation, no right arising from length of occupancy 
can be asserted ; and that the rights of ryots acquired from the farmers 
cease on the expiry of the farm of the grantor, and the tenants are liable 
to eviction by the successor of the grantor. 

Held, also, that the ticket of the collector, granted to the defendant, 
is simply a recognition of the ryots' occupancy previous to settlement, 
and gives no rignt to the party receiving it to occupy after the settle- 
ment, should the settling party determine otherwise, and should, as in 
the present instance, there be no recognition of the defendant's rights at 
the time of settlement ; that consequently defendant is a mere tenant at 
will as to the lands covered by the ticket, and liable to be evicted. 

Held, that, as defendant is as to the whole land decreed to him by 
the judge a mere tenant at will, he can have no right to any land which 
has acoreted to such a precarious holding. 

The special appeals of the Government and plaintiff below decreed, 
with costs, and the appeal of defendant, special appellant, dismissed, 
with costs . . 1044 

12. In a suit to set aside a lease, held, on the evidence and probabi- 
lities of the ease, that the lease pleaded by defendants was not executed 
by plaintiff, and that he was entitled to have it set aside and to a decree 

for the possession he claimed . . 1063 

13. Where the defendant had executed a kuboolyut binding himself 
to pav rent from the beginning of 1256, it was no ground fo» throwing 
out the plaintiff's claim, that the crops had been harvested before the 
kuboolyut was executed. 

Where there was a clause in the lease, authorising the appellant to 
appoint a sezawul in the event of failure to pay the rent, sucn appoint- 
ment did not release the farmer from his liability for any difference 
between the collection and the rent which he stipulated to pay 1141 

14. Held, in a case in which defendant talookdars had originally 
conditioned to furnish, the zemindar with certain papers respecting rent 
and area of the lauds held by them, the plaintifls, sub-farmers, as 
representing the zemindar, could not sue for such papers on the 
agreement of the talookdars with the zemindar, subsequent to the 
expiry of their sub-lease, — the above conditions having then ceased 

to have effect . . 1233 

15. A putneedar, on taking a putnee, executed a separate engagement 
(ikrar) to the zemindars not to increase the rents of certain ryots. He 
subsequently let his putnee in farm. The farmer sued to raise the rents 
of the ryots, and the ikrar or engagement not to enhance, being on 
insufficient stamp, was not looked at, and the farmer obtained a decree 
against the ryots for the enhanced rate of rent. 
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A suit was subsequently brought by the zemindars, after getting the 
ikrar properly stamped, against the putneedar and his lessor, for the 
enforcement of the terms of the agreement or ikrar, but the suit was 
dismissed by the lower courts, the claim being considered identical with 
that in the previous suit. 

Held, on special appeal, that the zemindars were entitled to have 
their suit inquired into, as they were no party to the previous suit, and 
the ikrar given by the putneedar now duly stamped was equally binding 
on his representative, tne lessee, as far as regarded the ryots of the 
plaintiff s estate. 

Case remanded for investigation on the merits . . 1308 

16. Permission to cultivate waste and jungle land in a pottah, held 

not to bring it within the term of " junglebooree pottah" . . 1531 

17. Where a party obtained a lease on certain conditions for 30 
years, which lease was superseded, in order to suit their convenience, by 
another lease for three years with different conditions, and formally 
relinquished the second lease, it was held that he could not fall back on 
any of the conditions of the original lease or found any rights upon 

that instrument . . 1534 

18. On an appeal to the effect that, failing the production of a 
mokururee pottah, a suit for possession and mesne profits could not 
be brought on the production of an umuldustuk in proof of possession, 
and of payments ox rents by tiocadars to plaintiff under it — 

Held, that the proof of the umuldustuk terming plaintiff mokuru- 
reedar, and of possession and of payments of rents by tiocadars to plaintiff 
under it, evidenced an executed and not merely an executory contract, 
and thus plaintiff's suit could lie as brought. 

Held also, that possession under an umuldustuk mentioning a tenure 
as a mokururee one, and the payment of rents for years under it, are, 
without a formal lease and kuboolyut, sufficient to prove a mokururee 
tenure in this case. 

Held farther, that the above proof and that of the payment of a 
premium for the tenure show a contract for a mokururee acted on by 
both parties. 

But in the absence of the mokururee pottah, and under the 
precedents of this Court, ruling that the words "from generation to # 
generation" must be used to make the tenure hereditary, it must be 
considered a life grant . . 1572 

19. A lease granted by one of a body of joint sharers not empowered 
to act for his fellow sharers, and without their concurrence, held not to 
be a valid instrument. 

A guardian appointed by the civil court has, by Section 5, Regulation 
XVIL of 1805, the same powers in the management of the estate of 
the minor as the proprietors themselves. A lease from him in con- 
currence with the other sharer was, therefore, held valid. 

A lease from year to year without mention of any fixed terai is a 
yearly lease terminable at the option of either party. 

Special words must be used to convey an estate at a fixed rent, either 
for life or in perpetuity. 

Where the defendants claim merely as tenants and all the parties affected 
by the plaintiff's averments of title are before the court and acquiesce, 
it is not open to the defendants to question plaintiff's title to sue. 
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Defendant, having held over on an originally good title, must be 
regarded as tenants on sufferance, and cannot be looked on as trespassers 
under the lease which proved invalid, as they held under decisions 
of the courts . . 1576 

20. When the date from which rent was to be paid was not mentioned 
in the lease, it was held that plaintiff, who pleaded a verbal promise on 
the part of the defendants, was, under the circumstances, not entitled 
to recover rent for a period previous to the date of the lease. 

Held also, that when the lessee had previous possession, and it was 
unnecessary for the lessor to take any steps to put him in possession, 
the lessee, in the absence of any stipulated period in the lease from 
which rent was to be paid, was liable for rent from the date of the 
lease, and not from the commencement of the following year . . 1593 

21 . Leases created in favor of parties after the lessor had voluntarily 
relinquished possession of his property in favor of his wife, set aside, 
as conveying no title, although the relinquishment of the property by 
the lessor had been declared inoperative against his creditors, this 
declaration being held only to effect those who were defrauded by the 
transfer " .. 1650 

LIABILITY. 

Order of lower court reversed, on the evidence on record in respect 
of liability of a foujdaree pleader for loss of bank notes, sent by a 
prisoner on trial through his hands, and delivered to the party, who 
stood security for prisoner's presence, to be deposited in court . . 804 

LIFE INTEREST. 

See Joint Property. 

LIMITATION. 

1. The lower court's order in dismissal of the suit, as barred by 
limitation, reversed ; for as regarded portion of the property, the cause 
of action had arisen to plaintiffs within twelve years of institution 
of suit, and regarding the remaining portion, the law of limitation was 

to be applied or not, according to the state of facts found . . 2$ 

2. Suit brought by A to recover, under the will of his father B, a 
village purchased witi funds of B, in the name of a younger brother C, 
and which .C, through a foreclosed mortgage, had sold. 

The purchase of the village from the funds of the father B is accepted 
as established ,* hence is assumed the presumption that the purchase 
was originally made for the father's benefit as real purchaser, and that 
the onus of rebutting this presumption was cast on defendant. 

It is held to have been proved by defendant that, reckoning from 
plaintiff's majority, for more than twelve years plaintiff did not -enjoy 
any possessory interest in the village, and, assuming that the original 
purchase created a presumptive or resulting trust in favor of the father 
B, it is also held that limitation runs against B, or his representative 
A, and in favor of the adverse right enjoyed for more than twelve years 
by C and his vendee. 

Held, also, that the nature of this case (that is, the possession and 
ostensible title of B) so substantially differed from an earlier action 
between the two brothers, in which, after an award made under Act IV. 
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of 1840, plaintiff sued to recover as heir to his father, that plaintiff 
was not competent to take twelve years from the date of the decision 
in the first suit, within which to bring this suit. 

Held, also, (in a separate appeal preferred by defendant,) upon the 
same ground, that plaintiff's failure to include this village in his first 
suit does not warrant the dismissal of this suit 158 

Held by the Court, adhering to its previous judgment, that as long 
as the relation of trustee and cestui que trust is acknowledged to exist 
between parties, and the trust is oontinued, lapse of time can constitute 
no bar to an account or other proper relief for the cestui que trust, but 
where the relation is no longer admitted to exist, or time and long 
acquiescence have obscured the nature and character of the trust,, or the 
acts of the parties or other circumstances give rise to presumptions 
unfavourable to its continuance, in all such cases the Court will refuse 
relief on the ground of lapse of time and its inability to do complete 
justice. This doctrine applies to express trusts and a fortiori to cases of 
implied or constructive trust. 

Held, that in the present case, which is one of constructive trust, as 
no recognition of plaintiff's right either by word or act occurred during 
20 years subsequent to plaintiff's reaching his majority, and as during 
the whole of that period, defendant, the party in possession, acted as 
absolute owner of it, and held bona fide possession adverse to the plaintiff, 
plaintiff's suit is barred by the statute of limitations. 

Application rejected, with oosts . . 1441 

3. Appeal dismissed, plaintiffs failing to prove possession of the 
chur witnin term of limitation 171 

4. In a suit for possession of alluvion, 'in which boundaries were 
disputed, part of the ground was by local inquiry identified with former 
revenue measurements, and variously proved to nave been all along in 
defendant's possession. To it the statute of limitations applied ; and to 
accretions upon it, therefore, plaintiff could have no claim . . 297 

5. Suit brought to set aside two zur-i-peshgee leases in so far as 
they covered plaintiff's share of certain property, the ground of action 
being the incompetency of the lessor, plaintiff's elder brother, to make 
the leases during plaintiff's minority. 

Held, that as more than twelve years had elapsed from the date of 
plaintiff's majority before the suit was brought, and plaintiff in the 
plaint admitted his knowledge of the leases and of his brother's acts 
from the time of his majority, the action is barred by lapse of time . . 304 

6. Where suit was laid to oancel a deed of sale as a deed never 
executed, but it was proved that it existed in 1839, and was known to 
plaintiffs' predecessors as an adverse title against them held by the 
purchaser, and urged by him then in a court of law, the lower court 
rightly applied the statute of limitations to their claim. Appeal 
dismissed; petitioners also were held liable for defendants' costs 313 

Acts on the part of a purchaser of real property having been held 
to prove his possession for a period of 12 years and upwards, limitation 
ruled to bar the action, and review applied for rejected on that 
ground . . 1518 

7. Suit to set aside sale of an under- tenure made in execution of a 
summary decree, which, in a regular suit subsequently instituted, had 
been annulled ; also to quash a second summary suit and second sale. 
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Held, that though this suit was not instituted till more than one year 
had elapsed from date of second summary decree, plaintiff's action was 
not barred, as plaintiff was not personally liable as a defaulter in the 
second summary suit, and as plaintiff had specially pleaded and the 
principal sudder ameen found that the zemindar himself held the under- 
tenure in the name of his naib, and brought a collusive suit against the 
nominal tenant. 

Held also that, with respect to the second sale in execution, 
a suit to set it aside is not restricted to one year from the date of 
the sale . . 328 

8. A Tillage, belonging originally to one of plaintiffs' ancestors, had 
been granted by him as roonumaiee to a relative who, in 1839, sold it to 
defendants. In 1842 another ancestor sued to establish the invalidity 
of the grant, but his suit was dismissed. In that suit he admitted 
defendants to be in possession of the entire area of the village. In 1843, 
defendants having sued for separation of the village from plaintiffs' 
talook and determination of their share of the assessment of the talook, 
the principal sudder ameen assumed on oral evidence that the area of 
the village contained 250 beegahs, and fixed the assessment accordingly. 
In 1847 the survey officers ascertained the area to be 380 beegahs. 
Plaintiff now sues for the difference — 130 beegahs, alleging that it had 
been decided the village only comprised 250 beegahs, that the 
defendants had dispossessed him of 130 beegahs in 1252, and that, as 
owner of the parent talook, he was entitled to ail land in excess of the 
250 beegahs. The principal sudder ameen held the suit barred by 
limitation. Plaintiff then appealed, on the ground that the principal 
sudder ameen, by confining nim to the single issue of limitation, had 
prevented him from adducing proof of dispossession. Held, that the issue 
obviously required proof from him of possession within twelve years, and 
that the prinoipal sudder ameen' s erroneous estimate of the issue in 
1843 was immaterial. Plaintiff's case dismissed on his failure to prove 
either that the grant was limited to 250 beegahs, or that he had been in 
possession within the period of limitation . . 404 

9. Two suits were brought before the Court in appeal, in one 
of which special appellant was defendant, and in the other plaintiff. 

In the first case the plea of limitation is raised ; and it is admitted that 
plaintiff, a sale purchaser, brought his action for the land claimed more 
than twelve years after his purchase ; but as the land in question is 
noabad, the property of Government, and as Government had assigned 
over its right to plaintiff, this action, brought within twelve years from 
the assignment, is held to be within time. 

The second suit was nonsuited by the lower appellate court upon the 
ground of multifariousness, as being brought to correot the entries in 
measurement records and for settlement ; but, in reversal of the order 
below, the case is remanded for trial on its merits 411 

10. Plea of limitation held not to apply, as the majority of plaintiff 
must be reckoned from the end of his eighteenth year, he suing as 
zemindar in possession of one portion of an estate for recovery of another 
portion . . 442 

11. Case remanded, the limitation term properly being reckoned from 
the date of confirmation of sale, and therefore of possession, not from the 

date when the rents of right belonged to plaintiff . . 443 
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12. Principal sadder ameen's decision on point of limitation, with 
reference to facts of the case, upheld . . 574 

13. Where the question of limitation is involved in the main issue of 
the validity of the plaintiffs' title, and the merits of the case have been 
fully investigated in the lower court, it is unnecessary for the appellate 
court, in reversing the order of dismissal on the ground of limitation 
passed by the lower court, to remand the case for a decision on the 
merits . . 604 

14. Case remanded for determination of the points raised on the 
certificate. Plaintiff sued for possession of certain property, stating 
that the defendants were his trustees. Defendants pleaded that plaintiff 
had given up the property. 

The judge, on appeal, reversed the decision of the lower oourt, holding 
the suit to be barred by the statute of limitations. The judge should 
have ascertained whether plaintiff's allegation were true or not, for if 
defendant held as trustees for plaintiff, his suit is not barred . . 675 

15. Held that the words "violence and force," made use of in 
Section 3, Regulation II. of 1805, apply only to cases when parties, 
making use of violence and force, do so without having any legal 
right whatever . . 737 

16. Plaintiff sought to institute a suit for possession after the lapse of 
twelve yean, under the provisions of Section 3, Regulation II. of 1805, 
on the plea that defendant had fraudulently obtained possession of the 
land now claimed. Held, that as defendant had been in adverse 
possession for more than twelve years, and such adverse possession was 
Known to the plaintiff's vendors and their predecessors, who had it in 
their power to bring an action for possession within time, but failed to 
do so, the present suit, under Section 3, Regulation II. of 1805, would 

not lie 815 

17. The correct reckoning showed the suit to be barred by lapse of 
time. Dismissed . . 851 

18. Held, that, when the existence of a person, or personal relation, or 
state of things is once established by proof, the law presumes that the 
person, relation, or state of tilings continues to exist as before, until 
the contrary is shown, or till a different presumption is raised from 
the nature of the subject in question. 

Held that, in the present case, in which the defendants are in 
possession of certain property as owners, and the plaintiffs are suing for 
possession of an under-tenure, of which they allege they were dis- 
possessed nearly twelve years before thev brought this action for posses- 
sion, and the statute of Limitations has been pleaded against them, the 
presumption is, that the rtatus quo has continued back until the 
plaintiffs can show that another state of things was in existence. This 
cessation of the alleged previous state of things by the act of the 
defendants is the plaintiffs^ cause of action, and plaintiffs must show that 
it occurred within twelve yean previous to the lnatrtutiom of the suit, 
which, in the present ease, they failed to do. The important rale of 
evidence, therefore, contended for by Mr. Newmareh, is inapplicable to 
the circumstances before the Court. 

Held also that, under Section 14, Regulation III. of 1793, a party 
is not entitled to a new period of twelve years from the date of an order 
of nonsuit, but, if once nonsuited, when bringing a second suit- he is 
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entitled to a deduction of, the period during .which. the previous suit 
was pending. ' . T , i 

Review rejected, with costs . . 879 

19.. Plaintiffs sue to reverse an alleged sale which took place in May 
1833 or J^yt 1240, and the present suit is instituted twenty-one years .* 
subsequently. They plead that the statute of limitations cannot be 
urged against'them eflrectuallT, 1st, m consequence of their minority ; 
and, 2hd f in consequence of their father having demised previously to t 
the sale. , ^ . 

Hefcf, that the plaintiffs being Hindoos, and suing not as proprie- 
tors of an estate, reached their majority at the end. of their fifteenth » 
year, and that, in order to make the necessary calculation in order to* . t 
bring them within time, it is necessary that tney prove distinctly the . 
dates of their several births. As, moreover,, the o}ates of their fathers' 
deaths-are contest, and as, if fhey occurred after the sale, the interval . r 
between the sale and their deaths will count against the plaintiffs, it is 
necessftty~for the plaintiffs to prove the particular time at which they died 
befortftte Me. , 

HeHI that, from the evidence on the record, neither the one point nor 
the other' is satisfactorily proved, and, consequently, plaintiffs are out . OJ , 
of cotfrt tinder the Btatute or limitations. 
" - Appeal of defendant decreed, with costs. Plaintiffs' appeal dismiss- 
ed, wTO cos%s . , . 8$5 

20/ Under the circumstances, plaintiffs minority could not be pleaded 
so as Ho bring his case within limitation, which might have expired, it < 
seemed probable, "before his father's death ... 9?,7 

21.* The suit being within time from the date of confirmation of 
settlement, limitation law was no bar . , 962 

22/ Held, in conformity with construction No. 1342, and a decision , 
of this Court, of the 7th December 1858, that when a party is under legal 
obligation to mbve a court within a given period, he may be allowed - f . 

y beyond the period, supposing the 



dent, relative to the non-applicability 
j for re-adjustment of rents of chur 
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state, which had been paid from 17dl 
1 on several occasions been obtained,- , ,?tq 
1835, in consequence of the resunip- ,-..<, 
s grant which contained the assess- . j 
irch 1838 plaintiff petitioned, and, » .m 
ollector in 1840, which was nnafly, t 
9th April 1844. On the 8th April . -.* 
eld, that the suit was barred by the < . 
application to the collector, not being 
^, would not .bar limitation, 
no recurring cause of action, when 
formally denied > ,. 1068 

is incorrectly applied to. t&a case 

revenue purchaser's estate, when i 
sther the tenure .was prior -or net, 

. , ......; .1171 
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2ti. Suit for reoovery of possession dismissed under the statute of 
limitations, the lower oourts holding that the time would count from 
the date of the decree for rent passed by the moonsiff on the 27th 
Deoember 1841, while plaintiff contended that he was not put out of 
Btosesaion till 1843, when the decree was executed. Suit remanded, to 
determine the time at which plaintiff's possession was disturbed, for if, 
notwithstanding the decree for rents, it continued undisturbed till 1843, 
the plaintiff's suit would be in time . . 1198 

27. Held, that when an act of sale is the plaintiff's cause of action, 
the day of sale must be included in the calculation of the period of 
twelve years' limitation ; and that conjectures, as to the real date of 
the filing of the plaint* contradicted by the record, are insufficient to 
extend the time . . 1238 

28. Application for renew rejected* as the petitioners, as a party to 
a judicial award passed by the superintendent of surrey, had failed 
to institute a suit to set it aside within three years from the promul- 
gation of Act XIII. of 1848, and in consequence their remedy was held 
to be altogether lost, and the successful termination of a suit by another 
party to the award of the superintendent of surrey for the same 
property, could not give the petitioners any right to sue such party 

for the possession of that property . . 1264 

29. Defendant's husband purchased 14 beegahs of lakhiraj land 
at a sale to realise certain monies due to Government. Subsequently, a 
ryot of the zemindars sued petitioner's husband for possession of the 
land as a portion of his under- tenure, and he made his zemindar* 
defendants in the case. The court of, first instance gave the ryot a 
decree* The lakhiraidar then appealed, and the ryot, whilst the case 
was in appeal, withdrew it. The zemindars have now sued the 
lakhirajdar and the ryot for possession of the land, aUegim* as their 
cause of action the ooUusive withdrawal of the suit between tneir ryot 

- and the lakhiraidar. 

The court of first instance dismissed plaintiffs' claim, being of 
opinion that, from the date on which plaintiffs' possession was first 
disturbed through the eviction of their tenant and setting up by the 
lakhirajdar of an adverse possession, more than twelve years had elapsed. 

The- principal sadder ameen held that plaintiffs' cause of action only 
arose on the collusive withdrawal of the suit in which their ryot was 
plaintiff, and as from this date twelve years had not elapsed, the 
principal sudder ameen remitted the case for inquiry on the merits. 

Held, that, under the circumstances of this case, the cause of action 
to the plaintiffs as against the lakhirajdar arose on the date on which 
the laknirajdar, according to plaintiff*? own statement, took up a pos- 
session adverse to them, that, consequently, if no sufficient cause for 
the delay be shown, plaintiffs are out of court under the statute of 
limitations. 

Held, also, that the facts of this ease, even admitting for argument's 
sake that the withdrawal of the suit by the ryot was collusive, and 
giving every weight to the precedent afforded by the case of Enayet 
Hossein versui Alee Buksh and Mahomed Rata, before the Privy Coun- 
cil, disclose no sufficient cause precluding them from obtaining redress 
within twelve years from the date on which their cause of action arose 
against the defendant lakhirajdar. 
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Special appeal dismissed, with costs . . 1322' 

30. Xlaim:fet recover possession of land Usurped under color of a 
foreclosed inoptgagft dismissed as- basted by law of limitation, the only 
evidence e£ pesse^sioB within, twelve years being some decrees in suits 

to reali*££en$s,an4 jnstafy distraints nn<Ur kubooivuts . . 1880 

31. l|?)^ Ivbkwojb waa not pleaded in the first court, it was held 
that the nr^^pa)nfln44er ameen'e order, dismissing part of the claim on 
the ground of limitation, was incorrect. His order was accordingly 
reverse^ftn^that rf the first court approved . . 1502 

32. JWfty en, a special appeal admitted to try whether the period 
during {W^ii<&a y&$J was i» jail under a sentence of 14 years' imprison- 
ment for w».,aftay, waa to be deducted in calculating the period allowed 
by law for suing, that the disability was one created by the party 
imprisose&iend tbsfc aoeh imprisonment is not a satisfactory reason for 
not proeej&ngt. with a. /suitr *» i* required to be shown by Section 14, 

nt did not create any legal impedi- 
gh means of law agents . . 16OT 

f anoe during a time when litigation 
yarding the same cause of action . . 1610 
j belonging to a minor nephew, and 
nephew to ratify the sale within two 
tjority, or would rive an equivalent 
iself , it was held that, as the nephew 
and obtained a decree setting aside 
by the vendee to enforoe the condi- 
should have been brought within 
» two months subsequent to the date 
ity, and not from the date of the 
nephew's decree* setting aside the sale. The suit was accordingly held 
to be barrel ( ^y the law of limitation . . 1618 

M^HOMEDAN LAW. 

Endomwkkt. 

When a party sought to recover possession of wuqf property, and 
to be allowed to exercise the office of mootuwullee jointly witi the 
defendant; held, that, as the plaintiff had been proved by a judicial 
decision of a civil court to have misappropriated part of the wuqf 
property, he could not look to the court to assist him, as he did not oome 
into oourt with clean hands . . 285 

Inheritance. 

fondants to set aside a deed of gift, alleged 

her, pleading that it was a forgery, and 

rithout her knowledge and consent, though 

)d Jaffer Khan answers that the deed of gift 
> given for good consideration. The other 

The lower oourt dismissed plaintiff's claim, being of opinion that the 
deed of gift was concocted by the non-appearing defendants, but with 
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the knowledge and consent of plaintiff; with a view of defrauding third 
parties, ■ i •••*» ■*- • •.-- •* *.« 



property sued fb* decreed to iter iHthiWaaMaft^e^^teitt^rio^WJtfei^q J«" 
date on which she may obtain possession, and with costs ! - ' (> -i H nortiiirgsjl 

. . .... •' ' ' "♦ u ' '-'*•' v ? ,; ' Ji-'it ,-io/itiuYbfoH 



x ' 1. The retirements of the law of pre-emption Were not ftlfirieft 9 *^' 1 Jd '" 
respondent. Lower court's order reversed ,, t , 7 '.(TjjfOK^It 

2. The Mahomedan law of ahufla requires that a claim of pre-emption * 
shall be preferred without delay. The judge, looking to this, . AtMwWo\>rt^ 
out a suit for pre-emption, which had been instituted eight years after 

the cause «f action arose. - '{Meq £ neri r 

Held,'diat the limit allowed #*r institution of a suit by tlie>aeguliltt»fitffi ^ » 
cannot be restricted by the opetation <rf the Mahonttida* IsVs^t «Ud^t^«^' '»- ' 
judge's ifrder accordingly reversed -' ^ ' ^<n £ \v . "-">*4W4t 

3. Case remanded to the court of first instatnee, : as tlte'tadgeV/ »] ■< 
alteration of the arbitrator's award did in effect canoeVit l "' ^ iii-'vr 4™ ^ 7^ 



truu ui m« ri^uy ui ^rv-viupuuu 
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MASTER^ SBft^ANT,,, ,,„...♦.♦ : 

Judgment having been given ii th* ' etafrfc below agaittst special 
appellant for damage done on account of crops forcibly earned away 
by his sertdntyjft 18 fceltf in flpeciaT appeal that, as the plundered crop 
was not dbriitoredtb special appellant, and the acts of the servants were 
not done in* the ordinary course of t&eir employment, nor with their 
master's assent, nor under his direction or subsequent ratification, the 
special appellant was not liable to plaintiffs 199 

MESNE PROFITS. 

See Wasilat. 

MINISTERIAL OFFICER. 

1. Petition rejected, and Court sees no reason to interfere with 

the matter to which it refers . . 1224 

2. Held, that full legal proof is not requisite for the suspension of a 
native ministerial officer, but that in this case, there being no ground 
even for strong suspicion, the judge's order of suspension must be 
reversed . . 1226 

MISNOMER. 

See Actions, Parties to, No. 1. 
MOOKURUREE. 

See Lease. 
MORTGAGE. 

1. Held, that, in an usufructuary conditional sale, that is, a condi- 
tional sale with possession and enjoyment of the rent and profits granted 
to the mortgagee, it is incumbent on the mortgagor, after notice of 
foreclosure, if he desire to preserve his equity of redemption, to pay 
any sum claimed by the mortgagee as still due within the year of grace. 
If he fail to do so, he acts at his own risk, and if, eventually, after a 
suit brought by him to redeem, one pice is found to have been due at the 
expiry of the year of grace, his right to redeem must be declared to 
have lapsed. 

Held also, that in a mortgage of this nature, on a suit for redemption 
by the mortgagor, when the mortgagee has filed his accounts of 
collections, with a view of ascertaining whether any equity be 
outstanding in the mortgage, or not, the account must be made up to 
the date of the expiry of the year of grace, and not to any subsequent 
period. . . 127 

2. Case remanded, as the lower courts have disposed of the suits on 
an erroneous prinoiple. The proper course to be taken in deciding the 
cases pointed out. 

A seeks to obtain possession of four villages, conditionally sold to 
him by four separate parties, B, C, D, and E, after due notice of 
foreclosure. B had previously pledged his rights in one village to R, as 
security for a loan. R sued and got an ex-parte decree, under which, 
in execution, he sold the rights of B, and purchased them himself, and 
instituted a suit for possession, making A, as well as B, parties to the 
unit. The two suits Were disposed of together, and the lower courts 
held that, as R had obtained a decree against B, his right could not be 
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Suestioned, though A pleaded that the decree was collusive. They 
lerefore gave possession to R, and dismissed the claim, of A, on the 
ground that his mortgage was collusive. 

Held, that, as the conditional sale pleaded by A was last in date, the 
lower courts should have first inquired into its bona Jides, irrespective' 
of the decree pleaded by R. Should it be found to be invalid, the 
whole claim ot A would be rejected. If proved to be valid, A might 
then question the validity of the ex-parte decree held by R; and 
if that should prove to be a transaction in good faith, A should be put in 
possession of the property pledged by the other mortgagors J ' .'. ' 132 

3. Plaintiff sought to obtain possession under a deed of conditional' 
sale from Rajah Gungaishchunder, a" 

Defendants, appellants, are in possession 
that the property having been mortge 
payment of the principal sum lent 1 
incompetent to mortgage the property t 
their claim was liquidated ; and that hi 
interest due on their debts, they had t 
and purchased it. They further pleade 
the rajah to deprive them of possession 

Held, that, as the mortgage bond referred to by the defendants was * 
security for the payment only of the prinoipal of their debt, which was 
liquidated before the expiry of the year of grace, and the property was 
sold by them in execution of their decree for interest, not in virtue of • 
their mortgage, but as simple decree-holders, they purchased the , 
property with all liens on it created by the judgment debtor. Held 
further, that where execution of a deed is admitted and a plea of 
collusion to set it aside is urged, it is necessary to prove such collusion. 
Appeal dismissed . . 144 

4. Where. the mortgagee had filed accounts for seventeen years, and 
endeavored to account for the absence of certain intermediate accounts, 
it was held that the judge, instead of dismissing the suit, because 
these accounts were not filed, Bhould have accepted those that had been 
brought forward if found worthy of credit ; and if the mortgagee were 
unable to account satisfactorily for the missing accounts, he should have 
accepted the defendants 1 estimate of profits for three years, and have 
thus determined whether the loan and interest had been liquidated from 

the usufruct . . 270 

5. Plaintiff lent to the defendants a certain quantity of grain, 
defendants covenanting that plaintiff should retain possession of certain 
lands belonging to them and repay himself from the crops. Plaintiff 
obtained possession and was subsequently dispossessed by defendants. 
He then sued for the equivalent of the grain in money. The court 
nonsuited him. He now sues for possession, in order that he may repay 
himself from the produce of the lands, according to the terms of the 
contract. The lower court gave plaintiff a decree. The judge, on the 
appeal of two defendants, nonsuited the plaintiff, as plaintiff was not 
at liberty to disregard the procedure laid down by the Regulation XVII. 
of 1806 with reference to mortgages. 

Held, on special appeal, that the judge's order was incorrect ;' that the 
transaction was in the nature of an usufructuary mortgage ; and the law 
of 1806, applicable to conditional sales, was entirely beside the question. 
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Cases remitted for re-investigation on the merits . . 322 

6. tJndertfbrmer preeedents, the tower court wis not competent to 
interfere stunm'anly m a suit for possession of land held by a mortgagee 
under sinlpto usufructuary mortgage 992 

7. &6&t to recover refund of surplus oelleetkmB from an estate, Hie 
usufructuary mortgage of which had been given to the defendants till - - 
the loai Wife 1 '^teresti was,pai£ off. As the aeoounfts filed by the ' 
plaintii&'to^tfce evidence of the attestog mrtwaree were held by the 
Court tflbeitmTtfotChy of eremt, aikJtheajMeen^8inveiitigation,unsup^HM "'l 
by other* eSrtcfenee, whe considered insufficient to support the ptaiintanV • -i 
allegation^ iit was held, that the data on which the principal sudder 
ameen had made the acosunt, being the most favorable to the plaintiffs, '■ 

but byi ittueh a balance was still shown to be due by them to the " :h 
defendants, were the best available, and that the decision of the lower 
court dismissing the^suit was, under the circumstances, correct. Appeal 



8. !m'tio*tgagee* were entitled to retain the two villages, or their 
entire se^tttfty-, tuTftill repayment of their advance .. 82£ 

9. Beyer court was correct in 7 -treating the anor-i-pesmgee by the 
malik of^fe'TiofaLana «yma lands to defendants, which were assigned ' - 
as security rWthe loan, as a mortage between the parties, and in the 
mannerW f reekodS% the accounts on the basis of plaintiff's ikrarto the 
mortgagees. The kutkeenadars, being, merely lessees of the mortgagees, 

were no4>artft& ttf tffe mortgage* and not liable . . $fc7 

10. Where- 'A; borrowing money from B, executed a bend not to ' 
alienate fffertaiji property, and at the same time gave C a farming tease 

of part rfitj and t^ansierred a part by kut-kubalah to D, and it was : -" 
proved w ihe la^ds so transferred were covered by the bonds, and •'- 
B held decrees of court against A, judgment of lower court upheld, 
holding D's purchase from A subject to its burdens, and liable for Fs 
claim * 100* v 

11. When the terms of a " bhurnanamah," under which defendants 
had made over certain villages to the plaintiffs, mortgagees, as security 
for the interest on a loan, contained provisions enabling the mortgagees, 

on, the occurrence of certain circumstances, to bring an action to recover \ 

the" principal of their debt, it was held that these conditions in the 
" bhurnanamah" did not alter its character, or reader the transaction! . .• 
between the parties other than an usufructuary mortgage, and that the , 
mortgagees, whether they sued to recover the principal of their debt, or 
were sued by the mortgagors for possession, were bound, as in other", . \ )\f, 
oases of usuftxictuary mortgage, to produce their account* to enable the, 
court ty'ttelfcrininV whether the principal of the debt, with interest, had 

ds of the estate .. itfl&\ 

of the rights and interests of a 
rtgage, illegally dispossess the f \ 
t of the mortgage, and thus give 
e remainder of die sum borrowed 
al act, have deprived themselves 
d have had of calling for the 
aving them verified by nim, and 
v can. Had they allowed the, . 
a sued for possession of the pro- 1 u 
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perty wkioli they bad purchased, en the ground thai t^ia sum- berroived 
had been pcrid off from the rents of the estate, they would qtartyhava ,* , ,1 
been entitled, under Section 2, Regulation X v, of ^793, teoaJLoft plain* / 
tiff as the mortgagee to fil»<th* aeoounts, sn4 to verify them on, a^emp 
declaration. * 

Held, that, in an action brought for a sum due, for which a particular 
- property has been pledged, it ia oompetemt to the plaintiff to follow that 
property into whoaoever's hands it may have passed, it having always 
passed subject to plaintiff's lien ; but it is not competent to the Court, 
on any principle, to give the plaintiff a pergonal decree against pur- 
chasers of the mortgagor's rights in the estate, on the ground that they 
are in po ssessio n ox it. The estate, and the estate alone, is the security 
for the debt. 

Held, also, that the fact of the defendant pleading the general issue, 
does not absolve the courts from passing a decree in plaintiff's favor 
conformably with law and legal principles ; and if the courts have passed 
a decree not in consonance with the one or other, or both, it is quite 
competent to the defendant pleading the general issue to come up in 
special appeal against the decree of the lower court on the particular 
point on wnioh such decree is contrary either to law or legal principles, 
and this notwithstanding that the particular objection was not taken in 
the original pleadings . . 1181 

13. Held, that where the relation of mortgagor and mortgagee is 
admitted to exist, the mortgagee cannot plead the statute of limitations ; 
nor, when be denies that the party suing him to redeem the property 
mortgaged is the mortgagor, can he plead the statute on his own behalf, 
but, as trustee for the real mortgagor, he may claim that he may be 
made a party to the suit, in order that he may plead it himself: and the 
mortgagee is not bound to account to any person alleging himself to be 
mortgagor, until this last, having made the person, who is alleged by 
the mortgagee to be the real mortgagor, ana sets up an adverse title to 

his own, a party to the suit, establishes his title as mortgagor . . 1273 

14. Second mortgagee not having cleared the first mortgage on the 
property, and the property having been sold in satisfaction thereof, 
second mortgagee held to possess no lien on the property sold . . 1567 

See Hindoo Law, Joint Family, No. 3. 

„ Revenue, 

MOBTGAGE, FOKECLOSUBE OF. 

1. The mortgagor failing to prove local custom of redeeming mortgage 
by paying the principal debt, and interest from the date of notice of 
foreclosure only, ana suoh custom being not the law, his claim to a title 

to redemption could not be sustained . . 284 

2. Held, that, as a general rule, a party suing for foreclosure and 
possession, is bound to give an account of his receipts, and to prove 
them, before he can get a declaration of his right to possession as under 
a sale become absolute. "But as the objection was not taken below, nor 
the averment there made of the plaintiff's having repaid himself from 

the profits, the objection was over-ruled . . 490 

3. The notioe of foreclosure of mortgaged property situate in 
different jurisdictions was correctly issued ... 84ft 
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4. flM*£41K-tl» i 4Mtt**frrf*^at »si%jrt& ft***** torn tttf - 
ttortgaf* JiwW,cF the **m$ %c*k in -fcfc# i* ttds 'fcfcttltry, or Ife* ' • 
tnc4ify «Mit s*4s tfr Mag-lfee* m corifc^mrty *fth *tte English law •- ^ ' 
on the <*** mjM ifliL-> Tb^^^l^^q^ tfc^-piyme^t of any parfc Of ••'"' > 
the sum due within the period of grace opens the foreclosure under* •" - j 
•igliah i«w, still, sethst is not the law in this Oountry, the Owxr% - ,( 
adheres to its previous ruling, that the existence of the smaftest -mm > a • 
as still -due.afc the, eurirj of thei>wod,of .^grace, deprives the .mort- , A 

Hekualsy^DMlSuB ^ilA oanrio* rio^, fot the first time, allow the *. :< _ 
awiniA^nWtjrthi mttrtglagee to be questioned. They were accepted ..^ 
ffy The lower courts, and, on special appeal, attempts were made to get' 
n& of them, not by questioning their correctness, but by the oeftteW "* ' 

> to the date «f,t*ltlA^J' 
gagor,and. 2nd, that r . 
EMfoal sale,, had,; by 
simple usufructuary 
whicn time was an 
i in which time was ' , 



mortgage, the period . 
expiry of the year of . 
me payable ... * i * i * 



JjgtTCE. / V 

A 8urr"«4t-d^e1d*d te*pdtie, after ttbtioe of suit and other process" 1 l; 
re^ret%f^#hi*beefi serred at the defendant^ family* residence. /*-' 
Mendant appeals, on the ground that, as she lias been for some time '• * " J 
a resideWuCJal&t&ta, such service was not a proper service. When* *' 
the cas**Wtif*u£ for hearing oe^nsel for appellants attempted to show , "' r ' 
that no*fcbc#tfwhaH>eveT hfad been issued* but as the appellant fcad : 7£ 4 
admittef lliue^of ffrocess at the family mansion, and was unable"' to >mSfIin * 
show tUyf she flo Stager resided there, the appeal was rejected ' ^ !:; 110 ?44 

Alt AssVjK *»&* . ...r i.i - r .- • . ■•<- .).JJ part *<S 

L-, ' ..•"■ ,.'..• 'i *.. 1*770 e;ti to 



- „ vm. ofiso^. 1 



rafiJUpX; ...m :, -,, s . . •• , • -.;., , .;.,U -J 

1. arid, Ibetfit is oesfi patent .tea jndge,. if he thinks ^hat tbe ^ wmi 
sVtdenee of any person on the record before him is tainted wrtfl »s enag* 
peijuiT/sr^ietlmdtfMiasa^ actually .been Tec<»dfed belbt* •-> 

himself JorooJ^ioiBunrtisn 4he /witness la^. order, hife^ ^onnm tmef«% ».*-> v 
to be trsaiiar^pei^nyyuiLd.is v*uru ^n j;-.: *-^ ■.-. ^-> :. ; ..; . :•:. -j.;*. ;^a 
Held also, that, pending a special appeal, which could only be '-4no»>w:*i* 
a point p£ilitayi%yrp wasjatois^dun-A t4>, 4nteraere or stay: the ijudgtfe'^H 
order oaiJte aiwfc psitt^ft.L j.:.>^:i^ :.„ »*i;. « u- ,»^* A k :il.. ~*as <M&J 
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of a paj^ t^ th«s|MftgiMmU oo a charge jtf .«uhe*a*to* <*lia«i»^A^ u 
and anqtOT.o&a $hawe ol^perjur^ :&m flrpffrtfefti of *t*»frl* V ^n 
appealed, against^ and that *o m # QWO *fy &ia wttbi* the 'es*Haf%NMg ■* * vN> 
of the (tart to stay that order. ■ • * • ,--a-> % 

Oriegateped accordingly v .. c : ^ .. *.4.*v KM 

PLEADBPO 1 FEWfe - * ■•■" ^ «,- >.., ; ^ t * 

An offfer by a isillah judge, recording i>ne re^%r\',an*ounr a£ „ \'* 
pleaders' lees ra a miscellaneous case, beiag objected' to aft, Skefy $6 M \j 
interfere ^itn the private arrangement made t$th ^ pleader* waA^, , 
treated f ak surplusage . , , , „^ , .„ ,. ,,vv.l*« 

See Arbitration* Ne. 2* *.'•.• - .■ cAi 

PLEADINGS,- • " -• ' ■■ ••' -" ' '• ' ■■■ **' — > 

1. ^jjtcl. that when tlie statute of limitations* 'ejfoet ^ordinary o*„ v ,, *t 

rsiaLin oar of hearing a su#, was not 4i^inc% WugH ,|o«p»«jk fcf . ^.> 
defendant in his answer, h^ must ]^e considered to fywe waived the > ^ .,• 
plea ana qpnsenfed to have the case tned on its merits* and that unde£ * ^ H 
such circumstances a plea of limitation could notbeneard qg th* t , 
amaellate court , , . , s . . , ,,, . ,., .J?£ 

Y. Held that, on a plea in bar being overruled, and the case being • a 
remanded to be decided on its merits, it is not competent -( 
merits having been entered into, and the ca&£ coining up ia 1 
tot tne party originally pleading the plea in bar, who aid not 
against the order rejecting it, to re-open that point Not having' 
appealed against the order at the time, and having alkwed the oeee 
to be decided on its merits, he must be considered to have m^ edf* '**■ 
that plea. . , % , 

Special appeal rejected, with costs .'.! 4$9 

3. A^plaiutin; claiming under * will, and aet by victa* a£ -iafcef** * 
tance, cannot be permitted to shift her ground* and ajtk a deem * 
on the ground of right by inheritance ... #Qg 

4. 4eld> that when a lease is granted benamee to a peiaen, aad 
a separate 4 e *d of assignment to him 0/ a great portion of the rant 
payable^ to the xemindar is executed at the easte lima* tfee t 
transaction, though contained on two different doawaeate% muffe 
Weonaidered as one transaction ; and that, in .any suit freight faff t 
the lemindar or his representatives against the lessee, the twZ# 
traneaotxon must be pleaded, and if, from any cause, that may jaot 
be done, the lessee has no separate action for remedving "abe 




of his own negligence, but must suffer the penalty of hi* ewi^laeAey* 
Case dismissed, and decision of lower court affirmed i'"" i ''Hk 

6. A defendant must plead all his defence ; and cannot founrf a ' '"^** 
new sufc^pett plea not urgedin defence in* jpetei«Qtia* ?abedt thai 1 
same mgftsr . - - -i;-*-: orfj a-> no? >:: . r r%* tuArcagftfr 

6. jfaa&tofc the lower oonr^abouAd invariably I mk bAikcmkMmLXw* -»a 
to the iaaawij rai s ed ia the pleadingly *k» paratt daribravfltkM^OMwi'i » : » 
not import into the case issues not naturally axiaingvca^r'K^iabevri »j > 
atatemen|s.»c{ . - t -v '.**.•*. ^ tl 

Held/rt|^.that. it ia not .competent to defendants* lastaritfat* ? • 
\mtm ttii Court, to take up a line of pleading difleeemt ftoas tkat ■ • 

L 
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adopted by them in the court below, and that if such a course ir 
attempted, the parties should at once be restricted to their original 
allegations* and the case- be -decided on those statements, and those 
alone, ^m r <» f £ 4 " 

Held, that both from evidence and. the probabilities of the case, the 
kuboolymV and 1 deed • of suretyship propounded by the plaintiffs, 
appellants, -are genuine and an thentio documents, and that the deed 
of acquittance- and release and the receipts, filed by the defendants and 
pleaded -ti^ them: in avoidance of the plaintiffs' present claim, are not 
genuine docuttfentsi l 

The decision of. tile }owar court is reversed, and plaintiffs' (appellants') 
suit decreed, with costs of both courts ... 1095 

7. In a suit for jfent, where a supplemental plaint was filed, which * 
differedJronjj the ptaint as to the quantity of land and its boundaries 
and theantountof rent. claimed, it was held that this was not the 
supply of an omission allowed by law, but an alteration of the claim, 
and, consequently* 4he- OAleT of ■ nonsuit by the lower court was 
correct f \>:-> \, ... 1380 

plains v. ';',.,;'„' ',".•''. 

Helena plaint was inadmissible where the boundaries given in the 
original tati(i amended) pkint varied ... 148 

See SutolemfetitaT Pfiiint. 

PLEADiNOs/ VARIANCE IN. 

- » - i * • . 

In a suit for pre-emption* plaintiff stated the fact on which he taped 
his acticMftoJiave occurred in 1258 B, S. Defendant pleaded that the 
sale of the property, in regard to which plaintiff's claim to pre- 
emption was maoe, occurred only in 1259. 

Plaintiff then said that 1258 had been stated by him by a clerical - 
error for, 1259, ,, 

The lower appellate court held, as a fact, that this was no clerical 
error. ( j r , < .,.,,., 

Held, j^at such a variance as to so essential a fact was more than 
a^ Refect ot plaint, and afforded so strong proof of the falsehood of 
plaintiff?* cJaim ; as justified the dismissal of the smit < , . 1648 

PRAC^^ t . ' 

See Actions ' ' " • 

P£OCM)lrtttf. ' ' " * '.".■.* 

See Actions, Pmctjce.;, • t. . : 

PROCESSES. . - 

- U. I 1 '« - t « 

In a summary suit for tfent, where ,the name of the defaulting ryot ' 
wasineorreetlygi^ervbut the, notices prescribed by law- were dnly 
served, it was held thatyin the absence of any fraud, the misnomer 
was insufficient to vitiate. *he. proceedings before the collector ... 380 

PRINCIPAL AtiQ AGENT. 
See Agent and Principal 
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PUTNEE. " •■..:.... i^.i- '■! i-.r^t-r 

1. Mr. Dunlop, proprietor of the Msergunge Conoerav took intestate ; ^oli r 
in putnee. After his death, his executors sold part of the Meergunge .en^u, 
concern to Mr. French and part t» defendant; Tta< lands Hofr the* »toll 
putnee mre consequently divided wdthonAi the knowledge 'or iremsttrtJooriuri 
of the seooindars, who sued the defendant for the vent W'tepraaaMwItaqqa 
ative of Mr. Dunlop. He pleaded his lability ita pay^Teufcuoolyi ftnrf r u V* 
such portion of the putnee as was in his ruse *n<£ 'loowipatwiii t ^he- 1 ijofq 
judge, on remand, having received copy of an answer of Mr.' Erench , sy"nno^ 
filed by Mm in a separate suit for the reat^irf this 7 putneie, '^ave a mu 1 
decree against defendant. ■' '" -o. i* .i,-ao^l> Jm--; 

Held, that the answer of Mr. French im another isuit^i which: had «etf V 
been decided, ooukl not be considered! »s (legale -etwteiKe.iiagwitet^'^frrL 1 
defendant, till the averments contained therein had i been i addptedufcy ri t nnj; 
the court. , ■ I . *.;.•> >-(>->. mm m; "io vf<Tqi'« 

Held, further, that> as defendant sueoeeded MruDunlo* asipropptetoeo Juu, 
of the concern, and was, as far as the plaintifis could be expected tobs-no > 
know, the representative of Mr. Dunlop, no information of the private. y 
arrangements made by the executors of Mr. Dunlop having been made 1J 7 ] 
to plaintiffs, in whose books Mr. Dunlop'a name still oontumedirfiq jbebtoH 
registered as putneedar, the plaintiffs were right ita'imaJra^cthfeuign) 
demand of the whole rent from him ; that, as he had prevaousJ^Jffed^aj T) / 
petition claiming possession of the whole putnee, and declaring; mm- 
self liable for the rent, he must, from it and other -efrldanfee/ awftiaeflAfl.J \ 
by the plaintiffs, be considered liable for the whole rent ; that it was 
for defendant, who advanced the plea, to prove scjpar&te^e'aM'w&tf-^ nl 
pation ; and that if he wished to have his liability * limited, ^e^fibtfd}™ *" 
apply to the zemindars to have his name properly registered I k,,,, l ... 10 n S3 

2. A durputneedar obtained possession of a putnee for af ^^Hffin^ 3 ^}! 1 " > 
under Clause 4, Section 13, Begulation VIII. of 1819; to ^obnsWtfencW 1 * 1 1 
of the putneedar's having withheld his rent. The plea of the ifitaAa¥2' *' 'V J 
in whose farm the putnee was included, that he was not liable fiof'f/Kfc " Jii * 
rent of the putnee during this period, oveiTuled, as he could not ba 1( ^ * 
permitted to take advantage ofnis own laches to evade fcft "contftter 1 ^ 1 / 
with his lessor '^^^H ;- ^M 

3. Held, that as Regulation VIII. ef 1819 specially ^fews^MhSrH 1 ^ 1 1 
than the defaulting putneedar to lodge the arrears before the day of ,, . uq 
sale, the term " unless the amount of the demand be lodged? maae^nse } ^ [ * 
of in Clause 1, Section 14, Regulation VIII. of 1819, cannot be intended -jtf. 
to refer to the putneedar, but to the other persons alluded i^f(fjjr)0>t ' 
entitled to lodge the amount and stop the sale ..\ 521 

4. Judgment in accordance with that dated 30th April ^Wfe&k ' ' i(t 
collector of Tipperah versus Golukchunder Shaha >;3£2K«r_HJ0B& 

5. A putneedar cannot hold a durputnee liable for an old balance. 
When the putnee was sold to a «ew durpxrtuieeda^&tftola^ ni 

a previous, balance due upon * decree becatto«a ^^nioriali ^Ja^.iof^ttiO'n ; .ow 
ousted durputneeaatt Order of .lower court se*erBe*i:ii * tori es// 4i. J >#m 
§. The officer in charge of ;the- ^ooUeetorate*^ri^iheid>Jatfip4ilrtli»ai hi r 
sale after proper forms had been observed ; and ^^^fy/^^PF^fW^Taq 
failed to pay up on the eighth day, the defaulter stiii^aneo 1 'w tfenacr " 
his balance. The said sale was allowed to be concluded} laftera4&A ^c 
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depo»i^^(lfe>«i(<f8cfee»ted, aadtlfcett r&ocedtted 4a the buyer. But : 
there was no caft»0 ^owUiioP <*?.r*veraal;e£ the sale. *.. 600 

"ffo Lower court's order upheld as to iafaejeeefr payable, by rthe puinee* • 
dar in $&e]t&q»*fc>t»i6fcfi pfrojiasei? to wbtafrthe fmfenee was domed •;.. B18 

Hel(fo*hat)ftfie Jtfoowr,j untie* fete igmrtir&l ^ower of <Jompelling 
payme«4cton«en^ (^Ordo-^^itointwUiagi it Mndeari the processes of 

8. Add^f^kfiMAiftop t±ta#> i&the /fWitoeedar^ecoiitea notice before the 
15th Bjae^htoiia^Ue^} tdde'platfe^ thfe lit Jeyt, tbafc is sufl&eient 
legal itotite&i «-. v"> ; ./i-ir^ c= -.-;: , „ '.v... •, ,, 

Held^ ^drtJ^wp'ihaAiit r jufc noiineoessary! that each separate act of a 
collected witk^avm(Mi0rt^^ . ,-* 

form tbd jsuj^ttj^fcjsepsraii* ^t>oeeduig, bttt ; it us aumcieut if the 
final pfaflecjtogsmitaina^ssb^^ of record. 

HeldW^^*^«G«t > Uw^«' »9«d t a^a^ust ,tfce balance claimed . 
«9*tthe balance due between the zemindar and putneedar,, before sale*. . ,* 
the zemto<iajdbtt$gale*^ 

Held^uiJbayi)ti»^*hi^»p*rtD«t jw^an balance and was legally > > 
brought to sale, it may be a question, if defaulter has purchased - 
benamfip, j«fc*tl^*&aiecksb*ff ©rsBHiay notisue him for rights, but net . 
for reversal of sate toAl^cktriaaefat^rf aatlindar Hftg 

9. lW*ii#»*iBf*3t»iiii6v iifgttUiou VIL of 1632 relates to public 
sales ahmitBalidi^Qrsmofeaie«t the juarwdictiiui which Section 6, Bega- ■.. - 
lation VIIL of 1819 conferred on the judge in respect to the registry of 
gOftate transfers. Joou>.i *i. f . :.:-:■' 

Held, also, that no summary appeal lies from the order of a judge 
passed under Section 6, Regulation VIII. of 1819, which requires a 
zemindar to accept the security, if approved by the judge in appeal, 
and to give effect to the transfer without delay. 

Held, that a summary appeal from the order of a judge under 
Section 6, Regulation VIII. of 1819, directing a zemindar to give effect 
to a transfer without delay, is not allowed by law ... J210 

10. Held, that a durputneedar, who is in possession of a putnee 
tenure under the operation of Clause 4, Section 13, Regulation VIIL 
of 1819, is entitled to recover the amount advanced bv him from any 
profits of the estate that may come to hand, whether they were in < < j.< 
the shape of past or future rents. At the same time he is equally 

at liberty, if so minded, in postponement of his own interests, 'to 1 - 
assign the outstanding rents of any period anterior or even subse- , r - v 
quent to his possession, to the putneedar, giving due notice of the' ' A ] 
same W4he»^nantry^sa that -they niay in no way be endamaged. 
,B';JIel4tSPfco, that* asnn ,the present case, which was to set aside* the 
,s%lpfof jpjaiutiffi* ftunputne^.itajoojc made in execution x>f a summary 
dta-ee for rent by the putneedar out of possession, there is no plea* 
^previaasflfl|yu*§at^tb^ only one 

to theTel^ot ^ttber^nw^ijofcaiaftaodue, and as the lower courts 
found vifcaV#iejfk was^ ^ ^bajanofl, the. sale of plaintiff's tenure in - . . 
execution^ ^#u$n*e4a*v wiVi; an view to realise a sum assigned - 
to himt^i^he (iuflfiutpeedar in, possession, is quite legaJL , The assent 
of the, iui-p^BisejJaE fa -the putneedar'a claims by which act the 
assignment was made^rwj^gjven after the institution of the suit by 
the putneedar ; but the effect of that assent is retrospectively to 
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sanction €he demand of the btstaeedarf and t^kgidwtteprtwwkdiftgsrM' *r r / 
which have taken place against the teiuiwtfsspeo^wpelhnfcc "<i - i»v/ -ni.rf* 

Special appeal dismissed* watn costs > * = * ■ ^- < x ■ i * h- * . • - \j i ; ktj i & v;^ J i$27 
* 11. Wheatwo pavtm^g^rerallyj*^ 

which was let in putney «n4 olaimed the tight • t0 vtftatoe Jrtiifc 'ftarai >i-*H 
the receiver of the Supreme Coj^iW^iou-h^urpofeawiQii ■j»fi<tfc»'inv6o 
putnee on account of the putneedar, each on the gltttntfthatlffowafeti^ft 
in possession, it was^heid that, m-Tpbmm&m&fi ah drtate^^ttufctaft 5 
could only W symfcoWcati and i thai yroofi^iibvii^ylftbt^^Aiiiw^l cfiCi 
possession adduced by the plaintiff was not so satisfactory as thtfi^fi iw&l 
the defendants, whfrhaoY under or*ler«M>fn the i SttprentoiCottrty <beeii MI 
receiving' the rent from the reeeiwr' fb» -eonw yea^^^viouaito tfcaM'^Jo 
institution of thejsiiity the present *uit;«ia*i. fefrieUpmiased^wneV*ihei nnoi 
defendants, eo long as- then* tpr^a»iii> pototiof^ J*nS 

by plaftitlff'a obtaiinng a diecree t*>*ejee* them} in<wti<beolitek|ii4n*i<tei)ioH 
to receive therents i ■■■ ■■ - i « * ''•»"* *i^ *-i- 'j'^t'M jjii- v»nf. , W.^if.t|Ht 

12. A and B took a putnee in^ecjuaij shares j B> ^m}ampMaA'^m^i ^rii 
share add A was called npon to engage for. Jfeej whole/ i^4ldyjabt;ft<i>WH 
so and 'was ousted^ i ' - »* ■ >*. r ;i a oU /i**n ^ ,yifi« o» iV^i'oici 

A arid C then sued for the fecweryuof the- ipataeay ^aileria^ -that t <JM;a8a 
W4ae* only a benamee, and O was tha real sbaw* witbiAi' J als-i to l^ovii -rot 

The judget found as a fact that bad; nto&Vf*4cti*nmtth*\&iiifae*J 
and that^nnder th»terms#fi his leaae> oodMnet hold a >hmi*bm& ea^a 
only, attd^femissed the svrffc - '--{, .m* - > f -vrrA i-..- *>^i to .1HV nuUcf 

Held by the Court, that the judge's decision was correct & teuMj.^&HOf 

<S» Ghatwalee, No. 1. i u • .i« :*/.* ^i ,;> t«..j^d i^bm/ i>iKs*q 

PRE-EMPTION. \ . ( ' 



<$es Mahnmedoa Law. ,.. ■.••.-' -J ;. M* l} ^jr^H ,<> <,.-ijd^ 

ri^i* JfJ<_ ' ,\W tjl^f fill h i>l 



iRECEiYER. ;, ; ; \ 

5fee Act Vllt 1859, No. 4. ' 

RECOVERY OF LAND. • " , • «» i *^ e jjl.j 3 -jJi io -jiioiq 

iSto Land, Possession of* ♦ . < -, -j m ,i)^U:nj .ii' ii .y/"o!f t jc 

REMAJW): ' .••■:... U. e Jiiui ^.nnsWiio-yi^,^ 

1. Cases remanded tcthe lower appeHat^e^uWfo^irtrtW^de^o^ 

on account of previous incomplete investiigtttion,.. B t 80^1 1», 11 7>-^27V i ' '428, 
333/436; 083, 685, 588, 800,' 744, 824, &©, <92% 984y M^'lOl^'t >Wfi7, 
1146,1151,1163,1180, ' '•' > / '''•' ^i.t>omiMj M. : t ,y 'iv.-* T4.,ott» 

2. €^ed reman<fed'With' a -view ^%ieaT«i^elitigil«on, f f «y flpB.^ W» if 5t« 

3. Case refeahded fer re-trial, as th^'io^isiorifitod^drcultt^ iw*kfco^ J oi 
quoted by'tne lower court are n6t at)pi^bJtei tl 4rwto hfeW ats^ftlia^aie '• --iwol 
point to-'be deliermilied was, wnetfoe? tbe^ ^deleffdan^S'nftel^^eW «eoW^^ '7^ 
tomed- f tp c611e^et r rent iroih <*ie plaitiiAflfe aM e«h*e^'ft8B*¥ffittd{ «jtowHf f "^ oi 
taking 4ubotfyu«$ ,j front j th^M ; fot"'if'"ibttjr ti(aa,'>lh^fetKWnW^ef a"-' ^ 
kubooM^lrbuld'bfe no 1 bit- W t*eir l fi^rf^ Waltte 1 reiit^ -^ *?^/ -n JWl «- ^ 
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4. Gaee remanded for account to be taken between plaintiff, Mortga- 
gor, and defendants, mortgagees* agreeably to- Section 11, Regula- 
tion XV. of 179a ... 5 

5. G&se remanded -for inquiry Into existence of asserted rent-free 
tenure before 1st December 1760 of not> and for application of the 
law of flu&Ata&oA ftooot riin g tu precedents, : in reversal of previous 
judgmentinthifcioase . t . ... 8 

6. Opder ei remand on appKcstfem for special appeal. The judge 
held theoUuni barred, 1 a* it was ftdaeni part, and dismissed the suit. 
He was told that he should have given an opinion upon the other alle- 
gation of the plaint .32 

7. Case remanded, the decree relied upon to support a deed 
pleaded not being in a case between* the parties in this suit ... 74 

8. CasnremandeoV in order tha*;the principal sudder ameen may 
re-investigate the case, looking to the entirety of the evidence produced 
by the defe*4a*V aa well as that filed by the plaintiff, wbieh he has not 
done, and( pas* whatever order may eventaaliy sewn just and proper ... 77 

9. PJtoitiff sued fcrc possession of &**&&, and for the correction of 
obittas regarding, 2 kanees, by whieh they, instead of being entered as 
a portion off hia taloofc Hureerampore, have been made to form a por- 
tion of Rao* Das*>: though settled with him by *he semindar of turuf 
JoynarafnjGfeoeal Ha * portion of Huteerampore. ' ; 

The defendant pleaded, .that the land in dispute was a portion of 
talook Bam Dft8$, and that it was settled with him as such by the 
cnatector, when the estate of Joynarain Ghosai was under the Court of 
Wards. 

The principal sudder ameen dismissed the case, inasmuch as the 
collector, haviog settled the land as a portion of turuf Bam Dass, the 
fact cannot now be questioned. 

Held, that it was incumbent on the principal sudder ameen to 
inquire whether plaintiff is of right entitled to the land as sued for by 
him, as the mere acfcef the collector, aoting as agent of the Court 
of Wards, could not alone be decisive of the relative rights of the 
parties to the suit. 

Case remitted to the principal sudder ameen, with directions that 
he re-investigate the case irrespective of the act of the collector, and 
looking only to the evidence of right, both documentary and oral, filed 
by both parties '78 

10. Suit remanded, as the lower court had applied the statute uf - 
limitations erroneously ... 115 

I 1. Lower court founded a. decision on a supposed admission which 
did not exist*. Remand -• ..." 121 

12. Case remanded* beiaauseolowtr court was bound under the cir- 
cumstances to consider not- merely whether the alleged dispossession 
had occurred, but- saueh-tnoiir to which party belonged the right of 
inheritanoa claimed by both * ... ' 152 

13. Suit being brought to recover possession of certain lands, the 
first court tried thfi-faet o£ possession only : on appeal, the case was 
disposed of on the queation of < right 

Remanded* that the question of right may be disposed of by the 
first court * i ■ ...' 160 
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14. Caw remanded, to try the question <of title- as between tte> 
claimants to the land sued for, the lower appelate court havirigi 
confined itself to an adjudication as to the nature of the land: - •*■..:■ 467 

15. Plaintiffs sued for possession of certain hods of 'Which 4hey had J v 
been illegally dispossessed. by defendants, tfeefasmBnu > > *i -2j«i .♦ nt*-: 

Defendants denied the illegal dispossession of* plaintiffs,. bat ptea&ed '* l V/J * 
that, after the institution of the summary suit, they had sent a Se^ 1 ' rA> - - 
wul to collect the rents ; that tbe summary strife was decided eto-pam> H 
on the 31st August 1853, and the sesawttl has collected the vents <ever ' ^' 
since. • • - ^ ' .'■?*', ;»H 

The judge dismissed the plaintiffs' suit. ' • ; i r - 

Held, on special appeal, thai the p oeo e sa i ori dm seaawnl fe tf mene 
temporary possession for a particular purpose \ that, /on that purpose * }ii 1 
being effected, itceases; and -that it l^airtete be renewed in Order > " 
to be legal - , w ,• ■ r .- - r>i, ■ » ■ -, ■ , ->v ..,k. .n 

Case remanded, in order thai theJudgetmay^defcen^ne'trl^heH ^ v .° 
after the decision of the summary sohV ar-part a on the &l*fc August * - ,n 
1853, the possession of the defendant cDntmnedfe><b»* legal (feese*- 1 »: 
sion or not, and pass whatever order may seem just and proper > " 1 .?. l6fr 

16. The issue, whether the land in diepateTwwJwn^iffirsferVieft'^ 1 M * 
land, or land which he had leased from the defendant, not' befflg fotty t,),lt " 
adjudicated, case remanded, in order that she principal i%sa3&)attfc n * ' Vot 
commissioner may investigate whether any tioca lea^and forwftafe •' l 
extent of land, was given to defendant, and what ate hit fttfbllifties 1 J M - 
under its terms with reference to plaintiffs claim hi tftfettiiH" v. mv/.,i >J '!$£ 

17. A suit being brought for arrears of rent at a specific rate, as Kl1 / ^ 
fixed by a kuboolyut, failing proof of tint deed, 'she* sui*' shstfld 1 '!^ :jrtl 
dismissed ; and case is remanded lor a specific* finding en that ^oinf I .7' ^1^7; 

ia Remanded for fresh hearing ; the inquiry of* lower ieorirt having™ n J u;> 
been imperfect, and the bywusta based on a misapprehensldn ' •' ' a . #5 

19. demanded ; the issues adjudicated in lower court ndtf arising **"■» J l» * 
from the pleadings: it should try whether; &* the Iimd' oc^U^ed ' fey " 
Government bunds, rent or compensation from QoTernmetot'id ndtdtfe u Hl9 

20. The principal sudder ameen was required, under Section* 4,' ' *" ,v 
Act XXXUL of 1854> to oertify clearly the grounds of his judgment ; J ' 
and the explanation rendered involving both new matter ahd intim^ ' •'" 
sistencies with first judgment* the case is remanded ,+ l.. ' n ^20 

21. Suits in regard to thannadaree lands, remanded upon 1 the u - 
precedent cited '...' $fe8 

22. Case remanded for decision upon the pleas raised, not' on a n:< ' 
question of fraud, not put forward as invalidatniff the sale fcOl 

23. Case remanded, the question at issue not being one of resump^ ' ' 
tion, and the judge having misapplied the precedents cited. The case £ * 
was to be tried as one of ordinary boundary dispute' T ... X '<W9T 

24. Bemanded to the ziHah judge that be may try whether special hy{i 
appellant, a defendant who had not appeared in the 4 first eourt* shdwti "" 
good cause for the failure in his appearance 9*0, 

25. Case remitted, in order that the principal 1 stidder ameen tniy • 
remand the case to the moonsiff, who will give the plaintiff an' oppor*' ' ' ' " 
tunity of filing the petition alleged to have been executed by the ' A 
defendant acknowledging the sale of the property in suit by her '*" * 
husband JSudanund to the plaintiff, and who will, after testing its 
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genuineness, if it be questioned, and scrutinising its terms, pass 

whatever order jpegt«iasEtqei|n ■»»» juat iasjA prmttr *..;• 

86. Suit brought** g&?e efeeti te av<deed of oei»e>roeiee said to. 

m earlier suit between the same parties had 

id^ the first oeurt as feeing in a; 



ihe sage waaiesmawded hf tha Jowerappenase 
tiiea4ai«t^aB4jiet^rthiu this auk anssr 
rssssnd e*%in*d in as*ci<a appeal ... 3» 

la* o^sjananit waa not jawtinee! whan plaintiff 
ixtea|.*jtf JKiiftderiee el aha fends -• 33* i ' 

W»$ In'aeuitto resume certain, lande* aha plea of hasitaiamt waa 
raised, aad»**4*iaJtaM^ 

grant of ths, daaftaJSPt aiaaqoat iiattdp;'ba*.tawcaBa -m remanded top 
trrasjnply the existence of the tenure before the 1st December 1790, 
aa the yattditgr sf thai€taa***ciaS <asema^enay of -the* giantor are not • 
*omtereles4n*Wil»w**rtt*fti 940 ' 

fle\ CaaaJf«9fM»tea\iaoidaYtaYaifi(t^ ••■»'?. 

(artheeontsa^%toei*<»tiane*^ < 

and thua t4ka*aVai^i>i the ^erfaWtff, was- exiled to get tfcs rest . • 
don**? other hands at the nhenss ipf , ahe-aostraatec, end whether awe* 
eharge wae, r e»jBj |nH « > end* nam «* to**M> balance, if airy,wae«h» ee» r 
the eontraato»ttta»uah ikdawfiaav aneV the fine froidecL lap in aha 
agreement . » \ • - ...... :> , 341 i 

80. CiaafafjittadtaUkiji>dy,iDcrderthat hfrsaay remand it tn « 
the principal sudds? emeen jeftermteeaigaaion an thane) iaeuea taisad 
in the pl ea d in f% whic h a we r ■ - 

lrt. Wbattahtsw &ontejes>ra» tenure of defendant sorer* Oris* ; 
hh<K>ehun , > eWW ta^ a^^t aiO o sii aioaA or both the shares of Oris* •• 
hhoeshun and Bhneheehhoesimi» I 

Sn<£ If /aha foamer* than is plaintiff's present Cham oonformaWe 
withlaw? ........... 

3rd IfUMi^atolyihanylciakinf to aha terms of the hemladeree 1 <' -< 
pottah, both as- if msaiairQinjea* .and smbaaquant assessment, is tinr* 
elaiss<sustainable or not 1 3*3 

31. Cass. Natl ail id/iaasdar that -ansy alleged aamortty of ons of a 
the aWbndanta an the summary suit, who waa sued pemxmaHy and j*et~ « * " ' 
hy haffuardian, at the tjia&ts* rants anwsv^ (for wmoh that smsefssr? -• -< 
brought, maavha ^ujead ia*o<vlf Jee were then a minor, the suit' » t* 
brought against him pereojtattpmwatbe dismissed. If he wans then -iifc tw ■ 
of aga^the judge will pass sjach a daeasion as- may seam just nuaV ' u 
proper »,1» -, •**!*, . . . ,-• 1 •;.;■.' ">33eV 

98. HtHjittaiiHaUli-ihnMmTi'srt fydmnt ftr imhawmr rtrits and' *'-n w^ 
that this jasfcewgt'ii wofcawnna^dHe* anotaan psffchasefiv aad tte^J a 7*9* -* 
fteetianj 9, Regulation V. of 1812, prescribes the steps to be taken by - i*v'> 
landholderaaj^raaVMNSraitsi^ 40^ ; 

33. The «a^|Ji»iddntrani^as>hawapg diennasnir a; ams'for arrears - *c-»t 
of rent, on *h*e*e«ed ^as^aashi^hyti'fiiasiajai.sfl, ftegulstien VI1J. • ; » / 

of 1831, a ha>osi^^wastaasss(ia^iaDd thai tho.fe*of?ftusMff'* • ■ «• . 
eihibita havjsAbean 1 eaipahiii with >nnstoad It tsooecassary to inquise • :-»:' 
into taw mot of the defendants p o s sess ion of the tenure, and haying 
refused to wmno*,th»dseei}oW^ 
thattheo^iaOdwt'sa^iiasHrataataafta^^aarw^ • 
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wsjuftmanded to the prin<4»|^*t4Mta''\Mdfl§f»;*- tHMi < f«*WbWn*r l «5 «:*•• i» 
inquire into ifae isjeiiftai^tue' caeerkoi %U«lfe» thei Jefeftieiit: If 
neoossary 

34. a 
material, 
or not foi 
petty w* 
contracte 
thesefbre, 

35. Cf 

36. u 
nor then 
full 

37. Helfr tea* the js*}g» has rit ^ i#r -«toUtM«si ** i %be imfroti of • •■> « 



the^^Otire decree of the moonsiff ofrfteada*v lltfaiMI Mir IW, - ^ 4 
upon whiehh^haa/ottoflted/bfefleoree. CMelejilitle^iiioM^llMlPiHiM > <•< 
judge, havtagaorreotiytifasetpfeled theti4*eres Jo tbe'tnoeVfioiiiiell »" •""* 
out by tkmOeejrtf •«*' haittny r *mmatfm& <- *&«<**}*>**? **— * «* 



whataoavafrasder ma^esem tobiro ^netattd >ww ^ •.'.'* *»•"« •"'ill ___ 

38. B *»sjtdi^ in order llie*^ -*■ 
certain date* aeexcfeihed to tb&Co^ • *«' 
possession of the land as lakhiraj previous to 1st December 1790 . . . *<» ' JT9 ' »» 

39. PWhWiu«iMeTtBJu**ajej*^ " 
from the teoneift An appeal emspssftm* Vr**" i******* tat-i-M . : < 
one parcel only, but the principal sudder ameen rere ss ed tt* fleWMt" ; ••• f l11 
decree. Mmfeiu^ derision ordered to stand' m iri m M* HnT *psrtlbt* ' 7 v *' 
of the decision a£uu«fc»htab noappwdxi^iiefe^rtj^ sttd »Sse>reiPaas> ■•■ • ■ t » 
ed aa regards remaining portion, that proper iaslie'miy betrtet* ' • ..: **ifft-* ^ 

40. Uode* The oircumstaacee e^Iamett in< tbe jodpme**^ ea*V < * ' 
remanded again, that lower court may re-try it, restricting its attention * •• rf •» * * 
tothopoii*c|ta4fra»tmcattofroB^* v * 
ing the question of the validity of *> eertato patten, w4*k* t4>iet a ■• • *■ 
competent court had already set at rest Mt 4 * 

41. Cas^ren^amied, harms; beemtra ij s Mi ej ^ pt ^ eSit m faJi sM r s4i» . 

to another unawares to petitioner • •' »i» *Mv'-'» tew • '* 

43. A reaaaod postponed for appsataasa of arivsese party * ' *» "-«.l.wifJW • 

43. Oatt[«eflaanded. Though there* mioo Aefeoeev ski I****" * 
court should yet haws sifted the peooeYfor the yweeB«s+ is e r > i i.i-i •>* j.,-i.. #ja> t 

44. Renssodedin soeotdapo 
4$^ Case remanded, for re-ta 

case, not whether a junweawe* 
of rent, buswhetiea* plaintiff h 
a legal assiflftmettt 

4$ >ui1* swarded* that 4h< 
ment debtor in an estate pore 
A finding oe the efcnts iastfe fa 
putnee of Or#aatd estate* gram 
other dofeajhnts* to anosharad 
wise ^ *.- : , 

47. In jtm&rft* *si*a.of weHAi^tissppiiif iJrtsM^t-wilos>>ejisj»a I MvMi 



Lallafiai** 
i a former 



tiffs had aliases!:** adasjaswey tin ^naadsa* o el JhsJtafjfcs Jt»l4ftl*b tiU ja.ii 



wood in a former case, and the judge dismissed the suit, en the 

M 
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ground that the case referred to bad been remanded for re-investiga- 
tion, — order reversed, and case remanded, , on ground that plaintiffs' 
suit was based on their general right to the wood, which ought to be 

Iniission was merely evidence of 

title by a . grant, further proof 
1 requisite, and the case remanded 



687 



688 



>f first instance, as the judge's 
id in effect cancel it ... 715 

as declares the existence of Sree- 
with in special appeal. The -case 
the judge may give a clear opinion 
of Muthoomath Mullick from the 
-a point on whioh no clear opinion 
l's nghts in 1842 bejng no evidence 
rights in Muthoornath ... 725 

now at issue was not similar to 
not be considered res adjudicaia 825 

52. Owe remanded, tor, though the fact be proved as stated by 
the judge, he has not determined what effect a solehnamah executed 

by the parties would have ... 826 

53. Case remanded, as the lower courts have decided the case on a 
point not properly at issue between the parties. Plaintiff claimed to ., 
have purchased a third of certain property from Nusserut Reza. 
alleged to he his share of an ancestral estate. The defendants denied 

the right of Nusserut Reza to that share, and further pleaded that the 
sale by Nusserut Reza to plaintiff was collusive, the deed of sale not 
having been executed on the date it bears. The lower courts have 
declared the plaintiffs deed of sale collusive, though Nusserut Reza 
admits that he executed it, and on this finding dismissed the suit, 
declaring that plaintiff had no right to bring the action. As respond- 
ents, however, admit that Nusserut Rtza could bring an action, and 
plaintiff is his acknowledged representative, it was held that the first 
point to be tried was the right of Nusserut Reza to any portion of the 
ancestral estate, his share of which he admits he has sold to the. 
plaintiff, aud not the bonajide nature of the sale between Nusserut 
Reza and plaintiff ' ... 949 

54. Remaud, that lower court may legally determine the identity 

of the party, purporting to be executor of the power of attorney ... . 973 

55. Case remanded, that the judge, who has erroneously tlirown the 

onus of proof on the plaintiffs, may decide whether the defendants * 

have sucoeeded in proving that the property in dispute was acquired 
with the separate funds of the. members of a joint Hindoo tamily 
through whom they claim ... 9$9 

56. In a suit for the forfeiture of an estate under the terms of an 
agreement stipulating forfeiture in default of paying the Government 
revenue, held, that the case must be remanded for the. trial of two . 
issues. 

1st, — Whether a balance alleged to have been paid for arrears .of 
Government revenue was paid before or after sunset of the last day of 
payment, i. e., in time to avoid risk of sale or not. 
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2nd — Whether, if there was a balance after sunset of the latest clay 
for payment, it was caused by the fraud of plaintiff's agent in regard to 
undertaking to pay it in time and not doing so, or not : and that the 
terms of the agreement should then be applied according to the facts 
found on the above issues . . . 994 

57. A and B, bankers at Mirzapore, sold to C and D, of the same 
place, a hoondee on the house of E and F, the corresponding house at 
Patna of A and B. C and D forwarded the hoondee to Q and H, 
the correspdndinghouse at Patna of C and D, but did not endorse it 
to them. G and H endorsed the hoondee to I and others, the plain- 
tiffs, who presented the hoondee to E and F, on whom it was drawn. 
E and F refused payment, on the ground thai C and D at Mirzapore, " 
and Q and H at Patna, had failed. Plaintiffs then sued the two 
houses of Mirzapore and the two of Patna. A and B pleaded that they 
had deposited the amount bv order of the civil court tflere, to meet 
the demands of creditors of C and D. G and D pleaded they had 
passed the hoondee to G and H in ordinary course of business, and G 
and H that they duly sold and endorsed it to plaintiffs. 

The principal sudder ameen held, that plaintiffs gave no considera- 
tion, and the transfer was fictitious. Thejudge considered the absence 
<f an endorsement by C and D to G and H fatal to plaintiffs' case. 

Held that, as the point taken by the judge was not pleaded below, 
it couldnot be taken in special appeal. 

Held also, that, as the Bona fide character of the plaintiffs' purchase 
had been disputed, not decided, and as the holder of a bill is 
presumed to be a holder for value until the contrary be shown, defend- 
ants should first show a prima facie case of inaia fides, and if that 
were proved, plaintiffs must show the bond fide character of the trans- 
action between the endorsers and themselves ... 1055 

58. The deed of lease on mortgage, by defendant, was proof of 
jAaintifPs possession at the time sufficient to bar the application of 
limitation. Remanded ... 1165 

59. ffcemanded to consider the boundary dispute between defendant 
and auction-purchaser, although it had been settled between defendant 

and former proprietor ... 1 1 78 

The plaintiff, a gossain, sued defendant, a bustmnee, for the intestate 

propertv, in her possession, of a bustum, who died within the gossain's 

alleged jurisdiction. 
Trie plaintiff 's claim was one on prescriptive title \ but the judge 

held that such intestate property escheated to Government. 

Held, that the alleged prescriptive title of plaintiff should have been 

investigated by the judge ; and as this has not been done, the case is 

remanded for that purpose ... 1297 

60. Plaintiff took a putnee lease from defendant, special anppellant, 
and his 4 co-proprietors, for eight years, from 1260 to 1968, and in 1262 
B. E. he sued nis lessors for possession, with mesne profits, alleging 
that, in breach of their contract, they had failed to give him posses- 
sion of the villages: he bad leased, and that up to the date of suit he 
had not obtained possession. 

Defendant admitted the lease, denied the breach of contract 
alleged, and averred that plaintiff had been in possession throughout 
and was then in possession of the property leased to him. 
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The- principal wsdder ameen found Uiat phnuttff had.net been out of 
possession, aid dismksed hit suit. 

Hekrbyithie Owkrty thAt the judge has not earned out the order of 
the C<wirt, wh«i wnoowidiftg th© oas^ to kirn on the 6th, May 1868; 
that the tone of thcjbdge** remarks in commenting upon the Court's 
previous order is unbecoming ; and that the case must again be 
remanded; in order that the judge may inquire and decide clearly and 
distinctly, whether plaintiff has been kept out of dk facto possession 
by the defendant during -tbe -whole period stated by htm or not 
If he haandtytmfcisat present in possession, plaintiffs suit, as laid 
out at present, must be dismissed. If plaintiff has been kept altoge- 
ther out- of possession^ as pleaded by him, the judge will decree to 
plaintift^osse^on^thwa^toakulatedat the net, not the #rov f 
Collections of the villages sued for. 

HeMaI«o, thsiA^statement rna^eby the plaintiff in 1361, a year 
- embraced in the present m**t, in *j petition presented to the criminal 
comrt, manffatterwithwh^ can be 

no legitimate evidence <rftha fact stated in it in the present suit ... 1316 

61. nftiufitiA, as sentindars of Rughoopore Peepra, sue the defend- - 
ants fetJcettafew lands m excess of what they were entitled to as 

<*$iahkardars of the same villages, as ascertained at the period of the 
resumption and settlement of the nankar mehal. 

Defendant* allege that, on their purchase of the nankar mehal, 
ihJby obtained possession of these lands, which had previously been 
held bf platntMBfe, act as lands of Rughoopore Peepra, but as a portion 
of the nankar mehai. 

HeM*bat,-on the Readings in the case, the issue to be tried is, 
whetherthe lands in dispute were before the sale to defendants in 
posseasidn ofpUUntiffe as a portion of their decennially settled estate 
Kughoopore. Peepra, or are a portion of the nankar mehal 

Cawwinatided for re-investigation ... 14)7 

62. t The plaintiff having never set up the special limitation of 
sizty^amv' the finding of the judge that such limitation would admit 

* ifts suit disallowed, and case remanded, that the judge might decide 
whether or 'not plaintiff's pica of a dispoBsession within IS years of 
suit was atoved ... 1447 

1 * 63. An order of nonsuit on the ground of overvaluation reversed in 
special appeal, and the court below directed to try the case in the 
manner pointed out by the Court ... 1452 

64. Case remitted to the principal sudder ameen, in order that he 
may determine whether the bond, lease, and assignment were, as plead- 
ed by the defendants, in the intention of the parties and under the, 
custom, of the part of the country in which it took place, one trans- 

. action or not. If they were, defendant will be clearly entitled to credit 
in the present suit, which is for a sum due, under a bond alone, for 
rents assigned and paid by the farmer to the plaintiff in liquidation of 
the debt incurred under the bond. If the transactions are separate, 
the view adopted by the principal sudder ameen will be correct ... 1471 

65. Remanded for the reasons stated in the certificate of special 
appeal ..... 1506 

* 66. Case remanded regarding lands admitted by the defendants 
to be in possession of plaintiff ... 1508 
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67. Can* remanded, that order* majr bypassed regarttoag .Upright, . 

to enhance the rent of lands found in excess of a moeluftxuree tenure^* iMjl' 

68. Case remanded under the president Jofiatb. 'lAqpuatd+HMKI^ri 
the judge having'misled the appellant fcy bie.iorderf allowing tuneia. ? » 
file his reasons orappeel after eipiryof 30 days from dete'ofdemsiom i*^ 
appealed from ■ . » *^:vilj*3 

69. -Gase remanded,as tfce lower court bad* on a plea of limitation^ a oj$i 
put the burden of proof on the -wrong part* > - »t>;r[I5B5 

70. 'Oase remanded, as the method of - preparing the mortgagee's ij v i 
accounts adopted by Che principal audder amee*, and his reetrictwaiof -d H 
interest-to a sum equal to the sum bewoweoVwete ineomct- in **.** 1643 

71. - CSawof thBcopy of a deed not tabs Slewed 4o be rweitwl an 8ri + 
reviewrthe non-production of the original at tibe hearing o£ iha ^aaetn^la 
not being accounted for > ; , t ;-^IIov7 

72. Bmt remanded for there^nstderaton of a document tfpoK >H 
which the lower court had not put the proper construction - - r ! ^^ridlfiOS 

73. -Case remanded, the lower court having mistaken the issues: .» . hlW 1 
* 74. The lower appellate court having decided that, as the dfcfrncW 3 
ant was»a¥iu>odfca8hi ryot, the eemindar eouJd net dispos*^ iAn [<* 
without a summary decree for arrears* and ibis plea not being j on ta^ em* 
record* the oase was remanded for re-trial • , ^aU&8 

75. Case remanded, as an important preliminary issue of fact bain ^ 
to be trod before the rule of limitation oooJd be held applicable aaa^U 
barto*beastion u. vlASS 

76. ' Where a party sued to enforce a right of pre-emption add to i ^p 
set side a mookururee lease, which was alleged to have been, created* to,. It >c 
deprive him of his iust right sbouW he attempt to ^forco.hjarigfctH 
of preemption, and the lower court had dealared that piaintiffl rwa* it *d* 
untitled to possession under the right of preemption, but refused to?*M>q 
set side the mookururee, on the ground that the right of preemption. }oH 
gave plaintiff no right to disturb the acts of the former prdprieton 4h*3, 9 
case was remanded to determine whether the moekumree lease -was £3 
given in good faith, or was merely a fraudulent attempt t to . depEwp^xih 
plaintiffof his rights - t wa £863 

77. Case remanded for determination c»f a certain plea put'fotwaBitnvj 
by the appellant, defendant, which had been overlooked by the lews* nut 
court i -I A... c"1656 

- At &» Limitation, No. 9. ' '-r ic:*"*. 

REGULATION VIIL OF 1793, Section, 66. , . '\ , , \ V Yj^ 

See Jurisdiction, No. 9. ,,);... | } >Jbll 

REGUtAWON I. OF 1798. 1 h 

Regulation L of 1798 does not apply to Bur-i-peshjjee t leasee fot; "!'' 

terms of years. Iton^y applies to conditional sales ,, v . j( 106 

REGULATION II. OF 1806. . ,. ,. ft ? j„ 01f 

. /See Attachment. V, 



■ni 



REGULATION VIU, OF 1819. , .,, T ,„ ' ^ 

Section 16. Regulation \ 
•ansferb under Section 6, J 

See Putnee and Tenures. 



Section 16, Regulation VII. of 1832 affects public sales only, ndt^qar 
transfer* under Section 6, Regulation VIIL of 18ia i ,«« .1.. ia920 
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REGULATION XIV. OF 1829. 
See Security for Costs. 

RENT, RECOVERY OF. 

1. Held, that a suit for declaration of title to rente, and for rent 
against the same party, does not subject plaintiff to be nonsuited ... 76 

2. Where one of several joint sharers granted a putoee, whether 
benamee, for his own benefit only, or as for all sharers, to defendants, 
and kept them out of possession, and collected the rents till the crimi- 
nal court put them in possession, the defendants were entitled to have 
an account of the collections before being sued by the co-cfcarers fop 
rents ... 142 

3. Where a plaintiff sued to reoover rent, and the defendant plead- 
ed possession of the premises as proprietor, it was held that the 
rights of the respective parties must, under the circumstances, be 
determined before the claim for rent could be inquired into ... £61 

4. CWttn to a refund of part of rent paid, as founded upon stipula- 
tions between the landlord and tenant, dismissed, there being no 
evidence ... 2&1 

5. Arrears of rent for 1260, 1262, and 1263, having been adjudged 
by the lower appellate court, that decision is modified with respect to 
the last two years, ad the principal sudder ameen has misapprehended 
the effect of a previous decision passed in a suit brought for the rents 
of 1262, which determined that special appellants were not in posses- 
sion of the land, and not liable for the rent claimed . . . 363 

6. The purchaser of a putoee at a sale in execution of decree, sued 
a durputneedar for rent. The latter pleaded payment to another 
party as purchaser from the same putneedar. The special appellant 
pleaded that a suit by that other party to reverse the sale in execution, 
and based on such alleged purchase, had been dismissed, and the 
judge has not considered the met in his judgment in this case. 

Held by the majority, that the case should be remanded for re-trial 
of special appellant's claim for rent as against the durputneedar, as the 
right of property was with special appellant bv the decree against the 
other party, in their suit for the reversal of trie sale in execution, at 
which sale special appellant had purchased ... 455 

7. Proof of part payments at similar rates is a sufficient foundation 
for a suit for rent ; and the lower court held to be wrong in dismissing 
the suit of a lessee, because he did not produce the counterpart of a 
pottah which plaintiff had at some former time received from the 
malik ... 571 

8. When a sirkutnamah, by its terms, appears a collective engage- 
ment by ryots to pay rents at certain rates, held that the lower court 
was wrong in rejecting it without further investigation, on the ground 

of its not being a legal document - ... 721 

9. Defendant not proving the fact of an unliquidated debt alleged 
to be due to him, and urged as a set-off against the demand for rent* 
plaintiff was entitled to decree of his claim, with interest, and costs 
proportioned to the amount decreed ... 722 

10. Where a defendant, sued for rent of a kuboolyut, comes into 
court with a denial of the kuboolyut, and its execution is proved, he has 
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no right to insist on the plaintiff's proving how, and from whom, he 
acquired his title ... 728 

11. Decision of the lower court confirmed, as there were no suffi- 
cient grounds for questioning the estimate formed of tie evidence by 
the principal sudder ameen, and the kuboolviit on which the suit was 
brought expressly provided for the payment of interest .., . 747 

12. In review of a judgment of this Court* dated 23rd March 1857, 
holding that a former proprietor's rights to receive rent ceased from 
date of sale, and not from that of confirmation of sale, held that until 
the tenant has notioe, actual or symbolical, of the transfer of the rights 
of the old proprietor to receive rent, he is legally justified in paying 

his rent to the former proprietor as the party in real possession ... 820 

13. A voluntary payment* by ryots, of a personal debt due by thw 
zemindar to a third party, cannot be olaimed as a set-off in a suit tor 
rent brought by the farmer of the zemindaree against the ryots, the 
farmer not having been a consenting party to the payment ... 1()39 

14. Appeal dismissed, as the evidence to prove payment of the 
rents claimed by the zemindar was held to be insufficient fox the 
purpose ... 1074, 

15. Plaintiff sued to reverse a summary suit, rejecting his claim for 
rent founded on a kuboolyut executed by two ryots, The proprietor 
of another talook was permitted to intervene, and the case was decid- 
ed as one of title to the lands covered by the kuboolyut between, the 
two talookdars. 

The moonsiff dismissed plaintiff's claim as barred by limitation. The 
judge declared the plea of limitation not applicable, and decided tjie 
case on the merits in plaintiffs favor. 

Held, that, as the case has been allowed to assume the form of one 
of right between the two talookdars, and the defendant has pleaded 
limitation, it is necessary, on the pleadings, for plaintiff to show that 
the former owner of the talook, which he purchased at a sale under 
Act VI1L of 1835, or he himself, subsequent to his purchase, and 
within twelve years antecedent to the institution of the present suit, 
collected rents from the ryots of the land in dispute, and thereby 
acquired possession of it, as pleaded by him. 

Case remanded for re-investigation to the judge on the point of 
limitation : should the judge think the plaintiff within time, he will 
remand the case to the court of first instance for investigation on the 
merits ... 1306 

16. The dismissal of a suit for rent which had been brought prior 
to recovery of possession under a decree is no bar to an award of such 
rent, as wasilat after possession has been decreed ... 1449 

17. • Where a suit for rent is brought on kuboolyut, which is denied 
by the defendant and not proved by the plaintiff, the suit should, in 
conformity with the precedents of this Court, be dismissed ... 1$00 

18. On consideration of the evidence, held that a document called 
by the defendant a hookumnamah filed by him to prove payment of 
rupees 1700 rent, on 19th Poos 1261, was invalid, and that plaintiff 
was consequently entitled to receive that sum ana a further sum of 
rupees 315, which the defendant admitted to be due, with interest, 
from the commencement of 1262. 
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Held also, that under the finding come to by the Court, the plaintiff 
was not liable to a fine for having brought a vexatious and unfounded * 
suit; and that the law do** not in any case authorise the imposition 
of double 1 oosm. lie decision. of the lower court altered accord- 
ingly 1584 



n PtHWee, wo. 1. 
BENT, l^SESSMENf OF. 

1. In a suit to * landholder to assess land as invalid rent-free, held, 
thai to enable the plea of limitation under Section 14, Regulation 
HI. of Ittfy to fee vnoeesBfully taken, defendant pleading limitation 
must she* that the land existed as rent-free before 1st December 

1790 • ,.- . 717, 

2. Tbdi iu s mr eeuri was right in declaring that the auction putv , . 
chaser asnAMStsfeale was competent to set aside defendant's pottah,, ... 
and to is sysww and fair rent ; but the court had no power to fix the . 

rate ; no*«soutt'tlejnew proprietor enhance it without previous notice $33 ' 

BB^T, ENHANCEMENT OF. 

1. In 4 ft floJ* by a semindar for enhancement of the rent of a de- 
pendent talae* - possess ed by defendants, appellants, it was held by the 
Court nnartimoonlY, thai the service of notice by the plaintiff had been 
proved, and that the defendants had failed to establish the validity of 
the deeds nndar which they prof eased to hold the land at a guaranteed 
rate of assessment; But with respect to the enhanced assessment to 
be ^poseo^ H was determined by a majority of the Court, that the 
case show swretnanded to the principal sudder ameen for complete 
mquirv tsJoa thtot point ; and also, with the instruction that, as the 
plaintiff held a neemousut talook under defendants, to the extent of 
one-thiroVfJihairiafook, the rent chargeable to defendants upon that 
land should be reckoned as a set-off for rent payable by plaintiff to 
them, leartfog defendants to their own remedy for any higher raie 
that may bs*du%"by plaintiff to them 

S. The'lMer eourt held the rent of a tenure to be not liable to 
enhancem#ni' under the provision of Section 26, Act I. of 1845, ( ■• * 
wftbeut determining under which of the protected classes the tennre i i 
felL Cat frsmsnded fcr a distinct finding on this point ... W7 

' 3. Held to a majority of the Court, that the terms of the pottaft • - 
merely provided for the payment of a oertain rent as a yearly tenancy l ' K ! 
bat did nofprosect-ftie tenant from enhancement ; and thai if he i 
wished to protect himself from enhancement, he should havB taken 
care to haw the lease so worried as to guard him from any detnabd t 

for enhaussd re** ... 136 

4* Plaintiff being recognised by the civil court as her deceased ' * 
husband's liefr, m*6W wuj; had a right to sue. In the lease to her 
husband tfeete ws^iio^rbress stipulation about its, lapse or itsi «sm)i* 
nuance o»''h» deatK 'But his widow's right, to > hold -during she * '"*""* 
remainder of thb (ease ^ras valid by general custom, so long as she paid- ' '* 



60 \ 



Digitized by 



Google 



I N I) K X xqym 

the rent faithfully, the more so a* projpjrtjr .M.himtittteA^^i.i.'i 
security for *« observance of all 'cbudftlo$ u 6r ^J^^'T^JS^i^^ , „„ . 
and mesne? p*oflte di*ring dispossession awardfe}'/ . ,'» M ,.^ .^, c iflj 

6. Plaintiff sued defendant to enhance rent.' Defendant nlsadi?d> . >. ) 
a mookt«ree tenure under two pottahs of 1195 and 1198." The' *,,, 
mwonsiff, deeming the mookururee not proved, and defendant in. ' \ 
possession of the land as sued for by plaintiff, decreed phiifi€}n*VMafttt/ " ' 
The principal sudder ameen, considering the pottahs not proved, alifthl .t 
found, from a decree of 1851, that defendant had always paifl jslte aajWl 
rent to plaintiff and plaintiff's farmer, and dismissed plaintiff a daim „' ... 
to enhance. ^ iVT-<r. . v. A . • / i>» 

Held bv the majority, that the above finding. did *Mfav$rimMUacl 
decree holding plain tiff to be incompetent to eajb&nce • ■, • «w. « 4 4ifl< 

6. In a suit for enhancement of rent, heJaV^aoeerdaiiQefw^llta !<• .IP 
previous decision, that Section 41, Regulation YjIL of 178GI fa&rswMn tun-i 
the talookdars mentioned in Section 68, whose engagements with the « '7 ! 
zemindars were recorded at the time of. the pep|^uali aettJ«B*i^p r 
and that the* onus of proving exemption from enhanceniflnt of 
on the patty claiming exemption. Plaintiff entitled: te* #js 

rates, with interest, from date of notice, defendants not thaffiuguc .. - . _ . 

testen plaintiff's rates, and having raised objections to the renersl . .. 
right to enhance, which they had failed to establish ' " Fi v? 67f * 

7. Special appeal admitted, to try whether lower court waflrttght. i * 
in decreeing enhancement of rent without notice, or ennaaoam«»»'ai v. ■■- • ♦ \ 
all of rent W putteet land improved by the tenant since date o£i In**.- -i • \ » 
pottah J*-* .....:. i, k . ifift6| 

8. A fcemindar can issue notice of enhancement o£.a pqefcttfi* 1 ^4v »»t* 
reedar's real, and on his non-compliance eject him. Judgme&fc ,ej *,. ,*«ni 
majority * . . » :#MI .. Mfe* 

9. HeW, that defendant holding a shop without any lease was not * « -m*^ 
in the position of a khoodkasht ryot, as held by the lower ajrpnHase ; >> :« 
court, but' was subject to enhancement of rent at, the pleasure of the i j 
owner, and liable to ejectment if he failed to, pay suck anhanfeci 

rent »;. 4Btt-> 

10. The competency of the auction-purchaser to enhance rent *£•**, * .* * 4 * 
under-temtre was toot afltected by a decree having reference ta ^sae-»..^ ., ■* 
tionS of rent from a former under-tenant. The limitation law inappliry. \ & 
cable to questions of enhancement of. rent, no agreement* . he*»jt> l , ' { ° 
extant <-. , gg|c 

11. As plaintiff* denied the p i . .t 
ingvpon them were not to be c \ r. 
excess of the pottahs, the lower c } 196 . n 

12. Held, that the terms of tl . t r . 1 
ant precluded enhancement of h-*.' r 
enhancement of Government rev 

defendants holding is situated, t ->, x >> . » 

the <eancelment of under-tenures, i 1 9f 

ia PhdnttfftttheheldeTofa •>•;.;..: 

Government khas mehal dh^e Fi rr*dr:'.< 

permanently settled. The teniu i«.r.i..'.i 

arrears of wmt, due unfair^ -a ^nj » ,i .* . ~ % 
terms of AosVIH. of- lg30, anc 
Government has subsequently m 
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tiff has issued notiqe on defendant to enhance his rents. Defendant 
demurs, and plaintiff sues for a declaration of his right to enhance. 

Defendant pleads that he is a niookurureedar not liable to enhance- 
ment. 

The principal sudder ameen declared defendant's deeds spurious, 
but, con$i<Jepng plaintiff's claim exorbitant, gave him a decree for a 
portion xjrfwnat he claimed. 

Held, on defendants special appeal, that plaintiff, as a dependent 
tajookdar under Government, rs not, as a purchaser under Act vlll. of 
1835, entitled to raise the rents of parties with fixed rights acquired by 
grant, prescription, or otherwise. As, however, defendant has failed to 
prove his mookururee, he is a tenant without any rights save tho.se of 
occupancy, and is therefore lfatrle to have his rents raised according to- 
the capabilities^ of the land ; aiM thus his special appeal on this score 
must be tiistnissed. : ' 

Held, also; on the special appeal of the plaintiff, that, as the defend- 
ant did HHt plead the incorrectness of the rates claimed by plaintiff, , 
but contented himself with standing on his mookururee title, leaving 
plaintiff's allegation as to rates uncontradicted, he roust be presumed, 
on an acknowledged principle of pleading, to have admitted the cor- 
rectness of that Which he has not traversed ; and, consequently, that 
plaintiff on defendant's mookururee title being overruled, was entitled 
to a decree declaratory of his right to enhance at the full rates claimed 
by him. 

Special appeal of plaintiff decreed accordingly . . . 1243 

14. Review of the judgment, p. 1436, Decisions of 1868, admitted 

to try the legal question overlooked in the Courtfs judgment ... 1249 

15. Held, ttfat, under Section 9, Regulation VII. of 1822, it is quite 
competent to a zemindar, notwithstanding that he has accepted a set* 
tlement, to institute a civil action to set aside the rates entered in the 
jummabuiidee of settlement ; and that, to entitle him to succeed in 
such ari'adtion, it is only necessary for him to show that the rates 
therein entered are not the pergunnah rates which lands of the parti- . 
cular nature and in the particular situation ordinarily bear. 

Held also, that, in a suit like the present, which is not directly for 
the reversal of the rates entered in the jummabundee, but for a declar- ■ 
ation of hi* right, ten years after the settlement when he accepted the 
settlement rates, to enhance the rates then accepted by him, it is - > 
necessary for him to show that, since the period of the settlement* 
circumstances have occurred which have tended to raise the value of i 
the ryots 1 lands, and, consequently, to entitle him to an increased share ■ ' - 
of the surplus profits of the lands, or, in other words, to an enhanced 
rent. Oase remanded for re-investigation .,. 180$ 

16. Plaintiff, a Government farmer, claimed to collect from the" 
ryots at the average rate she paid to Government, without taking any 
agreement from them, or serving them with notice of her intention to 
enhance the rent they had previously paid direct to Government. 

She instituted a summary suit in the collectors*© for the reats of 
past years at this alleged rate, which was dismissed, and then brought 
the present suit to reverse the collector's decision. 

Held that, a* she could only have succeeded in the colleetorate on 
proof of past payments or special agreement for rent at the rate she 
claimed, she could not, in a suit to set aside that decision on the ground 
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that it was erroneous, be permitted to raise questions which that suit 
did not involve, and that the collector's deoisioa was corrupt and must 
be affirmed . , . V '■'' '-/ 16 f^ 

RENT, RECEIPTS FOR. ; , 

Held that, where there is no mention in the plaint of a.demari4 ,f6r! 
a receipt, penal damages under Section 63, Regulation Vlll. of iyS#, 
and the Sudder Court's judgment of 20th April 1858, page %M, ' ..,,< ' 
Decisions, cannot be decreed. But the order decreeing plani tiff a * ° ' . 
receipt was affirmed ' ... 441 

RESUMPTION. 

1. Held, that Section 30, Regulation II. of 1819 applied to suits ". 5 
brought by proprietors of permanently settled estates ami to, Govern?,. ^ t 
ment when suing in that capacity; but in estates not permanently ,'• '♦ (1 
settled, whether the property of Government, or of other, parties^ wher.e • 
Government seeks to resume as sovereign power, the, suit, for resuw^-.. , , ', . 
tion, whether for land in excess of 100 beegalis,or otherwise, should ,by, 
instituted \>y the collector under the provisions of Sections 5 to '#$ o{ 
Regulation II. of 1819, modified by Regulation T v ~* * COK 

Suits brought by private parties, under the pi 
Regulation II. of 1819, before a collector, are apj , , 

and from his judgment passed in such cases, as ; 

originally instituted in the civil court, a spec 
Sudder Court. Suits under this section, in w 
defendant, or in which the revenue of the lands 
of an estate liable to a variable assessment, are i 
within three months^from the date of the. dec 
Revenue, or other authority exercising the pow 
from the order of the judge a special appeal 1 
Court. In resumption suits brought by Govern 
to 23, Regulation II. of 1819, a party dissatisfied 
the Board of Revenue may institute a suit in 1 
aside such decision within one year, and such si 
pleading and evidence will be tried as an appc 
the decision of the revenue authorities, a spe 
alter or annul the decision, a regidw appeal, 
Court ( • .,, ; . , ; . c „ .„,-,( 838 

2. Where the collector erroneously acting under Section ^,1 Regula- 
tion IL of 1819, resumed land in a Government khas me^al, not a 
purchased estate of Government, his proceedings sj>oii}d /have been 
submitted under Section 5 to the Board, and defendant ought, to have 
sued in the civil court, not by an appeal, but a : ,sujt to reverse the 
revenue award ; still he was misled by the ooUjtjokjr,; jaml qroler of . 
lower court deciding against the Go veiament,. claiu^ . could not.be • 
touched .. . , , , . , ..,.. 1187 

3. Where a putneedar had illegally resumed f lands, entered in ; ,a 
stmniid, comprising an area more than 100 beegafo in various, villages 
which were subsequently resumed by Government, and the settlement 
of the resumed lands, including the villages, resumed by. plaintiff, was 
made temporarily and then permanently with both plaintiff and 
defendants, it was held that tho putneedar plaintiff's illegal resumption 



Digitized by VjOOQl€ 



C IKDH 

was cancelled by tto subSecfuen* Government nesumption, and thai " 
plaintiff^being^lttlitfeA fcoi^t«le jointly with (Wfond&rtt for tbdresumed 
lands, 'was not ^b^itled'^b demand rent from them under his illegal 
resumjftitiii' : f ■ ! • > . .,. no 

KEVEWUEyASSEBSMENT/GF; .•-. . , 
&* Sfettteiitfnk '- i r 

rev^^.M" 1 :::; :••;': ■;:, /. ., . ... .. „ 

, 1. Plaintiff sued to recover from defendants, his co-shaVers, revenue ' " 
f>aid on their account The judge held that defendants were not only ; 
out of possession, but kept out of possession by plaintiff. Special 
appeals accordingly dismissed ... ' #1 

2. ^a#a^'A : i^ged,!that he paid the arrears of revenue due on 
a joinftAgtate! a^p^u^ .savgil it from sale. He then sued for the 
« racovery of the money, and got a decree, jointly and severally, against 
B, C, D, and E, his co-sharers. This decree provided that the person of 
E was not to be liable, as she was not in possession, but that ' her 
malikana in the colleotorate was to be taken by the decree-holde^. 
E was, however, Jbund to have no malikana in deposit. In the 

Inst plaintiff A. At their request, 
itedby a credit to thera with A 
hen got an acquittance from A for 
this adjustment, the* ziflah judge * 
- A on his decree on account of 17s 1 l 
possession of E's share, sued them 

isehad b^en disposed of by the 
jafnst them by crediting A with 
m, and that A's remedy was by 
I of execution, and that this suit ,! ;i - 
I never held E's 1 share, 
that B and C did hold E's sharrf 1 ; T(;l 
the amount apportioned by the ^ tJt 
accounts showed that A (plairitlffy 1 ' u 

A A (plaintiff) shonld have revrre?! " J r ' Tiv 
ge's order of separate apportion-'*' ' 3 
plaintiffs alleged advance was a ' ^ 
so for whose respective interests it 
referred only to the malikana of '* 
e estate now sued for ; and that 1 ^ 
appe'dants^iertt^ M^M'tfhltfPfr more than their own. 

Helo^ tf'tffiprittfthat $e original decree 1 being' a joint arid 1 *'• 
several one, the acouitt^cei)leaded%'B and C eouM only affect their " v < 
original SfcateSj aWttofc b^ % gejieral 7 release, and* that acquittance wag' '* 
only the'resm oT°fc!te ^aHJfcdfer mxkte of adjustment $oxrght by B *ud' 
C themselves. 
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Held, also, thai the plaintiff wasno* wtongin* suing as, fee. has, -- 
instead of proceeding* by lentil flfi ftxeo^tw <w appeal fromfthe .Offdejj t.- t i-r 
of apportionment, because it waa the -court .ftaelf which iaiUcatedVby . h ^ k f 
such order, the manner of proceeding, and wrongly made that appcgynTr^"- 
tionment, when the decree was clearly one against B, C, p, Hnd,& v 
jointly and severally, with a reservation only as to E*s person, ana 
thus plaintiff could sue for what remained unsatisfied «f hto^ddowWJ^ 
Appeal dismissed ... 82 

3. Held that, when a party sues to recover" aiteMftiii/'suiiirrffl / 'U 
money, which, he alleges, he has paid on account of his co-sharers, 
whom he has wrongfully kept out of possession) he is not entitled ttfb ^ 
a decree for the amount paid minus the amount of rent which he may 
have received from the tenants ; but as he does not come into court 1 ' * H 
with clean hands, his suit must be dismissed. 



"1 l. 



Application for review rejected, with costs , , ( ; J/.^ ( ^|^7 



BENT-FREE TENURE& '/ ] ,, /f , lffni 



Appeal dismissed. The lower court found udfe^d^t's latoraj - 
title before December 1, 1790, valid, and that limitation T)M^*fitoaJ ,,IM L « 
tiff's claim • ' •' "'''n^"'^ 

iHee Land, Possession of. No. 2. , . , . ,, f i)+ f(ir ,, i;w 3 

„ Appeal) No. 1. ■ .' . •-') ni hnrMsim 

REVIEW OF JUDGMENT. , ;/>ins' ?f mnWrn 

1. Application for review of judginent^fus^mawucbw^^aft^j,,, 
competent to plaintiff, when the case was first before, the^ Vwfc&wdJ 

E reduce the evidence, which he now desires to havejadU^ttedjan^^iOfiqc 
aving then produced it, he cannot be ajlowed now to tender ith. ,^..-v Ui i\M 

2. Apphcation for review of judgment rejected, the (^urfc/sepm&'t id 
no reason to doubt the correctness of its former ruljng, .^ndjthft, *f 
express tenor of Act XV. of 1853 forbidding the opening in appeal oi ,. J , 
any point not involved in the appellant's appeal without a WnaJ ^ 
appeal on the part of the respondent , ,,.. i/-ip ..46 

3. An order for costs was made in favor of petitioner in the jpiscelf„ fi()W 
laneous department ; but the proceedings furnish no means for.promit-.rp 
ing the amount of costs, and as the petitioners failed t*i • aafc rjor j* :t; ,/, 
specific order at the first hearing, this apphcation is dismissed; i '<, , ',,,*. -'. Y m P8 

4. Held, also, that a respondent in special appeal, .tJmgh.hV^o, .npt, \ } ^ 
appear at the trial, may apply for a review of judgment on the eapje, ^ 
ground as a defendant, against whom an exyporU decision, W ^^vi 
given, is allowed to appeal on the record -y, ; ' \, .., [ irn . M ^$72 

5. Two suits were brought by special appeUant^prarrear%fifir?Pfe,^ 30 
and two points are raised in special appeal , t • * *m r i J., u «*»// 

/¥ntf # 'that as the first court, upon the, arrea? awarded,., nVage^jaty , a , 
deduction by way of percentage as surburajka^ee allowance^ ai^#e|jnjjft\ ,] {iy 
ant djd^not appeal, it was not competent to the <lpiweriaj3p4Jatje «guffe,]j 
upon the appeal oi plainth% to, award that deduction^ r . - # , ^ iM : t , IV) , 

And, stotmdy that the . lower courts, which rejected , pla^tiS??,^^ , , , VWt 
for two years' rent, erred in not requiring defendant tp jjpye qtt<vf>airi y.i > 
iuent which he pleaded. , .< . , u ,j . • 



Digitized by VjOOQlC 



Cll INDEX 

Held that, upon tfae second point, the lower courts hare mis- 
carried, and as plaintiffs claim must gp back for re~conaideration and 
adjustment as to the exact amount due by defendant, no definite 
opinion of tbjs Court upon the first point is now called for ... 415 

6. Review of judgment disallowed in absence of cause shown to 
disturb original decree ... 439 

7. Held that, when, a petition for a review of any judgment of the 
Sudder Court, or any inferior court, is presented after t/iree mont/is, 
previously to the admission x>£ the review, the delay must be accounted 
for, and those causes should be of grave importance ; otherwise, litiga- 
tion rai^ht be indefinitely suspended, and all the evils incident ta 
uncertainty in the right of property incurred. 

Held alio, that, when this Court, on. consideration of all the . 
circumstances brought forward to account for the delay, and other 
reasons, T has empowered a lower court to review its judgment, it ia not* 
competent! to the Court, on the judgment so reviewed coming up 
before it in appeal^fco allow any objection as to the admission, of the 
review to be again argued before it Appeal dismissed, with costs ... 450 

8. On review of judgment, former decision maintained, in the 
absence of proof that the mortgage deed to appellant was executed in 
satisfaction of another person's debts . , , 657 

9. Th6re was npjust cause to review judgment 716, 719 

10. Application for review of judgment rejected, with costs, as the 
fact now brought; *° the Court's notice was before prominently brought 
to the Court's notice, though, by an oversight, not explicitly mentioned 
in the judgment of the Court, and as the Court sees no reason for 
altering jts opinion regarding „ the fraudulent nature of petitioner's 
alleged bill of sale ... 799 

11. Application for review rejected, the grounds urged being consi- 
dered insufficient ... 836 

12. Application for review rejected, grounds alleged not being 
established ... 337 

13. Application for review rejected for reasons assigned. 
Question whether, when a tenant sets up a title inconsistent 

with' and larger than is warranted by the terms of his lease, his conduct 
works a forfeiture* and entities his landlord to eject him. Point not 
decided, as the subsequent demand for rent was in any case a clear 
waiver of the forfeiture ... 84$ 

14. Application for review rejected, and it was held that the course 
previously followed by the Court, in requiring plaintiff to produce 
evidence of the validity of his mortgagor's title, notwithstanding 
the decree obtained by him in the Supreme Court against the heirs 
of such mortgagor, before requiring defendant to produce proof of 

her title,, was under the circumstances correct . ... 875 

15. Applications for review of judgment, as to the facts of the oases 
rejected, no good grounds for impugning the correctness of the pre- 
vious decision of the Court having been offered ... ,£8i 

16. Held, on review, that .the Court see no reason to recede from its 
former judgment on the whole case, or in any degree to modify the 
terms in which that judgment is expressed. * , 

Held also, that the Court in its previous judgment, by an oversight, 
omitted to allow a deduction of rs. 6844-7-9 made by the court below, 1 1 
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and not questioned by the plaintiffs in appeal before this Court, and l 
gave interest upon 1 the principal and interest united, during ' the 
pendency of the suit, instead of on the principal alone. r ' '* 

Hie former order of the Court to the extent above noted ikbdi- : ,; 
fied - :r • ■; !.;' 807 

17. Application for a review rejected, as the reasons on which i^w'fca/ 1 '' 
applied for were held to be insufficient, and had been fully coris&efr^dl ! 
when the case was previously heard •'''.',.' : HKW 

18. Review not granted. Local inquiry could no$ be of use when! : ! " v \ 
there was no* proof whatever of posseasion within twelve years ' ' i | . J ' 959 1 

19. Held that, as the parties at the formed heating of the sttft agreed ! n '■ 
to the accounts as prepared by the Court, and im{>Kedlv also ^he^priik f L : Ul ' 
ciple upon which it was drawn up, there was no ground fbr admrxtmg' ' * 
areview l ; l f.. liJ 9Q& 

20. On &n application for a review, on the grounds that tfce i feartjy 
giving a'knboolyut was bound to pay his lessor according to the ternis 
of it, it wis found on a reference to the decisions cite^ , byth#*^5ca , n1J l 
for review in support of her plea, tnatth^ lease on winch she-based'her 
claim had been held invalid oy those decisions. • - ./i ..; 

Petition rejected : 1 : 'I ;>{ V./ J l<Hfc' 

21. Held that, as the ameen was in the mofussil for one year *,*Wtt-ft '' \ : 
half, and petitioner failed to file His documents within that iime^ no t/ ' 
ground exists for granting a review on the score of • surprise. The .'jttjg; n » , , 
ligence of the plaintiff to his own interests having alone been the eansoj -,,j / ' j 
of the non-filing of the documents, they cannot now, on , any ple^.^e w | j ,, 
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received. . , . ,. - . , 

Held also, that, though there is in the opinion of Hindoos a nebg&sity : 
for the expenses of shradhs and offerings to the manes of ancestors^ j| ' 
which there is not for those of ordinary poojahB, still both expenses. 'aire., ( ( , t 
in some sense necessary; and as, when the estate was under, the - 
Court of Wards, the family expenses on account of poojahs '^e^o .,jj *j, 
allowed, the Court see no sufficient reason for disallowing them. . i: \ 

The application for review rejected, after the correction of : an ,, , 
evident error, with costs ,, , , ; •« i^0£$ 

22. Held, that the maxim, that every thing should be presumed ito • .i 
have been .rightly and duly performed uWl the, contrary i* shown, will : ; >: 
apt apply to a judgment between parties other than those \ before the i . / j. ■' 
court, so as in the absence of fraud to reader (that previous judgmppft .t i 
conclusive- on the point to be decided. Under the maxim, thatproce^dU, i , . ,> > 
ings betwen two parties cannot bind a third, thatt judgment is bpeti to .; i.u 
analysis and criticism, and. that weight only should <be .given i to it , t \ • 
which the soundness of the reasoning on which it is basdd , warranto , ', , k, i • 

The Court seeing no reason to alter the opinion > which it formed' \t ■< 
when the case was first before it, the application fwn review • of iju4gr .-, i 
ment is rejected, with costs - : -.» j -i •■..•> ;J- 1G$8^ 

23. Review of judgment admitt ;j 
which the Courts judgment was ' 
mortgage in a eillah other than tha ' : 
is situated, turns out to be an errot 

nection with that main one, looked ' ' ' 

it bear no such character ... 1059 
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iected, the decision not having been 

he decision cited not being applicable 1061 

ihe legal question overlooked in the 

... 1204 
judgment on the ground of mistake 
the plea of error forms no ground for 
pver is based upon precedent ... 1250 

fected, as the petitioners were unable 
ing: at the first trial brought to the 
t which they now seek for the review 1263 
>f , judgment rejected, the power of . 
.being revocable on the contingency 



judgment rejected, no new grounds , 



1266 
ib. 



of judgment rejected, as the grounds < 
it had been fully considered at the 
Lent ..... 1267 

31. Application \'or review of judgment rejected, as the ground 
now advanced no way affects the substantial justice of the decision ... 1272 
,32. Application for review of judgment rejected, as the finding, jpf ,. - 
tlie' lower court on, a question of fact could not be touched in , special \. t 
appeal ''' l ," ,, v ... X226 

33. Application for review rejected, as the ground now urged, though . , 
(orming one of the grounds of special appeal, bad been abandoned by xvy 
petitioner's, counsel at the first hearing .., j£99 

34. Application for review rejected . ,.. ^300 

35. Application for review of judgment, on grounds similar to 
those previously urged, rejected 1298, 1301 

36. A new pleader, in review urged that the first issue directed bv . 
this Court to be tried in remand did not arise on the pleadings. Held, . ,, 
tnat where the pleaders in the original case had agreed that it did arise, 
and the pleadings showed that it did so, this application could not 

be allowed ' ... ]£]$ 

37. Application for review of judgment rejected, not only because 
the survey maps relied on were not produced at the trial of the case, 

t no conclusive evidence of the site of 

... ifc 
of judgment rejected, as the burden of 
le defendant, and as, the alleged partici- 
.ving formed no part of the issues arising 
iot competent to- the principal sudder 
sue .., 1313 

of judgment admitted, the majority, of 
e lower court's decree against the estate 
it a cross appeal on the part of any one 
ate, and having expressed no opinion on 
unds for releasing the respondents from 



Id a mortgage of* property, and the 
of sale of the same property, but of a 
i other with fraud. The judge has- given 



1320 
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no deckje# oWoiert oh tin 

and, semdly, it both £t 
bisk* has not taken the \ 

41. AppKeattorrfor re* 
show theit the Court had 
dohelusiop from, the cl 
based - 1 - ' •'' 

42. Held, that when t 
months, it is imfispensrfbl 
should, 1 in the • first hist 
the delay being satisfect 
Suited only if, on a consi 
stancer-of 1 tti6 caAe appear 

In the present case tl 
regard tdtfie^egtiatioh i 
the commissioner is theri 
**& costs Wl 

43. iftflplidatlbn for review of judgment ' r^Jfete't theUio^t^on,, n 
reconsideration', seeing hot the slightest reason to douDrtnkWfecfhess f w / " 
ofite^^rfodgment "' ll " rt " i -'Vl* t^ 
. f 44. ^ Application' for review rejected. 'The case whitm ttffe .J>^tfn^^; f , ; f ! i . 



roved having Ijeen a totally different one from that set up,in hjs pUinjb f$#f 
45. Ap^ftcat)oh' for review rejected;' no hew /founds for a 1 reeon : 
sideration of the case having been shown '' >r„ »u *., .♦,!,. _;.•«*" Wttg 

'46. Proof of the continued possession of debtor'' f ihfe : tnVaW$ UI ™ 1 * 
deeds of transfer made by him, held to be hebessarv to 1 efiiifle' [c^elStS - ! 
to seize the property for sale ' T Ml,,in; ' 'M; % x " fy 

47. Airplication rejected as beyond time. A request\%Y ah bxte& n '*' 



sion to tonttoflfra barrister not complied with, as there' faaffl&eh, am o&l . v , 
time fc*»uch consultation r " ^ T ;^f ' ,a ™;: \ftft{ 

48. ApMications for review rejected ' / ' ' ': ^ ^l^'jlM 

49. Held,' that it was no ground for review thatcerfcaiif tfccovLuta , ', 



filed and accepted in the case were subsequently looked ,ijppn wuff 

BUSpiciOn by Other JU'l 0rps * n orirttJiPr r»ajw* hAftxrppn nff»«r T^aiifiW liii^ 

for a diflterent thaiter 

60. kppTication f 
pleadings adopted by 
the chief point to be i 
litigatkm' wafc' ariceat 
genuine*^ of the m 
not urged 1 at the j 
to 1 prove his special j 
held that thfe mortgaj 
had admitted that 1 
held thel-g wete no gi 

51. AbjplitSaflon A 
j/iasmueW as the' raili 
evidence which the C 
a review ; 2nd*, inasm 
reason wh^ thedocut 
the case 1 was first bef 
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failed to show, notwithstanding itreir adiriitiied cause of action arose 
more than twelve years before the institution of the , suijt, that they 
were within the time allowed by law for the prosecution of the legal 
remedy - ■ - ... 1596 

52. Application for review rejected, as the ground now urged was 

not broikh^Jfotward .ofi'sppUL an* was in itself untenable ... 1596 

53. Ctofly o^th^tWfyy df a cfeW uoi afloweVl to be received in review, 
the non-production of the" original at the" hearing 6f the case not being 
accounted for ... 1597 

54. Application for review rejected, as preferred beyond time ... 1688 

See Revenue, Assessment of, No. 1. 
„ Actions, Practice. 

The evidence went to show 
kuboolyut of transfer, and then 
f a part of it in favor of C, and 
ed of gift, on his daughter. She 

daughter's possession at any 
r of sale was prior to the other 
possession could not therefore 



I bills of sales executed by the 
itiffs, though of a date prior to 
> be spurious, as the plaintiffs 
of of possession, or of payment 



89 



901 



title, a bona fide purchase for 
e vendee could not oar plaintiff's 
tral property ... 954 

_. placing in possession a bona fide 

purchaser for good consideration, as against an alleged ikrarnamah of 
the seller and his brothers to their mother, to keep her in possession 
during life and not to alienate ... , 1080 

5. The judge's finding on the evidence was correct, and confirmed 
accordingly .♦. ,1081 

6. Iu a case where the execution and genuineness of the deeds were, 
not disputed, bat the contention was that, as a special appeal was pend- 
ing against rti^Hecretr in fit vol* of the party who held the deeds, and 
that partyrotve a basnamab, or deed of withdrawal, in that appeal, the 
latter bad no power of alienating the property, and that thus the deeds 
were inwftUl. Held, that the decree of court in favor of the holder of 
the deeds gave him full power to transfer the property, and that the 
baznantah <Md. net affect this power ... 1282 
*< 7. Subsequent sale of land to a party, without notice of a previous 
contract on the part of the vendor to sell to another party from whom 
earnest-money liad been received, held to be valid, unless impeachable 

on the ground of collusion and fraud .... 1445 

(SALES, PUBLIC, FOR ARREARS OF REVENUE. 
See Auction Sales. 
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SALES m SATISFACTION OF. p^pB^S. ^ nV , , , r> . . . . , 

^Execution of Decrees. '•'•' ,; * J '"•«' - ■• •>• - - 

SECURITY FOR COSTS. 

Appeal dismissed, ,siuce the real defce^an^hatk not, .nut in, ,,,,. 
legal security m the lower court, and, froa^ t^ Ju^gqieat tyfi** 
passed, could not be entitled to appeal thyougl^aggat _« r Ci , '. , ,. r . TU .^ 

$&F»OFF. 






iSSse Rent, No. 13. , / 

SETTLEMENT. 

1. This suit relates to the liabilil • » \ f 
permauently-settled estate, to pay a fi 

addition to the sudder jumma of his h 

favor of plaintiff by the lower appellate 

that judgment was affirmed ; but t 

questioning the construction of the . ,' 

ment, as already adopted, review of juc 39. 

On review of the judgment in que \ 

order of the lower court, exempting- a ."'',' 

sale from liability to a payment to 
found, by documents since discovered 
brance was expressly imposed on the ea 
and deduction made in consequence 
and was not merely an allowance for tb \2Cfi 

2. Held, that, where a settlement hi 
authority and the estate brought on 
settled mehal, any subsequent remissic 

ing the rates of assessment does not de 144ft 

See Revenue, Assessment of 
„ Summary Award. 

SPECIAL APPEALS. 
See Appeals, Special. 

STAMPS. , .' 

1. Held, that where time had been given by the court to a defendant 
to have a document stamped, and the defendant made no delay in 
applying to the collector to have the proper 'stamp affixed, and the 
document duly stamped was, immediately on its return from the office 
of the superintendent of stamps, filed in the suit, the lower court should 
bare accepted such document, though not filed with the answers; and 
have given it due consideration ..-,1159 

2. A bond engrossed on two stampt papers, each of which was of *" - 
the full value required for Buch a bona, was well engrossed, and it 
mattered not whether the signatures wete on both sheets or onfo on 
one. Act XLI. of 1858 applies to the case, and the precedents of 8th 
December 1851 and 2nd July 1856 arc inapfcrticame ' u 1 .,'. • 1M9 

See Appeals, Special, No. 2. 4 jb, ^-aj l-i **'_ 
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SUB-TENURES. 

See Tenures, No. 1. 

SUMMARY AWARDS. 

. 1. Held that, in order to bring a proceeding within the category of 
an award, there must be a judicial inquiry, either more or less formal ; 
that in the present instance the survey officer refused to enter into 
any inquiry at all, and the mere record of this refusal is do award, 
and, consequently < plaintiff, special appellant, is well within time in 
bringing ins present suit under the general law of limitation. Case 
remitted to the lower court for investigation on the merits ... 365 

2. Held, that a civil suit to set aside a summary decree is not 
simply an appeal ; it is an appeal, and something more ; in other 
words,* ajftbough* the issue to be tried by the civil authorities is 
identical with that tried before the revenue courts, the parties are 
not confined to the same evidence, but can add to that which was 
filed in the summary proceeding. 

Held, also, that civil suits can be brought to reverse summary 
decrees either in consequence of their illegality, or of their non- 
conformity with justice. In the former class of cases, the legality of 
the summary decree is the sole point in issue. In the latter, the sole 
issue is on the merits, and the civil courts have only to look to the 
matter in issue as it is before them, and not as it was before the 
revenue court. 

Case remitted to the judge for re-investigation with reference to the 
Courts remarks * ... 636 

* 3. The receipt filed in execution of a summary decree being accepted 
by the collector, suit in the civil court could, not be brought on the 
ground of its alleged spuriousness . . . 937 

4. Held, that settlement officers are not competent to make an award 
as en a question of whether a title be that of a conditional or an abso- 
lute deed of sale, but must look to actual possession only ... 11 35 
* 5. Where the zemindar summarily sued one of several tenants whose 
names were registered in his serishta, for the rent due from them all, 
and obtained a summary award, and under such award ousted the 
tenants and settled the lands with a stranger, it was held that a suit, 
brought by those tenants who were not parties to the summary suit, to 
recover possession, though not brought within one year from the date 
of summary award, was not jarred by the provisions of Section 6^ 
Regulation VIII. 1831 ... 1498 

SUMMARY SPECIAL APPEAL. 

1. Case remanded, as the lower courts have decided the case on a 
point not properly at issue between the parties. Plaintiff claimed to 
have purchased a third of certain property from Nusserut Reza, 
alleged to be his share of an ancestral estate. The defendants denied 
the right of Nusserut Reza to that share, and further pleaded that the 
sale by Nusserut Reza to plaintiff was collusive, the deed of sale 
not having been executed on the date it bears. The lower courts have 
declared the plaintiff's deed of sale collusive, though Nusserut Reza 
admits that he executed it, and on this finding dismissed the suit, 
declaring that plaintiff had no right to bring the action. As respond; 



Digitized by VjOOQlC 



IXDII C1X 

/ 

cuts, however, admit that Nusserut Reza could bring au action, . and 
plaintiff is his acknowledged representative, it was held that the firsY Q 
point to be tried was the right of Nusserut Reza to any portion of the 
ancestral estate, his share of which he admits he has sold, to the plain* . 
tiff, and not the bona fide nature of the sale between Nusserut Reza 
and plaintiff v.l 949 

2. On an objection that the Sudder Dewanny Adawlut could not hear • ' 
the special appeal, as it had no jurisdiction, the principal sudder- * 
ameen having decided this case of execution of decree of the sudder 
ameen in the capacity of sudder ameen, (having charge of that office,) - 
held, that this Court could always hear and decide questions of juris- 
diction in admitted special appeal, even though not taken below. 

Held that, by Sections 6 and 7, Act XXV. of 1837, and Seotidii 
5, Act VL of 1843, the appeal must be looked on as one from the deci- : L 
sion of a sudder ameen, and that there was no appeal to the Sudder 
Dewanoy Adawlut ...-* 1416 

3. Lower court held not to have refused a hearing to the jsetiMOneV, : T 
but to have decided the case against him on inferences drawn from his « »''* 
own acts and bearing ou the merits of his claim ' . . . ■ • T683 

SUPPLEMENTAL PLAINT. . '''T. .T.'.J 

See Pleadings. , ' 

SURETY. ' -; 

1. The surety, having assumed the' judgment debtor's reepon»*> \ * 
lities, all the property held by him up to his decease was answerable, ■ i 
and could not be withheld by his heirs «■.... t38l 

2. The liability of a treasurer's surety under security bond ^bnfci* » t . 
flues, even though he has been discharged on formal acquittance, until .i» ^ 
the accounts of the period during which he was surety have J been *> 
correctly balanced. • • kl 

Lower court's order oorrect, excepting as to the interest charged)' \ > 
upon the surety «;. 698 

3. Held that, when personal property had been pledged as seen* «;. . 
rity for a debt, but without any power to sell being' given to the ^ j. 
lenders by the borrowers, in the event of the money not being repaid * .. i . 
by a certain date, the lender was entitled to bring an action for- the 
recovery of the money lent, and could not, as pleaded by special 
appellant, have sold the property pledged* and brought a suit for any • 
balance remaining unpaid ..t 946 

4. In a case in which plaintiffs sued defendant on an agreement by 
defendant to be responsible for the realisation of certain monies, being 
profits of land from 1250 to 1255, and plaintiffs subsequently joined 
defendant in a suit against the gomashta of the land for balances of ,. „ 
1265, held, that such joining in a suit did not release defendant from 

the obligation of the agreement, such amount being deducted from 
plaintihV claim as they might realise by the suit ... IQG2 

5. Held that, as the decision of the lower court showed that the. ,i, { - 
offer of a party to become surety for another had been accepted by .the . 
plaintiff, though such acceptance was not recorded in the petition, or .... • 
formally sanctioned by any separate proceeding of the eourt, such • 
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partv was responsible for the sum claimed by plaintiff! The Court, 
therefore, reversed their decision of 24th February 1858 ... 1016 

6. Appeal dismissed, on the grounds that the sale ishtehar was 
duly issued, and no objection as to the officer who conducted the 
sale was taken in the lower court ; that as both the real and personal 
property of the appellant was duly attached and advertised for sale, 
the objection that the collector in the first instance ordered appellant's 
persona) property only to be attached was no ground for reversing 
the sale ; and that, as the appellant was unable to show that his 
liability was limited by the terms of his security-boud to the property 
therein pledged, other property belonging to him was liable to sale, 
to realise any balance which had not been covered by the sale of the 
property pledged ... 1606 

TENURES. 

1. A swburakaree tenure, consisting of twelve villages, having 
been purchased by plaintiff when sold under a decree for arrears of 
rent under Regulation VIII. of 1835, plaintiff brought a suit to oust 
defendant from possession of one village, which had been assigned to 
him by chelate surburakar. 

♦Held that, as the collector (lawfully or not) sold only the rights 
and interests of the defaulter in the surburakaree tenure, plaintiff 
was not competent to disturb the assignment made by the defaulter 
m favor of defendant ... 3$> 

2. The collector having purchased an estate, and engaged with 
a' sbikmeodar within it, reserving right of sale of the shikmee, 
the teuove was a salable one within the meaning of Section 8; 
Regulation VIII. of 1819 ; but the zemindar only, and not a farmer, 
had povwr to sell the tenure. Order of the moonsiff upheld against 
the decision of the judge 

3. The aemindar having never recognised plaintiff as his tenant 
answerable for the rent, nor plaintiff ever applied to him to recognise 
the partial transfer of the recorded tenants' rights, the zemindar was 
not bound to inolude plaintiff as a defendant in his summary suit, and 
justly couW sell the under-tenore. Appeal rejected ... 707 

4. As the tenure was not putnee, the zemindar was justified in 
refusing an under-tenant pottah for a fractional part of his holding ... 654 

5. Where the special appellant was unable to show that the ryots, 
from whom he had purchased, had a right to sell their jotes without 
the consent of the zemindar, and had purchased subsequent to the 
date of the plaintiff's (respondent's) lease, it was held that the plaintiff 
was justified in refusiug to recognise his purchase, or accepting him in 

the place of the former ryots ... 887 

6. Held, that the consent of the zemindar is not necessary to the 
transfer of a share in a jote, which is in its nature transferable. 

Held, also, that the registration prescribed by Clause 8, Section 14, 
Regulation VII. of 1799 is for the security of the zemindar rather 
than for the benefit of the under-tenant, and that it applies solely to 
dependant talookdars ; and that, as the plaintiff in this suit is only 
the purchaser of a jote, not a talook, the law is not applicable to his 
tenure, and the present action against the zemindar for the enforcement 
of its terms will not lie. 



Digitized by VjOOQlC 



I If D JC X Cli 

Special appeals dismissed. Costs payable by each party respectively 105 L 

7. Held, that the sale of a dependant talook is not invalid in conse- 
quence of the non-entry of the rent payable to the zemindar in the sale 
lotbundee and notification prescribed by the circular order dated 17th 
July 1846 ; in other words, the rule on the point laid dowu in that 
circular is directory and not imperative. 

Special appeal rejected, with costs ... 1113 

8. Order of lower court reversed ; the arbitrators' award having 1 
adjudged possession as of a proprietor, without interfering with any 
tenant's rights, which were not before them 1123 

9. . Where the defendant pleaded a mookururee pottah, and, when 
that was declared to be spurious, pleads a prescriptive right from long 
possession, it was held that the lengthened possession of his mother 
and his subsequent possession on sufferance did not render him other 
than a ryot at will, and that the semindar was consequently entitled to 
recover possession ... 1 181 

10. The auction-purchaser under Act VUL of 1835 would have had 
power to cancel subleases of the defaulter, had he been able to show 
that the sub-tenures created were of the kind intended in Regulation 
VIII. of 1840, *Bd eapabte of sale for arrears of rent .. . 1 176 

11. A claim for the possession of land on an hereditary title is in- 
compatible with an admission of having previously held the same land 
an a temporary lease. Similarly, an admission of having settled on 
other land .during some years nullifies a claim to wasilat for such 
period for the land in suit Lower court's decree reversed, with costs 1848 

12. An auction-purchaser of a talook separated from a pergunnahy 
after a lapse of twelve yearn, (the limitation being saved by the interna* 
tion of the Doorga-poojah holidays,) sued for four kismuts as belonging 
to his talook, assigning no satisfactory reason for the delay, . and produc- 
ing no * ether proof than a copy of an unanthentioated quinquennial 
register, and, though he had received possession of the talook through, 
an ameen, not appearing to have advanced any such claim then or at 
any time before this suit for these kismuts. Under the circumstances, 
the Court would not disturb the possession of the defendants, and 
reversed, with costs, the decree which the plaintiff had obtained from 
tfceJower court -.,.■ 1350 

VALUATION OF SUITS. 

The Court decided, under the circumstances set forth, that the 
case was of a value such that the appeal from the order of the princi- 
pal sudder ameen must be preferred first to the zillah judge 

Order on costs accordingly ... 488 

WARDS, COURT OF. 
See Guardian and Ward. 

WASILAT, 

1. Suit for waeilat accruing during pendency of a former suit. Claim 
held not be barred by C. O. ofllth January 1839 t as plaintiff could not 
sue before a particular assignment in his favor. Another plea in bar, 
that plaintiff could not sue in the life-time of the party who made the 
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aasig^e^lpr^^ ( ^a4 ^gvwusk parted witf* liar rights, * overruled 
w»s$n^fe^ r D^fp^ufer st^meut of wasilat, in al 



for the ne^n^ J f$a| s ep. r D^Fp^ufefswemeut of wasilat, in absence of 
proof of the amoufttj fyy, p/a^nfatf, accepted. Poojah expenses allowed in . 

2. ^^VtyPnlf s^ad^S?" .p^wssM^njofBflr. 3f. t and for the correction of 
jg^ittas regaxaingS iraees^W which they, instead of being entered as 
"a portion of his taloofe nureerampore, have been made to form a 
portion of Ram Dass, though settled with him . by/ the zemindar of 
turuf Joynarain Ghosal as a portion of Hureerampore. 
The defendant pleaded, that the land in dispute was a portion of : w 
. Dass, and that it was settled with him as such by the . 
mlL °ttte 'feMfr^bf^Jb^narain Ghosal was under the Court 

riffijttfr *i^^ inasmuch as the ' 

Wvin#%S»^<^l^^ oJPtmntf-Bam Baa*, the , 

^ct 'cannot now be questioned. 

Held, that it was incumbent on the principal sadder ameen ] tir » \ / 
inquire- whether plaintiff is of right entitled to the land as sued for by 
him, as the mere act of the collector, acting vati agent ofthe lifenrfc'ofv 
Wards, could not alone be decisive of the relative rights of the parties 
to the suit. 

Case remitted to the principal sudder ameen, with directions that 
he re-investigate the case irrespective of the act of the collector, and 
looking only to evidence of right, both documentary and oral, filed by 
both parties ... 78 

3. Objection taken to liability for wasilat in execution of a decree 
held not to apply, as the wasilat in question refers to the period subse- 
quent to the decree. 

Held, also, that the amount of wasilat due could not be determined 
by the amount realised, but by the rate leviable, as the land was occu- 
pied by petitioners' servants ... 101 

4. Held, that the inquiry of the principal sudder ameen as to the 
amount of wasilat due to plaintiff is defective. As, however, the 
plaintiff has consented to give up his wasilat altogether, the order of 
the lower court, so far as it decrees wasilat, is reversed, with costs in 

1 proportion to the amount decreed . . . m 

5. Judgment of lower. cour^modifiejLaa far as it limited the rate at 
which wasilat should be realised, before local inquiry had been 
made ... 0$6 

6. Held, that it is no sufficient ground for refusing a party mesne 
profits that he had not, in the course of the suit, proved the exact 
amount due to him. The plaintiff's right to mesne profits during the 
period of his dispossession having been established, the amount must 

be ascertained in execution of the decree ... 1229 

7. Former decree amended by granting wasilat, no cause being 
shown why such wasilat should not be given in a decree for possession 1668 
WILL. 

1. This suit was nonsuited by the sillah judge, on the ground that 
it was not competent to plaintiff, as devisor, to sue to establish her 
own will in her life-time. But associated with the so-called devisor 
were the parties in whose favor her deed was executed, as plaintiffs ; 
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and as the declared object of the action was to bring to an issue the ; 
power of appointment, asserted by the devisor, under the authority of* 
her deceased husband, it was held that the action would lie ... -99 

2. When parties other than the natural heirs apply to administer to 1 
the estate of a deceased party under a will, the judge should' only give 
a certificate if fully satisfied of the goodness of the will ... r 1398 

See Curator's Act, No. 1. J ■ : 

WITNESS. 

The circumstance of a witness's house being in the district to 
which he is summoned to give evidence is no ground for refusing him,, 
his expenses ; and where the party who summons the witness does i 
not object to the payment, the judge is not authorised to With- 
hold it ... . liio 

WXJQF. l * 

Set Mahomedan Law, Endowment. .^ ur a- ,j 
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Kishen Mohan Kyburt and others v. Mr. W. G. Nicose Pogose and another. 

Case remanded for re- trial, at the decision and circular order quoted by the 
lower court are not applicable. It was held also that the point to be 
determined was, whether the defendants had been accustomed to collect rent 
from the plaintiffs and other fishermen, without taking kuboolyuts from 
them ; for if they had, the absence of a kuboolyut would be no bar to their 
right to realise rent ... ... ... ... ... 1 

Baboo Proeonnocoomar Tagore and others v. Raj Lnkhee Chowdrain and others. 
In a suit for recovery of land, plaintiffs, appellants, having upon the evi- 
dence failed to prove their case, the order of dismissal made in lower court 
was affirmed in appeal ... ... ... ... ... 3 

Tooree Beebee and others v. Nnzzer Mahomed and another. 

Case remanded for account to be taken between plaintiff, mortgager, and 
defendants, mortgagees, agreeably to Section XI. Regulation XV. of 1793 5 

Parbottee Chnrn Biswas v. Tarinee Chnrn Biswas and Gouree Chnrn. 

Case remanded to the lower appellate court for re 'Consideration on account 
of previous incomplete investigation ... ... ... ... 6 

Joykishen Mookerjee v. Unnopoorna Dassee. 

Case remanded for inquiry into existence of asserted rent-free tenure before 
1st December 1790 or not, and for application of the law of limitation 
according to precedents, in reversal of previous judgment in this case ... 8 

Kiabennath Boy v. Hnreegobind Boy and others. 

Held that an adopted son is entitled to share collaterally, and the son of an 
adopted son is entitled to the rights of his father... ... ... 18 

Gooroopersad Chowdree and others v. Badhamadhub Boy Chowdree and others 
and Pran Doss and others. 

In a suit by plaintiffs to recover possession of lakhiraj land, from which, in 
consequence of the zemindars* entering into an engagement with their tenant, 
they had been summarily ejected, held, in conformity with other cases, 
that it was not necessary to try the validity of the plaintiffs* tenure ... 20 

Madhoomonee Dassee and others v. Bhnggobnttee Dassee and Uinbikachurn Boy. 
Held that a zillah judge cannot sit in appeal from an order passed by 
himself as collector, in a suit under 'Regulation II. of 1819 ... 22 

Meer Ismael Ali, and, after his demise, his w'fe, Mnsst. Wajhun, and Syed Janut 
Hossein and others, his sons and heirs v. Sheikh Borkat Ali and others. 

This suit was instituted to set aside an execution sale of lands, consisting 
of four kittas or portions ; and the first court decided for the plaintiffs, but 
the zillah judge on appeal nonsuited the case, as the zemindar, wlto appeared 
as a third party, and professed to be in possession of one of the four por- 
tions, had not been made a defendant in the suit. 
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Held in special appeal, thai the sole issue to be tried in this action was the 
validity of the execution sale; that the zemindar could not be required to 
plead to this issue ; and that his possession of the land, as asserted, could 
not be prejudiced by a decision made in his absence ... 24 

Maharajah Hetnarain Singh v. Baboo Modenarain Singh and others. 
Musst. Doolhuu v. Maharajah Hetnarain Singh. * 

Appeal rejected, as the method adopted by the lower court for adjusting the 
accounts between the parties was considered correct ... ... 26 

Butnessur Pal Chowdree and others v. Greeschnnder Ghose and others. 

Tlie lower courfs order in dismissal of the suit, as barred by limitation, 
reversed ; for as regarded portion of the property, the cause of action 
had arisen to plaintiffs within twelve years of institution of suit, and re* 
yarding the remaining portion, the law of limitation was to be applied or 
not, according to the state of facts found ... 28 

Baboo Prosonnocoomar Tagore v. Bhugeeruthee Debea Chowdrain and others. 

Suit relative to chur land remanded for further investigation ... 30 

Gostbeharry Dutt v. Muthoor Shaha and others. 

Order of remand on application for special appeal. The judge held the 
claim barred, as it was false in part, and dismissed the suit, lie was told 
that he should have given an opinion upon the other allegation of the 
plaint ... 82 

Mr. A. MacArthur v. Rajah Pertap Chnnder Singh and others. 

Mr. Dunlop, proprietor of the Meergunge concern, took an estate in putnee. 
After his death, his executors sold part of the Meergunge concern to Mr. 
French and part to defendant. The lands of the putnee were consequently 
divided without the knowledge or consent of the zemindars, who sued the 
defendant for the rent as representative of Mr. Dunlop. Me pleaded his 
liability to pay rent only for such portion of the putnee as was in his use 
and occupation. The judge, on remand, having received copy of an an- 
swer of Mr. Frenches filed by him in a separate suit for the rent of this 
pntnee, gave a decree against defendant. 

Held that the answer of Mr. French in another suit, which had not been 
decided, could not be considered as If gal evidence against defendant, till 
the averments contained therein had been adopted by the court. 

Held, further, that, as defendant succeeded Mr. Dunlop as proprietor of the 
concern, and was, as far as the plaintiffs could be expected to know, the 
representative of Mr. Dunlop, no information of the private arrangements 
made by the executors of Mr. Dunlop having been made to plaintiffs, in 
whose books Mr. Dunlop*s name still continued to be registered as putnee" 
dar, the plaintiffs were right in making the demand of the whole rent from 
him ; that, as he had previously filed a petition claiming possession of 
the whole putnee, and declaring himself liable for the rent, he must, from 
it and other evidence adduced by the plaintiffs, be considered liable for 
the whole rent ; tliat it was for defendant, who advanced the plea, to prove 
separate use and occupation ; avd that if he wished to have his liability 
limited, he should apply to the zemindars to have his name properly 
registered ... 33 

Chunderniohun and others v. Nurnaraiu Chunder, and after hitn Hurcndernarain 
and others. 

On tlte reversal, of a sale in execution, of decree, the first court ordered # 
reimbursement of the purchase-money to the petitioners. This order was 
upset by the lower appellate court. On appeal to this Court, the last 
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order was upheld, as there had been no allegation in the pleadings, and no 
proof on the record, that the plaintiff had had the benefit of the tale 
proceeds, and petitioners, in their answer, had not made any allusion to 
the purchase-money) or claimed its restoration ... 37 

Kaleepersad Roy Chowdree v. Kishenindur Chowdree. 

This suit relates to the liability of plaintiff \ proprietor of a permanently* 
settled estate, to pay a fixed maintenance allowance, in addition to the 
sudder jumma of his estate. Judgment was given in favor of plaintiff by 
the lower appellate court, and in special appeal that judgment was 
affirmed / but food cause being shown for questioning the construction of 
the terms of the permanent settlement, as already adopted, review of judg- 
ment is allowed ... 39 

Resal Tewaree v. Musst, Mukbool Fatima and others. 

Appeal dismissed on the evidence and probabilities of the case. Decision of 
the zillah court showed the seal on the pottah and receipt pleaded to have 
been at the command of a dependent who abused the power it gave him* 
The lease was of an unusually long period, and on most favorable terms. 
No dispossession had formed the subject of complaint, and this suit was 
brought more than ten years after alleged dispossession ... 40 

Juggernath Tewaree v. Sheikh Iradad All. 

Suit by a proprietor of a permanently-settled estate to recover land belonging 
to that estate, which was declared by defendant to be lakhiraj, was ad* 
judged in plaintiff's favor upon the strength of a statement made by 
defendant in a resumption suit, that he paid rent under the 'estate to the 
zemindar ; but it is held in appeal that this statement is not conclusive 
against defendant, and that the statement, possibly untrue, does not create 
a title in favor o/ plaintiff. Accordingly the case is remanded to be 
disposed of on its merits ... 43 

Mr. David Andrew v. Rajah Suttees Chunder Deb Roy. 

Application for review of judgment refused, inasmuch as it was competent 
to plaintiff, when the cote was first before the Court, to produce the evidence, 
which he now desires to have admitted, and not having then produced it, 
he cannot be allowed now to tender it ... 44 

Musst. Chundermonee Dehea v. Messrs. Frith and Sandes. 

Application for review of judgment rejected, the Court seeing no reason to 
doubt the correctness of its former ruling, and the express tenor of Act XV. 
of 1853 forbidding the opening in appeal qf any point not involved in the 
appellant's appeal, without a formal appeal on the part of the respondent 46 

Greeschunder Ghose v. Rutnessur Pal Chowdree and others. 
Rutnessur Pal Chowdree and Oomachurn Pal Chowdree v. Greeschunder Ghose 
and Jugodumba Dasseea and others. 

Suit for waxilat accruing during pendency of a former suit. Claim held not 
to be barred by C. 0. of lith January 1839, as plaintiff could not sve 
before a particular assignment in his favor. Another plea in bar, that 
plaintiff could not sue in the life-time of the party who made the assign* 
ment, for she had previously parted tvith her rights, overruled for the 
reasons stated. Defendants' statement of wasilat, in absence of proof of 
the amount by plaintiff', accepted. Poojah expenses allowed in account ... 48 

Xiukheemonee Mchuntee Thakooranee v. Kheterprya and Russikanund Mohunt 
Thakoor and others. 

Ultere two brothers, A. and B., joint possessors, made over to C. possession of 
certain lands on consideration of his paying off their debt to D., it was not 
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competent to C, or to B.'s heir*, under the circumstance* of the case, to 
hold A*s widow answerable to a further extent than one-half of the liabili- 
ties incurred by A. and B., nor to deprive her of her share in the lands 
on account of liabilities created by B. himself over and above the joint act 
of himself and brother ... 54 

Mr. R. Solano v. Musst. Roop Kooar. 

This suit was instituted to recover possession of a share of a village which 
had been leased to plaintiff for eight years, in consideration of a cash 
advance, and from which the lessor, defendant, had ousted plaintiff*, on an 
arrear of rent being decreed to be due. * 

Held, that lessor, defendant, with reference to Clause 4, Section XVIII. 
Regulation VIII. of 1819, was competent to oust the lessee, and that, as a 
distinct provision is made in the lease, that, in the event of the disposses- 
sion of the lessor, his advance should be repaid from other sources, the 
lease of plaintiff" was not irrevocable ... 68 

Kalee Kishen Roy Chowdree and Oomakunt Roy Chowdree v. Cbnndurkant 
Mookerjee and others. 

In a suit by a zemindar for enhancement of the rent of a dependent talooh 
possessed by defendants, appellants, it was held by the Court unanimously, 
that the service of notice by the plaintiff had been proved, and that the 
defendants had failed to establish the validity of the deeds under which 
they professed to hold the land at a guaranteed rate of assessment. But 
with respect to the enhanced assessment to be imposed, it was determined by 
a majority of the Court, that the case should be remanded to the principal 
sudder ameen for complete enquity upon that point ; and also, with the 
instruction that, as the plaintiff held a neemousut talooh under defendants, 
to the extent of one-third of their talooh, the rent chargeable to defendants 
upon that land should be reckoned as a set-off for rent payable by plaintiff 
to them, leaving defendants to their own remedy for any higher rate that 
may be due by plaintiff to them ... 60 

Greeschunder Sen Faramanick v. Ramgopal Bhadoree and others. 

Held, that when the pleas of a party, originally an objector, are considered 
in drawing up the issues, and evidence is produced by him in support of 
those pleas, the objector has accepted the character of a defendant, and has 
exercised all the privileges of one : he cannot, therefore, subsequently raise 
any formal objection grounded on his original position, which, by his own 
act and acquiescence, has been cured. The plea, therefore, raised in special 
appeal on this ground, is of no validity, and the special appeal is dismissed, 
with costs ... 66 

Mndhooram Bhuttacharj v. Daveechurn and others. 

Both special appeals dismissed, the one because the facts upon which the 
pleas taken in special appeal were based were not established, and the other 
because the land in suit was within the land forming the subject qf the 
former suit * ... 68 

Brijkishore Singh v. Guddadhur Banerjee and others. 

Held, that Section II. of Act XLI. of 1858 makes all documents of the 
nature therein specified, which were executed before its enactment though 
informal as the law stood at the time of their execution, hereafter admissi- 
ble in any court ; that Section III. of the same law enacts that, in cases in 
which documents of the same nature have been before the courts, and 
rejected on the ground that they were insufficiently stamped, a review qf 
judgment may be had if the application be made within six months from 
the passing of the Act, and if the court to which the application is made 
be satisfied that the deed, if admitted, would have led to a different decision 
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on the merits of the cote ; and that Section IV. of the Act limit* the 
operation of Section III. to six years, from the date of final decision of 
the court, which might have looked, or did look, as the case may be, into 
the merits of the case. 

Held, also, that Section II., as it stands, in no way declares that deeds of the 
nature alluded to in the Act have been valid, so that judgments correctly 
passed before the passing of the Act, grounded on their invalidity, are liable 
to reversal in special appeal. 

Meld, moreover, that as the decisions passed by the lower courts were correct, 
those decisions 'must be upheld in special appeal, and the special appeal 
must be dismissed, with costs ; and it will remain for special appellant to 
make application to the highest court, which had power to enquire into 
the merits of his suit, for review of judgment, and the court, in granting 
or refusing the application, will be governed by the terms of Section III. 
of the law above cited ... 70 

Sheik Abdoollah v. Mahytee Beebee. 

Held, that a person, when bringing his suit, must act up to the law of proce- 
dure then in force, and no subsequent rescission of the previous practice 
can give a plaintiff* power to revive a claim, which, under the practice in 
force when the suit was originally instituted, as it was not included in the 
plaint, must be considered to have been relinquished. 

The decision of the lower court confirmed, and the special appeal dismissed, 
with costs ... 73 

Purresmonee Dassee v. Fuqueer Mahomed Biswas and others. 

Case remanded, the decree relied upon to support a deed pleaded not being 
in a case between the parties in this suit ... 74 

Mohunt Deb Raj Dass v. Mohunt Salgram Dass. 

Held, that a suit for declaration of title to rents, and for rent againtt the 
same party, does not subject plaintiff to be nonsuited ... 75 

Gourooonder Boy v. Kailachund Datt and others. 

Case remanded, in order that the principal sudder ameen may re-investigate 
the case, looking to the entirety of the evidence produced by the defendant, 
as well as that filed by the plaintiff, which he has not done, and pass 
whatever order may eventually seem just and proper ... 77 

Khoondkar Abdoollah v. Burhan Eulal and the Collector. 

Plaintiff sued for possession of 8g. 3£., and for the correction of chittas 
regarding 2 kanees, by which they, instead of being entered as a portion of 
his talook Hureerampore, have been made to form a portion of Mam Dass, 
though settled with him by the zemindar of turuf Joynarain Ghosal as a 
portion of Hureerampore. 

The defendant pleaded, that the land in dispute was a portion of talook Bam 
Dass, and that it was settled with him as such by the collector, when the 
estate of Joynarain Ghosal was under the Court of Wards. 

The principal sudder ameen dismissed the case, inasmuch as the collector, 
having settled the land as a portion of turuf Ram Dass, the fact cannot now 
be questioned. 

Held, that it was incumbent on the principal sudder ameen to enquire whether 
pl-aintiffis of right entitled to the land as sued for by him, as the mere act 
of the collector, acting as agent of the Court of Wards, could not alone be 
decisive of the relative rights of the parties to the suit. 

Case remitted to the principal sudder ameen, with directions that he re-inves- 
tigate the case irrespective of the act of the collector, and looking only to 
the evidence of right, both documentary and oral, filed by both parties ... 78 
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VI 

Kashee Thakoor v. Baboo Lall Jha and Khedun Lall and others. 

Special appeal dismissed, as, on reference to the record, it was found that the 
special appellant had, in the lower court, brought forward no evidence to 
sustain the ^allegation on which the special appeal had been admitted ... 80 

Hurrischunder Roy Chowdree v. Poornee Beebee and others, 
liurroinohun Banerjee v. Musst. Poornee Beebee and others. 

Plaintiff* sued to recover from defendants, his co-sharers, revenue paid on their 
account. The judge held that defendants were not only out of possession, 
but kept out of possession by plaintiff. Special appeals accordingly 
dismissed ... 81 

Syud Ahmed Reza and others v. Rajah Enayet Hossein. 

Plaintiff A. alleged that he paid the arrears of revenue due on a joint estate, 
and thus saved it from sale. He then sued for the recovery of the money, 
and got a decree, jointly and severally, against B., C, D., E., and hU co- 
sharers. This decree provided that the person of E. was not to be liable, 
as she was not in possession, but that her malikana in the coUectorate was 
to be taken by the decree-holder. E. was, however, found to have no mali- 
kana in deposit. In the mean time B. and C. got a decree against plain- 
tiff A. At their request, their judgment debt to A. was adjusted by a 
credit to them with A. of their decree against A. B. and C. then got an 
acquittance from A. for their original shares. In making this adjustment, 
the zillah judge apportioned a certain sum as due to A. on his decree on 
account of E.'s share. A., alleging that B. and C. had possession of E.'s 
share, sued them for the sum so apportioned. 

B. and C. pleaded that the whole case had been disposed of by the judge's 
order, adjusting A.'s decree against them by crediting A. with the sum of 
their decree against him, and that A.'s remedy was by appeal from that 
order, or by revival of execution, and that this suit would not lie ; and, 
further, they had never held E.'s share. 

The principal sudder ameen held that B. and C. did hold E.'s share ; that 
they were responsible to A. for the amount apportioned by the judge as for 
E.'s share ; and that the accounts showed that A. (plaintiff) had collected 
less than his co-sharers. 

B. and C. appealed, urging that A. (plaintiff) should have revived execution, 
or appealed from the judge's order of separate apportionment on account of 
E.'s share ; that plaintiff's alleged advance was a personal debt separately 
due by those for whose respective interests it was made ; that the appor- 
tionment referred only to the malikana of one year, and not to the share in 
the estate now sued for; and that appellants never held E.'s share or more 
than their own. 

Held by a majority, that the original decree being a joint and several one, the 
acquittance pleaded by B. and C. could only effect their original shares, 
and not be a general release, and* that acquittance was only the result of 
the particular mode of adjustment sought by B. and C. tJtemselves. 

Held also, that the plaintiff was not wrong in suing as he has, instead of pro- 
ceeding by revival of execution or appeal from the order of apportionment, 
because it was the court itself which indicated, by such order, the manner 
of proceeding, and wrongly made that apportionment, when the decree was 
clearly one against B., C, 2>., and E., jointly and severally, with a reser- 
vation only as to E.'s person, and thus plaintiff could sue for what remain- 
ed unsatisfied of his decree. 

Appeal dismissed ,.. 82 

Joykishen Mookerjee v. Musst. Bhagiruthee Dassce aud others. 

Judgment of lower court upheld. The evidence went to show that A. sold 
an estate to B., and gave B. kuboolyxd of transfer, and then executed 
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a kuboolyut asputnee lessor of a part of it in favor of C, and bestowed a 
portion of the putnee, by deed of gift, on his daughter. She sold her rights 
to D., and he to 13. The daughter's possession at any time was not proved ; 
while the transfer of sale was prior to the other transactions mentioned* 
B.'s rights and possession could not therefore be infringed ,.. 89 

Musst. Prosunnokalee Dobea v. Mr. Robert Molloy and others. 

Order of the judge dated 7th Dscemher 1858 cancelled, inasmuch an it was 
not in consonance with the order of this Court dated 9th October 1858, direct- 
ing the immediate release of the property belonging to petitioner from 
attachment ... 95 

Brijonath Mujoomdar and others v. Gobindmonee Dassee. 

litis case relates to an application made by the widow of Bishonath Mnjoom- 
dar to execute a decree made in his faoor in Rajshahye, the application 
being opposed by petitioners acting under a will propounded in Bang pore. 
The zillah judge's decision being confined to his opinion of the widow being 
the natural guardian of her son, does not invoice her right to act as mana- 
ger of her husband's estate; and the matter is accordingly remanded to 
the judge for re-consideration ... 96 

Mr. Edward Browne v. Mr. A. D'Silva. 

An order for co-its was made in faoor of petitioner in tkfi miscellaneous depart- 
ment ; but the proceedings furnish no means for estimating the amount of 
costs, and as the petitioners failed to ask for a specific order at the first 
hearing, this application is dismissed ... 98 

Baboo Gobind Singh and others v. Musst. Bhoolunbuttee. 

This suit was nonsuited by the zillah judge, on the ground that it was not 
competent to plaintiff, as devisor, %to sue to establish her own will in her 
life-time. But associated with the so-called devisor, were the parties in 
whose favor her deed was executed, as plaintiffs ; and as the declared 
object of the action was to bring to an issue the power of appointment, 
asserted by the devisor, under the authority of her deceased husband, it 
was held that the action would lie ... 99 

Eshanchunder Acharj Chowdree and others v. Bimola Debea Chowdranee and 
others. 

Objection taken to liability for wasilat in execution of a decree held not to 
apply, as the wasilat in question refers to the period subsequent to the de- 
cree. 

Held, also, that the amount of wasilat due could not be determined by the 
amount realised, but by the rate leviable, as the land was occupied by peti- 
tioners 9 servants ... 101 

Radhachnrn Photedar and others v. Moulvee Abdool Alee. 

Held, that the effect of an attachment under Regulation II. of 1806, 
pendente lite, entitles the decree-holder to a preference on the proceeds of 
the sale of the property attached, over a party who acquired a mortgage 
on the same after attachment ... 102 

Modhoosoodnn Boy v. Bhyrochunder Kyal. 

Order made by the zillah judge under Regulation XXVII. of 1806 being 
founded on the presumption known from the evidence of plaintiff, that 
defendant meant to dispose of his property, so as to defeat the eventual 
judgment, is affirmed ... 103 

Kalachand Ghose and Modhoosoodun Base v. Ramnarain Mookerjee and others. 

An appeal will lie from an interlocutory order of a zillah judge refusing 

to receive an answer from a defendant in a pending suit. 
An answer is admissible beyond the due period, on cause shown ... 105 
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DECISIONS 

OP THB 

SUDDER DEW ANN Y ADAWiUT, 

WtQQKDKD 

IN CONFORMITY WITH ACT XII. 1843. 



The 3rd January 1859. 

R J. Colvin, Esq., Judge, and G. Loch, Esq., Officiating Judga 

Case No. 002 of 1858. 

Application for Special Appeal from the decision of Syvd 
Ahmed Buksk } PriTicvpal Suader Ameen of Myrnensing, 
dated 15th March 1858, affirming that of Baboo Nund- 
koonuir. Boee, Moonviff of Ghowbee Bazeetpore, doled 29tk 
December 1856, in the case of 

Kishen Mohun Kyburt and others, PlaiTiiiffs, 

versus 

Mr. W. G. Nicose Pogose and another, Defendamts, Petitioners. 

Baboo Jugdcmund Mookerjee and Movlvee, Ahfaed Ali, for 
Petitioners, Ex-parfa 

It is hereby certified that the application is granted on the Caso remand- 
following grounds : — J* t f {£ £££jjjj 

This suit was remanded for re-trial on 12th December 1857, page and circular o* 
1821 of the Decisions, on the petition of the plaintiffs, Kishen Mohun Jj j^ *" 1 Jg 
Kyburt and others. The plaintiffs sued to recover, with damages, the are ncTappSca- 
sum of Rupees 4, illegally exacted from them by the defendants as Jje. ^ was held 
rent on their fishing nets. The moonsiff held that plaintifls point tot* de? 
were under no agreement to pay such rent to the defendants, and termined was, 
that the money had been taken by force, and gave a decree for fendinty the had 
the plaintiff to recover the amount collected. On appeal, the ***» accustom- 
principal sudder ameen, finding that in the Government khas J^ t t fr om x)11 t hJ 
mehals nets were variously assessed, and rents paid, dismissed the plaintiffs and 
suit/ Plaintiffs came up in special appeal, on the plea that, though jShoS h S2SS 
the fishing nets referred to by the principal sudder ameen, viz. kubooiyuts 
in the Government khas mehals, were assessed, yet the principal {j^^|J2| 5 $1 
sudder ameen had not shown that "the plaintifls, for any speci- absence of a* ku- 
fic sum, at or from any certain time, were liable for rent to the lwol ywt would 
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be no bar to defendants, and that he had failed to try the question of force." 
t f»iLn*£ fc to r ^ ie Court considered the decision defective, and remanded it with 
this order : — " If he (the principal sudder ameen). means to deter- 
mine that the plaintiffs paid a certain amount of rents to defend- 
ants, and that the sum sued for represented his liabilities legally 
levied, he should say so." 

The principal sudder ameen has now dismissed the appeal 
of the defendants, and confirmed the order of the lower court, 
with reference to a decision of this Court, dated 19th June 1856, 
page 530 of the Decisions, in the case of Anuntoram Kyburt 
versus Collector of Mymensing, and a circular letter of the Board 
of Revenue, dated 27th August 1856. 

Defendant, petitioner, now appeals on the ground that the 
principal sudder ameen should have disposed of the suit on 
its merits, and not with reference to the decision and circular 
quoted, which are not applicable to the present case, but only 
to Government khas mehals. 

We think the principal sudder ameen has misapplied the 
decision and circular order, quoted by him in his decision now 
appealed from. In the present suit the defendants claim 
a right as zemindars to realise rent from fishermen fishing in 
the julkurs appertaining to their estate ; and the question for deci- 
sion is, whether they have previously received rent from the plain- 
tiffs in the manner alleged, or are entitled to recover the amount 
now in litigation- If, therefore, the present demand be customary, 
and the defendants have heretofore realised rents without taking 
kuboolyuts from the fishermen, the mere absence of a kuboolyut 
will not bar their right to recover from the plaintifls ; and as the 
decision and circular quoted by the principal sudder ameen 
relate only to Government khas mehals, they are inapplicable 
to the present case. 

We remand the case, to be disposed of with reference to the 
above remarks. 
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The 4th January 1859. 

H. T. Rakes and A. Sconce, Esqs., Judges, and H. V. 
Bayley, Esq., Officiating Judge. 

Case No. 480 of 1856. 
JReqular Appeal from the decision of Motdvee ItrvJb Hossein 
Khan, Prvndpal Sudder Ameen of Rwngpore, dated 23rd 
June 1856. 

Baboo Prosonnoooomar Tagore and others, (Plaintiffs,) Appellants, 

versus 

Raj Lukhee Chowdrain and others, (Defendants,) Respondents. 

Baboo* Ramapersad Roy and Kishenkishore Ohose and Moonslwe 
Ameer All, for Appellants. 

Baboo8 Shumbhoonath Pundit, Dwarhanath MiMer, and Unno- 
dapersad Ba/nerjee, and Mr. R. T. AUan, for Respondents. 

Suit laid at Company's Rupees 8,000. 

Plaintiffs seek to recover possession by this suit of 1,600 beegahs in * «"nt f<« 
of land, as belonging to their village of Qopalnuggur, of which they JSuli, appcU 
were dispossessed by the defendants, the zemindars and dependant knits, having 
talookdars of Pergunnah Sheerpore, an estate in the neighboring JJJJ^ faied* to 

district of Mymensing. • prove their case, 

The defendants deny the right of plaintiffs to the land as part of JJSSf^fc 
their village, deny also the alleged dispossession, and assert that the lower court was 
lands belong to their villages, called Burrah Chur and Kowleah ^ ned in ap " 
Chur, as bheel bhuratee lands. 

The principal sudder ameen held that the plaintifls had not 
established the dispossession pleaded by them, nor previous occu- 
pancy through the ryots whose kuboolyuts were produced; the dates 
of these documents only running from 1246 to 1254, some of them 
consequently relating to a time after plaintiffs alleged themselves 
to have been put out of possession of the lands. 

The principal sudder ameen also decided that the road, which 
plaintiffs alleged had always formed the boundary between their 
estate and that of the defendants, was not proved to form such 
boundary ; and plaintiffs' case therefore failing on all the different 
points assumed by him, he dismissed the claim. 

Baboo Kishenkishore Ghose, on the part of the appellants, takes 
exception to the finding of the court below on the evidence, 
because it rejected entirely the reports of an ameen and of the 
peshkar of the lower court, who were deputed to make local 
enquiries regarding the lands and reported in favor of the plaintiffs' 
claim ; while for no ostensible reason the principal sudder ameen 
ordered a third enquiry to be made, and deputed the serishtadar of 
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liis court to conduct it, and gave the preference to this report, which 
was entirely on the side of the defendants. The pleader argued 
that if a third report was deemed necessary, the principal sudder 
ameen should have gone there himself, or should have sent a 
moonsiff, and not entrusted the investigation to an omlah of his 
court. The pleaders then showed us the kuboolyuts of severed 
ryots ; but only five of these documents were attested by the parties 
who had executed them. These five kuboolyuts aggregated some 
30 beegahs of land, and purported to have been executed in 1246. 
We* were told that these same individual ryots had cultivated the 
lands for some years previous to that date, but as the lands were 
recently formed, and their permanency at first dottbtftd, the ryots had 
not consented to take them under engagement* until the year indi- 
cated, when they were regularly brought under assessment ; that the 
lands have formed from the drying up of a jheel, thg julkur of 
which, the witnesses deposed, belonged to the plaintiffs, and conse- 
quently the lands now occupying its site were rightly within the 
plaintiffs' estate ; that the boundary which divides plain tiffs' estate 
from the defendants' was constituted by a road running between them 
in the direction of the hills ; that a document dated in 1820, which was 
deposited in the court of the Government officer who administered 
the duties of Pergunnah Sheerpore, afterwards transferred to Bograh, 
was withdrawn by the defendants, as shown by copy of an order 
filed on the* record by the plaintiffs ; that if this document had 
been produced, it would have afforded proof of the road being the 
proper boundary between the two estates. Such boundary gives 
the plaintiffs the entire lands in dispute as part of the zemindaree. 

Judgment. 

We have not deemed it necessary to call upon the respondents 
to reply. 

The only documentary evidence adduced by the plaintiffs is repre- 
sented by the ku{>oolyuts of certain ryots, who are alleged to have 
entered into engagements with plaintiffs for some part of the lands 
in dispute. Of these kuboolyuts, however, only five have been 
attested, and the quantity of land, aggregating only some thirty bee- 
gahs, is quite insufficient to establish the claim of the plaintiffs to 1,600 
beegahs, or to allow of the Court's deducing from these documents 
any inference in favor of plaintiffs' claim. They are, moreover, 
dated in 1246, only a year previous to the alleged dispossession, 
and taking the fact of their execution on the date named as esta- 
blished, it leads to the inference that, as soon as the defendants were 
aware of plaintiffs' taking such engagements, they at once success- 
fully asserted their own rights in 1247, and plaintiffs fail to 
account in any way for then* having allowed defendants to keep 
undisputed possession for a period of nearly twelve yeara 
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Thd evidence, then, on the part of the plaintiffs, amounts to this, 
that their witnesses assert they collected certain julkur rents up to 
1234 or 1235, the accounts erf which are not before us ; that the 
jheel then began to dry up, and plaintiffs encouraged their iyots to 
cultivate the lands, and received rent from them ; that in 1245 
B. S. the lands were considered ripe for permanent settlement, 
and five ryots attest their kuboolyuts, aggregating about 30 
beegahs, but were not permitted to retain their occupancy, as the 
defendants drove them off the lands as soon as they commenced 
to cultivate them in the following year. After that dispossession, 
the plaintiffs took no steps to recover possession until the 1 institu- 
tion of the present action, after the lapse of nearly twelve years. 
This evidence establishes neither proof nor probabilities in support 
of the plaintiffs' case, and as the reports of the ameen and the 
peshkar cannot be held to be conclusive in themselves, and plain- 
tiffs have no documentary evidence of the existence of any settled 
boundary to support their averments on that point, we hold them to 
have completely failed in setting before tne Court any reliable 
grounds for our interference ; and we therefore confirm the judg- 
ment passed below, with costs of the appeal on the plaintiffs. 

m »mn,t ill rin 

The 4th Jakxtabt 1859. 

B. J. Colvin, Esq., Judge, and G. LocH, ESQ., Officiating Judge. 

Petition No. 1371 of 1858. 

AppMcation for S^eoial Appeal from the decision of Mr. T. A. 
Olover, OffuAatvna Judge of Runapore, dated 3rd July 
1858, affirming that of Baboo Sarodapersad Biswas, Moon- 
8iff of Budergunge, dated ISth March 1858, m the case of 

Tooree Beebee and others, Plaintiffs, 

versus 

Nuzzer Mahomed and another, Defendants, Petitioners, 

Baboo Mohendrolal Some, for Petitioners. 

Syud Mwrhumui Hossein, for the Opposite Party. 

Special respondents sued petitioners to recover possession of Owe remand- 
certain landed property, on the allegation that it had been mortgaged to bTtakm be^ 
to petitioners for eleven years, from 1245 to 1255, at the end of tween plaintiff, 
which time the debt, it was considered, would be discharged from S^fSliin ££ 
the usufruct, but possession was not restored to special respondents, mort g a gees! 

The answer ^as, that the transaction was one of absolute sale, §3SnXl. r£ 
And as petitioners had been in possession of the property in dispute gulatiou XV. of 
for eighteen years, the suit was barred by the statute of limitations* 1798# 

Hie judge held that the transaction was presumptively one of 
mortgage, so that the plea of limitation did not bar the claim ; and 
as the original rights of the special respondents in the land had not 



Digitized by 



Google 



( 6 ) 

been denied by petitioners, he cast upon them the burden' of proof 
of their special plea of an absolute sale, and on the plea not being 
established by petitioners, he rejected it Treating the case, there- 
fore, as one of mortgage, he considered, from the special respondents 9 
estimate of the produce of the land, that the debt had been dis- 
charged, and decreed immediate possession to them. 

It is urged in special appeal 'that, as the special respondents 
had been out of possession for above twelve years, the burden of 
proof should have been thrown upon them, to show that it was 
a dfese of mortgage rendering the plea founded upon limitation 
# inapplicable. But we do not admit this plea. It might have been 
a good one, had the suit not been instituted within twelve years from 
1255 ; but as it was brought in time, reckoning from that date, it 
was for petitioners, who set up the plea of limitation, to establish 
the fact of absolute sale, otherwise the plea could be of no effect 

Another plea is, that the judge is wrong in estimating the produce 
by special respondents' statement On this point we are of opinion, 
that when the jtiidge had decided the case to be one of mortgage, 
he should then have conformed to the rules of Section XI. Regula- 
tion XV. of 1793, and called for accounts from petitioners, whom he 
regarded in the light of usufructuary mortgagees. We therefore 
reverse the judge's order, awarding immediate possession to special 
respondents, and remand the case, that he may pass a fresh order 
on it, after taking the account according to the above law. 

The 5th January 1859. 

B. J. Colvin, Esq., Judge, and C. B. Trevor and G. Loch, Esq&> 
Officiating Judges. 

Case No. 433 of 1858. 

Special Appeal from the decision of Baboo Ndbmkishen Pavlit, 
Principal Svdder Ameen of Chittagong, dated I4>th December 
1857, reversing a decree of Movlvee Syud Ahmed, Moonsiff 
ofPuttea, dated ISth December 1856. 

Parbuttee Churn Biswas, (one of the Defendants,) Appellant, 

versus 
Tarinee Churn Biswas, (Plaintiff,) and Gouree Chum, (Defendant,) 

Respondents. 

Baboo Kishensukha Mookerjee, for Appellant, Ex-parte. 

Case remand- This case was admitted to special appeal on the 14th July 1858, 
^^ el ^J under the following certificate recorded by Messrs. C. B. Trevor 
for re-consider- and H. V. Bayley : — 
if ^^Hf " Plaintiff sued defendants to recover Rupees 40, which plaintiff 

of previous in- _ _ . i#»i *• * • * * 

complete inves- alleged had been sent by mm to defendants with a view to stay a sate 
tigatwn. of plaintiff's property in execution. Plaintiff avers that defendants 
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did not May the sale, but that it took place ; that the property 
was purchased by defendants in their own name ; and that defend- 
ants did not pay the purchase-money and complete the sale. 

" Defendants admit the receipt of the above Rupees 40, but allege 
that, as the judgment was for Kupees 48, he could not stay the sale 
by paying in the Rupees 40, and that his only resource to aid 
plaintiffs object was to buy the property in his own name and pay 
in the earnest-money (Rupees 15,) which he did out of the Rupees 
40, sent by the plaintiff and that he paid the balance of the Rupees 
25 in satisfaction of other decrees against plaintiff 

" The moonsiff found that plaintiff's object was to stay the sale ; 
that the debt being for Rupees 48, and plaintiff having sent Rupees 
40 only to defendants, defendants had adopted the best means they 
could to cany out that object by purchasing the property and 
paying the Rupees 15 as earnest-money ; that defendants had 
acquainted plaintiff that, to complete the sale, Rupees 81, the balance 
of the purchase-money, had to be provided, and that the Rupees 
25, balance of the Rupees 40, sent by plaintiff, had been paid by 
defendant on plaintiffs account, in satisfaction of other decrees 
against plaintiff. 

" The principal sudder ameen, on appeal/did not state his opinion 
on the facts found by the moonsiff or on the reasoning of the deci- 
sion of that officer, but declared that the defendants had bought 
the property sold in their own name, and had not deposited the 
money sent by plaintiff to stay the sale (not noticing that it was 
Rupees 8 less than the amount due and necessary to be deposited as 
found by the moonsiff) The principal sudder ameen added that 
he suspected fraud throughout, and that defendant, being a vakeel 
of the moonsiffs' court, had abused the trust reposed in him, and 
was liable to be proceeded against under Act XIIL of 1852. 

" The defendant appeals specially against the principal sudder 
ameen* 8 decision, urging — 

"Firstly,— It has not gone into the facts and reasoning in the 
moonsiff s judgment, but rests on conjecture and the principal 
sudder ameen' s own opinions and suspicions. 

"Secondly, — That the principal sudder ameen's remarks on defend- 
ant's character as a vakeel are quite erroneous, because defendant 
acted only as a private party, and not as a vakeel, (the parties being, 
as stated by the moonsiff, uncle and nephew), and because no 
fraud is proved against him. 

i( We admit the special appeal to try tibe first point, and also 
whether, as defendant does not appear to have acted under any 
power as a vakeel, the remarks of the principal sudder ameen in 
tilis part of his decision are not surplusage and misplaced. 
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Judgment. 

This case must go back to the principal sudder ameen. That officer 
has given no judgment on the facts of the case as contained in the 
pleadings. Petitioner in his answer alleged that he paid Rupees 15 
as earnest-money, with the consent of special respondent, and that 
he discharged other debts for him. The moonsiff found on peti- 
tioner's favor on these allegations ; but the principal sudder ameen 
has not noticed them in his judgment He has acknowledged the 
appropriation of Rupees 15 as earnest-money, but has assumed 
that the transaction was one of fraud on the part of petitioner, 
without stating the grounds of such opinion, or what there was to 
sustain it Again, the principal sudder ameen has not in any wav 
noticed the other points in the answer, nor pronounced upon peti- 
tioner's allegation that he had paid Rupees 25 for other debts due 
by special respondent, and had in fact advanced Rupees 24-8 on his 
account, widen facts he refers to in proof of his good faith. The 
case is therefore remanded for re-consideration of the several mat- 
ters shown as above to have been overlooked by the principal sud- 
der ameen, who will pass a fresh decision with reference to the 
judgment he may come to thereon. 

m — — — 

The 10th January 1859. 

R J. Colvin, Esq., Judge, and D. I. Money and G. Loch, 
Esqs., Officiating Judges. 

Case No. 267 of 1857. 
Petition for Review of Judgment passed by Messrs. E. A. Samu- 
eUs cmd D. J, Money, (Mr. 0. B. Trevor, dissentient,) in cade 
No. 267 of 1857, dated Slat July 1857. 

Joykishen Mookerjee, (Plaintiff,) Appdkmt, 

versus 
TJnnopoorna Dassee, (Defendant,) Respondent. 

Baboo Ramapersad Roy and Mr. W, Newmcwrch, for Appellant 
Baboo ShumbliooncUh Pundit and Moonshee. Ameer All, for 
Respondent 
Cwe remand* The petition for review of judgment was admitted by Mr. D> 
into OT eristence L Money on the 4th March 1858, under the following order : — 
of asserted rent- "This is an application for a review of the judgment of the 
fo^iiTSSJnt" majority of the Court passed on the 31st July 1857, in the 
ber 1790 or not, special appeal of Joykishen Mookerjee, (Plaintiff,) Appellant, versus 
terf 3»b£ tJnnopoorna Dassee, (Defendant,) Respondent 
of limitation " Mr. Newmarch, in support of the application, has urged that 
pwedenSf in ^ 8 J uc *gnfteat * s to && effect* that the general law of limitatioa 
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of twelve years applies to all lakhiraj tenures erf whatever des- reversal of pre- 
cription, whereas the case is one of a class to which the law and ^°^ a j ^ U6nfc 
the ruling cannot be applied ; that the decision of the Privy 
Council, which has been allowed to over-turn the long current of 
decisions of the Court, is not an authoritative one, inasmuch as it 
does not touch private lakhiraj claims, but only Government claims ; 
that Regulation III of 1793 and Regulation XIX. of 1793 are the 
Regulations on which the decision of the present case depends, 
whereas the case before the Privy Council was disposed of with refer- 
ence to Regulation II. of 1805, which limited the right of Govern- 
ment to resume by suit to sixty years ; that if therefore the point 
now in question was not ruled in that case, it could be no authority or 
precedent for a case like that before us, and ought not to be allowed 
to disturb the uniform, current of decisions of this Court. Mr. 
Newmarch cited, as supporting his argument, the following opinion 
of Justice Seton in the case of Sibchunder Ghose versus Russick- 
chunder Neoghee, page 39 of Fulton's Reports for 1842 : — c I have 
always understood that the law of a country was to be found, 
not m the text of its code, which can never be more than the 
foundation of it, but in the practice which has prevailed under 
it, which may often be inconsistent with it, and even in some cases 
opposed to it,' &c. Also Bulnois' Reports, page 77, where this 
opinion meets with the commendation of Sir Lawrence Peel. He 
then proceeded to argue that the Privy Council, by their judgment, 
did not in reality overturn any previous current of decisions, 
whereas the judgment erf the Court, of which a review is 
asked, would overrule the current of decisions of this Court from 
1802 to 1848, which have pronounced the inapplicability of the 
twelve years' limitation to such cases ; that if the point had been 
ruled in 1802, the consequence would have been of less moment, 
but the Court, having for forty-six years refused to admit the 
application of the statute of limitation, thereby created a law 
for itself, which it would be now dangerous to subvert ; that 
subsequently to 1848 the Court has not unanimously over- 
ruled the previous decisions ; that the only three cases of any 
importance are those to which reference has been made ; that cases 
which might arise under Section X. Regulation XIX of 1793 are 
not affected by the decision in the case of Gungadhur Banerjee ; 
that the present claim may be one under that section, but could 
not be said to come under it, until assigned to its proper class ; 
that Section X. contains the nullum terwpus clause, as all grants 
made since the 1st December 1790 are declared by it to be 
null and void ; that this section is not mentioned in the case 
of Gungadhur Banerjee ; and that the other two cases of 
Eenaram Roy and Digumber Mitter support his aiguments. And 
finally, Mr. Newmarch referred to Section VIII. Regulation IX. 
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of 1825, which he states was never noticed by the Court, and in 
which are the following remarkable words : — * Nothing contained in 
Regulation II. of 1819, or in any other Regulation in force, shall 
affect, or be considered to affect, the provisions contained in Section 
X. Regulation XIX. of 1793/ &c. &c. ; that this puts out of consi- 
deration all statutes of limitation regarding claims under Section X. ; 
that it is true that a summary remedy is provided in this section, 
which empowers a landlord to dispossess the grantee of the pro- 
prietary right in the land, without application to the Court ; that 
where there is a right, there is a remedy, and that if a man proceed 
under this section by force, he could not be deprived of his remedy ; 
and that if the remedy was taken away from the zemindar by 
Act IV. of 1840, then this section gives him a right which there 
is no remedy to enforce ; and that, possessing the right, the remedy 
must be restored to enforce it. Upon all these grounds Mr. New- 
march applies for a review of judgment and for an authoritative 
decision of the whole Court upon the point at issue. 

"Baboo Shumbhoonath Pundit, on the other side, argued that 
the ruling of this Court was perfectly consistent with the law ; 
that it mattered not whether the lakhiraj tenure was before or 
after 1790 ; that in all such cases, where the zemindar elects to 
•come into court for resumption of the lakhiraj tenure, the ordinary 
rules of limitation would apply, even though the tenure be one 
after 1790 ; that the decision of the Court should not be guided 
by any reference to the time of the alleged creation ; that if the 
zemindar finds the tenure to have been created subsequent to 1790, 
he has the power, under Section X. Regulation XIX. of 1793, to 

Eut himself in possession ; that he is not prevented from exercising 
is rights ; that the only restriction which the law puts upon him 
is to compel him to come in time, if he comes into court for 
redress ; that the only plass likely to suffer from such restriction are 
those who have allowed parties to remain in possession for years, 
and cannot obtain possession ; and that it is but just that not 
having exercised their ordinary rights under Section 3L, they should 
be told, when they come into court after twelve years, that they 
are too late. 

"Baboo Shumbhoonath Pundit then proceeded to show the 
cases in which the principle of throwing upon the defendant the 
burden of provinjg his title and position, before he can plead the 
statute of limitation, could not possibly apply, and then argued on 
the application of the law of limitation in ex-parte cases ; that it 
would be absurd, if the rule should be more rigid when the plaintiff 
is unopposed, and less so wfyere the defendant disputes the claim ; 
that if the principle of the defendant's proving adverse possession 
first, before the question of limitation can be raised, is good at all, 
it must be good in all cases ; and that it is contrary to all rules 
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of evidence to compel the defendant to prove his own case to the 
extent of title, for he must prove more than possession before he 
can raise the plea of limitation. 

" There is no question in this case, I think, that the possession 
of the lakhirajdar is an adverse possession. The points on which an 
authoritative decision, if nossible of the whole Court, is required, 
are, whether a zemindar bringing an action against a lakhirajdar, 
under the provisions of Section X. Regulation XIX. of 1793, is 
subject or not to the general law of limitation, Section XIV. Regu- 
lation III. of 1793 ; also, whether, when a zemindar comes into 
court under the provisions of Section X. Regulation XIX. of 1793, 
it is not incumbent on him to set this forth expressly in his plaint, 
the law being a special one. 

" Under Section XIX. Regulation III. of 1793, a civil court is pro- 
hibited from hearing any suit whatever, if the cause of action 
shall have arisen twelve years before any suit shall have commenced 
on account of it 

" Section X. Regulation XIX. of 1793 declares all grants for holding 
land exempt from the payment of revenue, whether above or below 
100 beegahs, made after the 1st December 1790, null and void. 
But it also gives power to the zemindar to collect the rents from 
such lands, and to dispossess the grantee of the proprietary rights, 
witliowt makmg previous application to a court of jwiicature, 
thereby giving him a remedy out of court, which he has not in 
aourt, if he comes into it after twelve years. 

" It is argued that the nuMum t&inpus clause in this section 
expressly bars the application of the general law of limitation, or, in 
other words, that a lakhirajdar so situated, before he can plead the 
statute of limitation, must show that he is excepted from the 
nullum tempus clause, and that his tenure existed before 1790. 

" The zemindar was subjected to the general law of limitation of 
twelve years from the passing of Regulation III. of 1793. 

" The Government right to resume was limited by Regulation II. of 
1805 to sixty years. But it is remarkable that no part of that law 
in any way affects the general law of limitation, to which the zemindar 
was subjected in 1793. He is bound by it as much as ever. 

" Mr. Trevor, who differed from Mr. Samuells and myself in this 
case, and to whose opinion I would rive every weight, has cited an 
important part of the preamble of Regulation II. of 1805, and 
deauced from it a strong presumption in favor of the zemindar. The 
point, however, is one on which further argument might be heard. 

" In this very preamble it is stated that ' the distinction between 
bortdrfide possession under a title believed by the possessor to be 
good and sufficient, and rrmld-jide possession obtained by fraud 
and violence, has been taken in the Hindoo law, as in the laws 
of other countries, wherein long and peaceable possession is held, 
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and admitted to establish a right of possession and property, or 
at least to bar any legal claim of redress against the possessor.' 

"It would seem from this preamble, and Clause 1, Section III., that 
it is sufficient if the possession for twelve years has been honestly 
acquired, or under a title believed by the possessor to be good, to 
enable him to plead the general law of limitation, and that it is only 
in cases of fraudulent, violent, or unjust acquisition that the law 
is not applicable. 

" In Clause 2, Section III. the mode of procedure to be observed 
in such cases is clearly laid down. The plaintiff is bound to set 
forth distinctly in his plaint, or his replication, the circumstances 
attending the acquisition of the property by dishonest means on 
the part of the defendant, and if the defendant deny the allegation, 
the plaintiff must prove it, before the Court can determine whether 
the suit is cognizable under this section ; and when this is deter- 
mined, then the merits of the case may be entered into and tried. 

" Clause 3, Section III., after declaring that no suit shall be cog- 
nizable, if the cause of action shall have arisen sixty years before 
its institution, further declares the Clauses 1 and 2 of Section III. 
to be inapplicable to any private claims to property acquired by 
a/a insufficient title within sixty years, if the possession has 
been honestly obtained, and if it has been held unmolested under 
a title believed to be just and valid during twelve years ante- 
cedent to its institution, and that all such claims shall be 
deemed inadmissible, as heretofore, after twelve years from the 
origin of action, unless the same be cognizable under the excep- 
tions or provisions already in force. 

" Then comes the 4th Clause, Section IIL, providing that no length 
of time shall bar the cognizance of suits in cases of mortgage and 
deposit; nor m amy other case whatever, wherein the possession 
shall not have been under a title borid-fide believed to have con- 
veyed a right of property to the possessor. 

" Now, taking the context of the clauses of Section III. Regulation 
II. of 1805, with the intent of its preamble, it would certainly 
seem that, notwithstanding the nullum tempus clause in Section 
X. Regulation XIX. of 1793, the general law of limitation is 
untouched by that clause, or by any subsequent law, and hangs over 
the zemindar in full force ; and that when he brings an action like 
this after twelve years against the lakhirajdar, under the provisions 
of that section, he is out of court, and cannot he heard, unless 
in his plaint he expressly sets forth that the possession of the 
property has been dishonestly acquired on the part of the defend- 
ant, when, under the provisions of Clauses 1 and 2, Section III. 
Regulation II. of 1805, if the allegation is denied by the defendant* 
the plaintiff must prove it to enable the court to decide whether the 
suit can be brought under that section and the claim be tried. 
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" It appears to me that against the general law of limitation there 
is no special prescription, except under the above clauses, when 
dishonest acquisition of the property must be expressly alleged 
and clearly proved before the plaintiffs claim can be tried, and 
that he has no other remedy in court 

" To look, then, at the defendant's title, whether it is before or 
after 1790, which is looking at something more than possession, 
and therefore more than even in the exceptional cases the law 
prescribes, is opposed, I think, to the principle on which the law 
of limitation is founded, and the legal procedure under which, , 
when the plea of limitation, is urged, that plea should be tried. 

" After attentively re-considering the judgment delivered by Mr. 
Samuells and myself in this case, the precedents of the Court 
referred to in it, and the law bearing upon the points noticed, and 
after giving due weight to the arguments advanced by Mr. New- 
march in support of his application for a review, altnough I am 
etill of opinion that the remarks of the judges, in the case of 
Digumber Mitter, were beside the question and extra-judicial — still, 
as the decision of the Court in the case of Qungadhur Banerjee 
appears to have had special reference to the class of cases described 
in Section VI. Regulation XIX. of 1793, and the point before us, 
as involved in the provisions of Section X Regulation XIX of 
1793, was not then distinctly ruled, although the general principle 
upon which it was based would seem to apply equally to it — upon 
this ground, and with reference to the very great importance of 
the subject, I admit the review, in order that the point may be 
tried and determined before the Court at large, and an authoritative 
judgment given upon it" 

Judgment. 

Messrs. B. J. Colvvrt amd (?. Loch. — This case has come 
before the Court in consequence of its restoration to the file T>y 
Mr. Money's admission of the application for review of judgment 
on the 4th March last. The majority of the Court held, on the 
31st July 1857, that plaintiff's suit was barred by the law of limi- 
tation, so that defendant's case did not require to be looked at 
This opinion, professed to be based upon the ruling in the case of 
Gungadhur Banerjee, decided on the 10th September 1855, ruling 
that the law of limitation applies to suits for resumption of 
alleged rent-free tenures brought by zemindars, not auction pur- 
chasers, and upon the principle of the Indian law of limitation, which, 
without giving the defendants a prescriptive title, except in excep- 
tional cases, bars the remedy or extinguishes the right of the plain- 
tiff Later decisions, in the cases of Eenaram Roy, dated the 22nd 
May 1856, and of Digumber Mitter, dated the 24th July 1856, were 
disregarded, as the former was considered to be opposed to the above 



Digitized by 



Google 



( I* ) 

decision of the 10th September 1855, and the latter was looked upon 
in the light of an extra-judicial dictum* The principle laid down in 
the two cases of 1856 was that, to constitute the plea of limitation 
a valid one, it was necessary for defendant to show a bond-fide 
rent-free tenure, covered by a lakhiraj grant, and in existence pre- 
vious to the 1st December 1790, otherwise the plea would not 
avail him. 

It has been argued for plaintiff, petitioner, that it is evident from 
the course of legislation on the subject of lakhiraj holdings, that 
it was not the intention to stop claims for resumption by zemindars, 
on the expiration of twelve years from 1793 ; and the words of Section 
XIX. Regulation VIII. 1800, directing, after a certain date, the assess- 
ment of unregistered lands found to be exempt from the payment 
of revenue, are referred to as showing that no provision was made 
for saving those which had been held rent-free for twelve years previ- 
ous to the proposed subjection to assessment ; so that a prescriptive 
tilte could not be created merely by delay in preferring the claim to 
assess. It has also been contended, that the decision of the 10th Sep- 
tember 1855 should be confined to cases coming under Section VI. 
Regulation XIX. of 1793, i. e. to grants made before 1st December 
1790, so that until the existence of the tenure now in suit, before 
that date, be proved, the application of the principle of the deci- 
sion should not be made. 

On the other hand, it has been submitted that this suit for 
resumption has been instituted under Section XXX Regulation II. of 
1819, which is an acknowledgment by plaintiff that the tenure dates 
from before 1st December 1790, otherwise plaintiff would have at 
once exercised the powers vested in him by Section X Regula- 
tion XIX of 1793 of dispossessing the defendant It is argued, 
that it is only in cases under Section X where the plea of limita- 
tion is of no avail, whereas it is fully applicable to claims under 
Section VI. 

In considering this case, it appears that the judge, on being 
satisfied of the possession by defendant of the land in suit as rent- 
free for a period of more than twelve years before suit, dismissed the 
plaintiff's claim. His decision was passed on the 30th May 1855, 
while the case of Gungadhur Banerjee was not decided by this 
Court till the 10th September following. The decision of the 10th 
September in question certainly affirms the general principle of the 
application of the law of limitation to suits for resumption ; but it 
does not thereby shut the door against the claim of plaintiffs in 
all cases where twelve years' possession can be established. No more 
was under the Court's consideration at the time than whether 
the principle, laid down by the Court on the 20th May 1848, in 
case No. 24 of 1847, that the law of limitation is inapplicable to 
suits for resumption of alleged rent-free tenures, was correct or not. 
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The argument was on the general question, on the assumption that 
the facts of the case were such as only to require its determination 
for the disposal of the case before the Court; and there is nothing 
in the decision opposed to the subsequent decision of the 22nd May 
1856. That decision maintained the same doctrine, provided that 
a bond-fide rent-free holding was shown, such a one as the law 
could respect, i. e. of a creation previous to the 1st December 1790, 
all grants of a subsequent date being null and void. It cannot 
be said that the decision of the 10th September 1855 did not require 
this essential condition, for it is to be taken as a matter of course 
that the alleged grant must be shown to be what it professes to be. 
If then the plea of limitation be advanced, it must be by a party 
competent to put it forward, and this he cannot be considered to be, 
unless he shows himself in possession of a tenure which, from the 
duration of its existence, the law declares shall be respected. As 
the plea cannot be employed by a rent-free holder of a tenure 
created after the 1st December 1790, it follows that the right to 
advance it must rest upon proof of its existence before that date. 
This is also the principle of the decision dated the 24th July 1856, 
in case No. 5 of 1856. The enunciation of this principle in that case 
has been held to be but a dictum by the majority of the Court, who 
decided, on the 31st July 1857, the case now under review ; but 
its enunciation was a necessary direction to the judge to whom the 
case was about to be remanded, as the plea of limitation founded 
upon a lakhiraj title had been asserted, and the circumstances 
under which the plea could or could not be sustained had to be 
pointed out Without this having been done, the instructions of 
the Court in remanding the case would have been imperfect 

We do not see the force of the argument employed by defend- 
ant's pleader, that the suit having been brought under Section XXX. 
Begluation IL of 1819 is an admission on plaintiffs part of the exist- 
ence of the tenure before the 1st December 1790, as otherwise he could 
have ousted defendant without recourse to law. The fact only 
proves that plaintiff was unwilling to take the law into his own 
hands, and cannot be construed into an acknowledgment of the 
nature asserted, for in that case he might as well have abstained 
from suing at all. 

We conclude by delivering our judgment in favor of the view 
taken by the dissentient judge in this case on the 31st July 1857 ; and 
we remand the case for an inquiry to be made as to the existence 
of the asserted lakhiraj holding before the 1st December 1790 or 
not, and for the application of the law of limitation with refer- 
ence to the judgment that may be formed thereon. 

Mr. D. i. Money. — I do not know that I can add much to the 
remarks I made in this case, when I granted the application for 
a review of judgment 
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Under the rules of practice, it has come up before a full bench, 
instead of the whole Court, to which, when I admitted the review 
for reasons explained, I thought the consideration of so important 
a point would have been submitted. 

Arguments on both sides have been pressed with much force 
upon points extraneous, I think, to the real and sole question at 
issue. 

We have only to consider whether the plaintiff, suing as a put- 
needar to assess land asserted by the defendant to be lakhiraj, 
is not bound by the general law of limitation, as in all other cases 
where force, fraud, or minority, is not specially pleaded, to prove 
that he has brought his suit within twelve years from the date on 
which his cause of action arose. 

Under the English* law the party in possession is presumed to 
be the owner of the property until the contrary is proved, and the 
person seeking to eject must show a sufficient title in himself 
before he can recover. He will not be assisted by the weakness of 
the defendant's claim, whose possession gives him a right against 
every man who cannot establish a title. The plaintiff, therefore, 
must have a right of entry. But this right may be destroyed by 
the statute of limitations, if the defendant has been in possession 
adverse to the plaintiffs title for such period as is protected by 
the statute, and the plaintiff is barred of his remedy. 

The same principle may, I think, be applied to the case before 
ua 

The adverse possession of the defendant cannot be denied. 

The Court, in the case of Qungadhur Banerjee, expressly declared 
that such possession was adverse, there being between the zemindar 
and lakhirajdar, it was said, " a perfect equality when the suit is 
brought" 

If it be argued that the adverse possession by the defendant is 
negatived, because the plaintiff, although out erf time under the 
general law of limitation, having broughtiiis suit twelve years after 
his cause of action, has never, m the eye of the law, been out of 
possession, inasmuch as he occupies the place of the original land- 
holder before the decennial settlement, who could have ejected the 
defendant as not holding under a valid title, the argument is not, 
in my opinion, a sound one. 

The general law of limitation pleaded by the one party, and the 
special and prescriptive law claimed by the other, were enacted on 
the same day in the same year, 1st May 1793. The general law, 
Section XIV. Regulation III. of 1793, has precedence in point of 
number, though not of date, of the special law, Section X. Regula- 
tion XIX. of 1793. 

* See Adams on Ejectment. 
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From the passing of Regulation III. of 1793, the zemindar could 
not be heard in any suit whatever in a civil court, if the cause of 
action arose twelve years before the suit was instituted. This prohibi- 
tion hangs over him still ; and it is remarkable, as I stated before, 
that no part of the law, Regulation II. of 1805, which limited the 
Government right to resume to sixty years, in any way affected the 
general law of limitation. He is bound by it as much as ever. 

Adverse possession for twelve years gives a title against the legal 
owner; and if it could be maintained, which I do not for a 
moment admit, that inasmuch as, under what has been designated 
the nvttvm tempus clause, Section X. Regulation XIX of 1793, no 
length of time can give the defendant a title, and that he could, 
therefore, only have held the property by permission of the zemindar, 
and consequently his possession was not adverse — still, in my opinion, 
he, the putneedar, must come under the general law of limitation, 
which admits of no exception, and he cannot, upon any show of 
equity, or with any semblance of right, do now what the zemindar 
could not do twelve years after the passing of that Act 

The zemindaree title maf give him the right of entry, but the 
statute of limitations specially pleaded by the defendant operates as a 
bar to that right; and, if the plea is good, the plaintiff cannot prove 
his possessory title, and the defendant is entitled to continue in 
possession. 

We cannot in this case look at the defendant's title instead of 
the plaintiff* 8 right of action. We cannot compel the defendant to 
show that he has been in possession for more than twelve years. 
As far as the pleadings are concerned, and the rules of pleading, 
the defendant might confess that he had been only one day in pos- 
session, and that he has no right to the land at all, except what he 
derives from personal possession, but he is at liberty to say to the 
plaintiff : " you are bound by the general law of limitation — you do 
not plead exemption from it under any special law — before, therefore, 
I show my title, you must show that you are suing within twelve 
years from the date on which your cause of action occurred ;" and it 
is incumbent on the Court to take up and determine this plea. 

Section X. Regulation XIX. of 1 793 does not, in the slightest 
degree, affect the general law of limitation quoad the plaintiff. 
It merely rules that a grant shall not be valid after any lapse of 
time, if t given after 1790 ; but the plaintiff who comes into court 
to establish the invalidity of the grant must first show that he has 
brought his suit within twelve years, and is entitled to take advantage 
of the invalidity of the grant, or to obtain a decree, supposing the 
invalidity established. The provisions of this law, moreover, which 
is a special law, cannot affect the case, as they were not specially 
pleaded by the plaintiff To compel the defendant in such a case 
to show his title, or even primd fade evidence of title, is, in my 
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opinion, contrary to the established rules of pleading ; and if the 
precedent be followed in our courts, it will inflict great injury upon 
many parties similarly situated as the defendant 

There would be no security of property, if , as in this case, those 
who had the right originally to question the defendant's title 
forbore to do so, and a dormant claim, which they had never 
pressed and over which they had slumbered for years, was allowed 
by their successor to be revived and to prevail against — what the 
judge has found to be on the part of the defendant — a long' and 
uninterrupted possession. 

Extend this principle, and the mischief will increase tenfold, 
while time wears on, unless checked by some legislative enactment ; 
and, a few generations hence, the successors of those who hold lands 
now upon an alleged lakhiraj title will, if they cannot prove that 
they held before 1790, have their land wrested from them, although 
the plaintiff may have brought his suit a century after his cause of 
action arose. 

Under these circumstances, I would again confirm the decision of 
the lower court, and reject the appeal, with costs. 



The 12th Januaby 1859. 

A. Sconce, Esq., Judge, and D. I. Monet and G. Loch, Esqs., 
Officiating Judges. 

Case No. 166 of 1858. 

Special Appeal from the decision of Baboo Gobindchunder 
Clwwdree, Principal Sudder Ameen of Moorshedabad, 
doled 30th March 1857, reversing a decree of Movlvee 
Oholam Ohous, Sudder Ameen of that district, dated 29th 
December 1855. 

Kishennath Boy, (one of the Defendants,) Appellcmt, 

versus 
Hureegobind Roy and others, (Plaintiffs,) Respondents. 

Baboos Ramapersad R8y and Dwarkcmalh Hitter, for Appellant 
Movlvee Aftahuddeen Mahomed and Baboo Bhoobunmohun Roy, 

for Woomamoye Debea, one of the Respondents. 
Baboo Shwmbhoonath Pundit, for Hureegobind Roy. 
-HeM that an This case was admitted to special appeal on the 4th March 1858, 
ent&edto^hare under the following certificate recorded by Messrs. B. J. Colvin and 

collaterally, and J. S. TorrenS. 

the son of an 

adopted eon ia " This was a suit referring to the property left by one Nursingh Deb 
righto* of° hU fc°y» who d^ without issue. The plaintiffs are the sons and grand- 
father, sons of one of the half-brothers of Nursingh Deb, Ramkissen, and 
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they sue for succession to the whole of the property of Nursingh, 
making the petitioner a defendant The petitioner is the son of an 
adopted son of another half-brother of Nursingh's, called Teloke- 
chunder, and claims to participate in the property along with the 
heirs of the elder half-brother. This claim having been rejected by 
the decision of the principal sudder ameen, on the ground that, 
according to the bywusta of the pundits, the heirs of an adopted son 
could not succeed collaterally, petitioner urges such decision to be 
opposed to Hindoo law, as laid down at page 78 of Macnaghten, 
and page 219 of Sutherland's translation of the Dattaka Ghcmdrika, 
as well as to precedents of this Court, as found at page 203 of Volume 
VI. of the Select Beporte, and elsewhere. We admit the special 
appeal to try whether the decision of the question of Hindoo law 
should be upheld." 

Judgment. 

It is averred by the counsel for the special petitioner, that 
Nursingh Deb Roy died in 1215, leaving a widow, Taramonee, 
who continued in the enjoyment of his property till her death in 
1228. Her daughter-in-law, Eumulmonee, then succeeded, and, 
after her death, as alleged by the plaintiffs, Hursoonderee, widow 
of Gokoolchunder Roy, a full-brother of Nursingh Deb !ftoy, 
adopted, without permission, a son named Bhoobuneswur, and, m 
collusion with the defendant, special petitioner, obtained possession 
of the property of Nursingh Deb. The five plaintiffs, who are the 
sons and grandsons of two half-brothers of Nursingh Deb, sued 
to set aside the adoption and to obtain possession of the property 
left by Nursingh, and made the special appellant, Eishennath Roy, 
a defendant in the suit. His answer disclosed that his father, Kashee- 
nath Roy, had been adopted by Telokechunder Roy, another half- 
brother of Nursingh Deb Roy, and, as one of the family by adoption, 
he claimed a sixth of the property in litigation. The lower courts 
have given a decree for the plaintiffs, and rejected the (defendant) 
special appellant's claim, on the ground that the son of an adopted 
son is not entitled to share with the other collateral heirs ; and the 
point to be determined is, whether the heir of an adopted son can 
succeed collaterally, as well as directly, and whether the bywusta 
of the pundits of the Dacca and 24-Pergunnahs courts, on which 
the present decision is based, is not erroneous. We think that, with 
reference to the decisions of this Court, reported at Volume VI. of the 
Select Reports, page 203, and Volume I, page 209, and the doctrine 
laid down in Macnaghten's Principles of Hindoo Law, Volume I., 
page 78, and in Sutherland's translation of the Dattaka Chan- 
dmlca, page 202, an adopted son is entitled to succeed collaterally, 
and the special appellant, being the son and representative of such 
adopted son, is entitled to succeed to the rights and interests of 
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his father in the property, whatever they may be ; and we, accord- 
ingly, reverse the decision of the lower court, and direct ^hat the 
case be returned to the principal sudder ameen, who, after deter- 
mining what are the rights of the special appellant, will pass a 
decision in conformity with the provisions of Section XIII. Regu- 
lation III. of 1793. 



i 



The 12th January 1859. 

A. Sconce, Esq., Judge, and D. I. Money and G. Loch, Esqs., 
Officiating Judges. 

Case No. 201 of 1858. 

Special Appeal from the decision of Mr. 0. $. Bell, Principal 
Sudder Ameen of 24*-Pergurwiahs, dated 30£A May 1857, 
affirming a decree of Baboo Nedmonee MiMer, Moonsiff of 
Kuddumgatchee, dated 26th December 1854. 

Gooroopersad Chowdree and others, (some of the Defendants,) 

Appellants, 

versus 

Radhamadhub Roy Chowdree and others, (Plaintiffs,) and Pran 

Doss and others, (Defendants,) Respondents. 

Baboos Oobindchunder Mookerjea and Bungseebvdden MiMer, 

for Appellants. 
Baboo Dwarkanath Mitter, for Gunga Gobind Roy, (Plaintiff,) 

Respondent. 

In a suit by This case was admitted to special appeal on the 24th March 1858, 
£>ver possesion under the following certificates recorded by Messrs. B. J. Colvin and 

of lakhiraj land, J. S. TorrenS. 

from which, in # # # 

consequence of Mr. B. J. Colvin. — "Petitioners were purchasers of talook 

enteringYnto*an Baraset, &c., at a sale for arrears, of which special respondents had 

engagementwith been previous proprietors. Petitioners sued summarily, for rent of 5 

had r teen nt 8^^ ee S aas ' one ^ rajl Doss, wno professed to hold them under special 

manly ejected, respondents, as their rent-free land.. Petitioners got a decree for the 

mft^ w\thother ren *' ** c ^ mec ^» notwithstanding the objection of special respondents ; 

ca8ea,thatitwa8 and a suit to reverse it was brought by the special respondents, 

j* * "tf* 8 ®^ £° but was dismissed as brought beyond time. They have now preferred 

o/the^lamtinV this suit on the ground of dispossession, in consequence of the 

tenure. decree in petitioners' favor for the rent of the land. Both courts 

have decided for them, assigning as a reason that petitioners should 

not have ousted them, as they did, by means of the summary suit, 

but should have proceeded regularly to sue for resumption and 

assessment of the land. It was objected in special appeal, that 

this decision is wrong, inasmuch as petitioners had the rent of the 
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land judicially awarded to them, and the lower courts should have 
pronounfed upon the validity or otherwise of the tenure. On the 
other hand, a decision of this Court, dated the 8th instant, in the 
admitted special appeal case, No. 599 of 1857, is referred to as support- 
ing the decision of the lower courts, that special respondents were 
entitled to re-possession for the reasons stated by them. I notice that, 
in the xase referred to, the plaintiff was arbitrarily dispossessed of 
his lafiiraj land, and was restored to possession of it on proof 
of previous possession, leaving his opponent to sue for resumption 
regularly ; but in this case special respondents were auction pur- 
chasers, and exercised no arbitrary act, but sued and got a decree 
for the rent of the land. I therefore admit the special appeal to try 
the correctness of the judgment of the lower courts." 

Mr. J, 8. Torrens. — " I would admit the special appeal, as I 
understand the plea taken to be that the collector should have 
been called on to report on the validity of the lakhiraj grant, and 
whether the land to which plaintifls laid claim was lakhiraj or 
maJ, and as I think, under the circumstances of the case, this report 
and a full trial of the lakhiraj title were requisite." 

Judgment. 

It has been fully established in this case, in the opinion of the 
lower courts, that the defendants, now special appellants, had sum- 
marily ejected the plaintiffs, respondents, from certain lakhiraj land 
possessed by them, by accepting an engagement for the rent of the 
land from the plaintiffs' ryot, and by giving effect to that engage- 
ment by suing the tenant for arrears due under it. The woixls of 
the principal sudder ameen are, that plaintiff and their ancestors 
held the land lakhiraj for a long series of years. 

The plaintiffs, it seems to us, cannot be held to be in any respect 
prejudiced by the transaction entered into between the zemindar 
and their ryot, and, following as precedents the decisions of the 5th 
August and 8th March of the past year, we think it was not 
necessary in this action to enter into the validity of the rent-free 
tenure. We dismiss, this special appeal, with costs. 
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The 12th January 1859. 

B. J. Colvin, Esq., Judge, and 0. B. Trevor and G. Loch, Esqs., 
Officiating Judges. 

Case No. 420 of 1858. 

Special Appeal from the decision of Mr. H. M. Reid, Officiating' 
Judge of East Bwrduxm, dated 30th December 1857, affirm- 
ing a decree of Mr. H. M. Reid, Officiating Collector of that 
district, dated llth December 1855. 

Madhoomonee Dassee and others, (Defendants,) Appellants, 

versus 
Bhuggobuttee Dassee, (Plaintiff,) and Umbikachurn Roy, (Objector,) 

Respondents. 

Baboo Sreenath Doss, for Appellants. 

Baboo Kishenkishore Ohose and Obhoychum Rose, for Re- 
spondents. 
laiS?? *»* a This case was admitted to special appeal on the 6th July 1858, 
not sit 'inappeai under the following certificate recorded by Messrs. C. B. Trevor and 

from an order, H. V. Baylev. 
passed by him- . 

■elf as collector, " On the special appeal of petitioners, defendants, appellants below, 

Regulation 11 IL to ^is ^ OUT ^> *\na case was remanded, inasmuch as, in the opinion 

of 1819. of the admitting judges, petitioners were entitled to a finding of 

the judge as to the applicability of the precedent of the Sudder 

Court, reported at page 501 of the Decisions of 1855, to the portion 

of land claimed by them, amounting in extent to 1 beegah 6 cottahs. 

" The judge of Burdwan has dismissed their appeal on the point 

on which it was remanded. 

" Petitioners now appeal, specially urging that the judge who 
actually heard the cases when remanded was the same person 
before whom, as collector, the case was directly instituted, and who, in 
the first instance, judicially determined it ; that, consequently, under 
Clause 4, Section IX. Regulation XIII. 1810, it was not com- 
petent to him to sit alone m an appeal from a judgment passed by 
himself alone. They pray, therefore, that 'their case may be 
remanded, to be heard by some judge other than that who has heard 
the case. 

" We think that the objection raised by petitioners is a valid one, 
and that, although there is no objection to a judge who has heard 
a case below sitting with others to decide the same case in appeal, 
still, both according to the letter of the law above cited and to 
the spirit of our appellate system, it is not competent for the 
same authority to hear a case alone, both in the first instance and 
in appeal By this course litigants are deprived of that, without 
which an appellate system is useless, the attention of different 
minds to the point in litigation. We admit the special appeal 
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to try whether the appeal should not be remanded as required 
by special appellant" 

Judgment. 

There is no special law bearing upon this case ; but the principle 
laid down by the legislature has always been that an officer can- 
not sit, as an appellate authority, upon an appeal^ from his own order 
passed in a subordinate capacity. This was declared in Regulation 
XIII. 1810, as regarded judges of the Sudder and Provincial Courts, 
until altered by Act II. 1851, in respect of Sudder judges, which 
enables a Sudder judge to sit as one of three judges in an appeal 
from his own order as zillah judge. 

In like manner, by Clause 4, Section XII. Regulation XXV. 
1814, a sessions judge cannot take cognizance of appeals from his 
own orders passed as magistrate. Construction No. 779 allows zillah 
judges to dispose of cases under Section XXX. Regulation II. 1819, 
reported by them ministerially in a former capacity of collector ; 
but in this instance things are different, as it is an appeal from 
an order passed by the zillah judge in a case originally instituted 
before him as collector. Notwithstanding the permission granted 
to the judge by letter, we are of opinion that, upon the principles 
which regulate our system of appeal, the judge was incompetent 
to try this appeal We therefore reverse his order, and direct that 
he remit the case to the present collector, to whom we think it 
should have been remitted in the first instance, for the purpose 
specified in this Court's decision, dated 6th March 1857, from whose 
order the party dissatisfied may appeal to the zillah judge. 
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The 12th January 1859. 

A. Sconce, Esq., Judge, and Q. Loch and D. I. Money, Esqs., 
Officiating Judgea 

Case No. 88 of 1857. 
Special Appeal from the decision of Mr. A Littledale, Addi- 
tional Judge of Behar, dated 20th December 1855, re- 
versing a decree of Sheikh Shoo jot AU Khan, Sadder 
Ameen of that district, dated 6th July 1854. 

Meer Ismael Ali, and, after his demise, his wife, Musst Wajhun, 
and Syud Janut Hossein, and others, his sons and heirs, (Plain- 
tiffs,) Appdl/mts, 

versus 
Sheikh Burkut Ali and others, (Defendants,) Respondents. 

1 Baboos Ramapersad Boy, Shumbhoonath Pundit, and Kishen- 
kishore Ohose, for Appellants. 
Moonshee Ameer Ah and Movlvee Aftabooddeen MaJiomed, 

for Rajah Hetnarain Singh, one of the Respondents. 
Mr. jR. T. AUom, for Burkut Ali, one of the Respondents* 
iiJ^ted** WM This case was addmitted to special appeal on the 28th 
aaide^an execu- January 1857, under the following certificates recorded by Messrs. 
tionwleof landn, H # T. Raikes and A. Sconce. 

consisting of 

four kittas or Mr. A. Sconce. — "This suit was instituted by petitioners, 
S^Arst com? plaintiffs, to set aside an execution sale and to recover possession 

decided for the of the land 80IA 

ffi^o^on " The sudder ameen decided in favor of plaintiffs, but by the 
appeal nonsuit- judge the plaintiffs have been nonsuited, because the zemindar 
the^Mmnidw °^ mouza Puchkoorna, in which portion of the lands sold was 
who appeared as situated, had not been made a party to the suit 
£ n d thi ^e8^to " The lands sold consisted of one kitta, called Puchkoorna, in 
be in possession mouza Sooltanpore, of two kittas in mouza Ruttunpore Japa, 
f one °rti the ajl ^ °f one kitta in mouza Nogur Choonee. 

had not been " The purchaser, Burkut Ali, it seems, denied that he had got 
made a defend- possession of the Puchkoorna land, as the zemindars of Sooltan- 
^HeldNn spe- P°re had resumed it Hetnarain, one of the zemindars, as a third 
rial appeal, that party, gave in a petition to the same effect ; and thus the judge, 
^^ed^nth^ 00118 !^^^ that the question of possession between plaintiffs and 
action was the the zemindars could not be tried in the absence of the latter, 
23L"& nonsuited plaintiff, 

that the zemin- " The special appeal is made on these grounds : first, it is 
requhed llpfead pleaded tha^ whatever may be the nature of the claim preferred 
to this issue; by Hetnarain to possession of portion of the land sold, the objec- 
ftnd ^of the ^ on presented fey fe™ raises no obstacle to the determination of 
EnXasasserted, the legality of the sale; and, second, that supposing the sale to 
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be illegal, it is competent to the court to decree in favor of ^Ij^ 1 * 1 ?*" 
plaintiffs the land not claimed by Hetnarain. J^n nude in 

" I admit the special appeal to try these two points, and also, *"» •b§«oa. 
whether, supposing the claim for the whole land to go on, and a decree 
to be passed in favor of plaintiffs, it will not be sufficient to pro- 
vide in the decree, that the interests of third parties, not 
defendants in the suit, shall not be prejudiced in the execution 
thereof." 

Mr. H. T. RaiJces. — " I think the judge's order of nonsuit is 
right. The plaintiffs sue for possession of certain plots of ground 
indicated, and that a public sale may be cancelled by which their 
rights and interests were disposed of to Burkut All Burkut 
AH is the only defendant ; and he states that a portion of lands, 
possession of which is sued for, is not in his possession, but in 
the possession of third parties. These third parties also appear 
and admit they are the possessors as by right As the plaintiffs 
sue for possession, thev are bound to bring before the court all those 
who hold adverse to their claim, or they should withdraw their claim 
to such portion of the lands as are in the possession of third 
parties ; but under no circumstances can they require the court 
to adjudicate on their rights in their absence; and the court, 
therefore, is bound to force the plaintiffs to bring before it the 

!)roper parties between whom the controversy lies. I would, there- 
ore, not interfere with the judge's order." 

Judgment. 

Messrs. A. Seance and 0. Loch. — It appears that the defect 
imputed to the plaintiffs by the zillah judge m this case cannot affect 
the issue which alone induced them to sua The sole purpose of the 
action is to set aside the execution sale of certain property, and to 
restore plaintiffs to the position they occupied before the sale. Thus, 
whether the sale was rightly or wrongly made, has alone to be tried ; 
and, necessarily, if this issue be determined in favor of plaintiffs, the 
purchaser cannot be held answerable for the restoration of that portion 
of the sold property, which, he says, and which he may be able to 
prove, is not and never was in his possession. On the other hand, 
the zemindar, Hetnarain, not being a party to the execution sale, can- 
not be required to plead to that issue ; nor can the possession of the 
portion of the land which he is said to have acquired, be prejudiced 
t>y a decision made in his absence. We, therefore, set aside the 
judge's order of nonsuit, and remand the case to be tried on its 
merits. 

Mr. D. J. Money. — Although I think, under the provisions of the 
law and the practice of our courts, the judge was right in passing 
an order of nonsuit, the suit being not only for die reversal of ' 

the sale in execution of a decree, but for the possession of the 
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lands sold, and for wasilat, and a large portion of the lands sued 
for having been resumed by third parties, who were not brought 
into court, still I am of opinion that the judge in appeal might 
have directed the lower court to permit the plaintiff to put in a 
supplementary plaint, and by it bring in as defendants all die par* 
ties whose interests might be affected by a decree in his favor. I 
would so far admit the special appeal as to remand the case for this 
purpose. 



The 13th January 1859. 

B. J. Colvin, Esq., Judge, and C. B. Trevor and G. Loch, Esqs., 
Officiating Judges. 

Regular Appeals from the decision of Moonshee Nazirooddeen 
Mahomed Khan, PrinwpaX Sudder Ameen of Behar, dated 
ISth August 1856. 

Case No. 548 of 1856, 

Maharajah Hetnarain Singh, (Plaintiff,) Appellant, 

versus 

Baboo Modenarain Singh and others, (Defendants,) Respondents. 

Moonshee An^eer All and Baboo Unnodapersad Ba/rwrjee, for 
Appellant. 

Baboo Shumbhoonath PwndU and Mr. 0. S. Fagcm, for Respond- 
ents. 

Suit laid at Company's Rupees 46,422-3a.-ty.-9A:. 

Case No, 575 of 1856. 

Musst Doolhun, (one of the Defendants,) Appellant, 
versus 
Maharajah ^Hetnarain Singh, (Plaintiff,) Respondent. 

Baboo Ramapersad Roy, for Appellant. 
Moonshee Ameer Ali, for Respondent 

Suit laid at Company's Rupees 46,422-3o.-]^>.-9&. 
Appeal reject- . This suit was instituted to recover die sum of rs. 46,422-3-1, 
^'^lio'tJT ^ e * B 8 principal and interest on account of revenue paid by the plain- 
tile lower* court tiff in exoess of the sunt due by him, from 1250 to 1259, on 
fov justing the j^ Sheebnuggur. The principal sudder ameen has given a decree 
t^rthJ 8 ^ against Modenandn, the principal defendant, for rs. 3287-4-*, 
ties was cousi- the sum admitted by him to be due, and of rs. 916-8-11 against 
deredcorm*. 3^^^ j^ j*^^ ^j tffan, and dismissed the plaintiff's 
claim as to the remainder. 

Two appeals have been prefaced from this order — one by the 
plaintiff Hetnarain, who objects to that part of the decision of 
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the lower court which dismisses his claim to the amount in excess 
of the sum admitted by the defendant Modenarain to be due, and 
he urges that the reasons assigned by the principal sudder ameen, 
for the conclusion he has come to, are insufficient ; he urges, fur- 
ther, that the principal sudder ameen has given defendant credit for 
payments made in 1248 and 1249, whereas the period comprised 
m the present suit extends only from 1250 to 1259 ; and, further, that 
interest haa been awarded from 1260, instead of the date on which 
thepayments were made on the defendant's account. 

The other appeal is preferred on the part of the defendant Doolhun, 
who pleads that, as regards herself, the decree has been given 
ex-parU ; for the principal sudder ameen refused to accept her answer 
when she wished to file ii She urges that she only came into pos- 
session on the 7th March 1855, or 4th Cheyt 1262 F. S., but that the 
decree has been passed against her for a period antecedent to that 
date ; that she was not aware, at the time, of the institution of the 
suit, no notice having been served upon her ; but that immediately 
she heard of it, she proceeded to the court and filed a petition to be 
allowed to give in her answer, but her petition was rejected. , 

Plaintiff asserts that the amount of jumma due by him on 
Lot Sheebnuggur amounts to Company's ra 62,741-13-10 ; 
that due by the defendant Modenarain to Company's rs. 
53,274-2-1, and that due by the defendant Basharut Ah, Doolhun, 
and others to Company's rs. 877-3-2. The defendant Mode- 
narain pleads that, under the tukseemnamah, or deed of partition, 
executed on the 30th December 1850, his share of jumma amounts • 
to Company's rs. 51,570-10-8, the plaintiff's share to Company's 
rs. 64,445-5-3, and Basharut Ali and others' share to Company's 
re. 377-3-2. 

The principal sudder ameen accepts the jumma stated by the 
defendant Modenarain as. correct, bang in conformity with the 
deed of partition, and finds that he paid the revenue due on 
his shares to 1259, with the exception of rs. 3287-4-5, which 
were not liquidated till 1260 and 1261, and lor this sum he 
has given a decree in the plaintiff's favor, with interest from 
1259, the year in which the sum became due. In calcu- 
lating the amount paid by this defendant, the principal sudder 
ameen has taken in payments made in 1248 and 1249 F. S., 
corresponding with 1840 and 1841 A. D., without which the 
account would not be complete ; and though plaintiff, appellant, 
objects to this method of adjusting the account, he has assigned no 
sufficient reason why the payments of those two years made by 
the defendant Modenarain, if in excess of the sum due by him, 
should not be brought to his credit We, therefore, find no grounds 
for interfering with the decision of the lower court as regards this- 
appellant, and reject the appeal, with costs. 
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As regards the appellant Doolhim, we find that, though notice and 
proclamation were duly issued, she made no appearance in the lpwer 
court in proper time ; and though in appeal she urges her non-liabi- 
lity as not having obtained possession till Cheyt 1262, after the period 
comprised in the suit, yet we think this plea of no avail, as she has 
been made a party to the suit with other co-sharers, being the heir 
of a deceased partner ; and as she has assigned no valid reason for her 
non-appearance in the lower court, we reject her appeal also with 
costs. 



The 15th January 1859. 

B. J. Colvin, Esq., Judge, and C. B. Trevor and G. Loch, Esqs., 
Officiating Judges. 

Case No. 155 of 1857. 

Regular Appeal from the decision of Baboo Ramlochun Ghose, 
Principal Sudder Ameen of Nuadea, dated 12th December 
1856. 

Rutnessur Pal Chowdree and others, (Plaintiffs,) Appellants, 

versus 
Greeschunder Ghose and others, (Defendants,) Respondents. 

Baboos Ramapersad Roy and Kishenhishore Ghose, for Appellants. 
Baboos Shumbhoonath Pundit and Bungshedmddv/a Mitter, and 
Movlvee Syud Murhumvi Hossein, for Respondents. 

Suit laid at Company's Rupees 9955-1 la.-5gr. 
T? e V™?* This suit was brought by plaintiffs, appellants, against Musst 
dismissal ofine Jugodumba* Greeschunder Ghose, Parbuttee Soonderee, widow of 
suit, as barred Hurchunder Ghose, and Pitumber Bhuttacharjea, and had its origin 
versedl at for ,I M under the following circumstances, 

regarded portion Ealeepersad and Doorgapersad were the two sons of Dyaram 

tte* ^seTS Pal Chowdree. Kal^peread left a widow, Shusheemookhee, mother 

tionhadarisento of Jugodumba, while plaintiffs were the sons of Doorgapersad. 

fni^eWe ^w Doorgapersad professed to have had his brother's estate left by 

of institution of hibbanamah to him, on his death in 1200 B. S., when Shushee- 

in it the d r^dD- moo '^ lee having sued to set it aside, a compromise was entered into 

ing portion, the between her and Doorgapersad, by which he assigned certain lands, 

Uw °to I1 be a l 0n ^ nc ^ us ^ ve °f a m Ghal, Bnurutpore, and other articles of property, mova- 

puedornot,ac^ hie and immovable, for her support; so that she filed a ladavee, 

cording **>*}£ dated 28th Jeyt 1211, and the case was disposed of accordingly on 

fou^d. ° the 13t ^ ^ a y 1805 - -Ag^ Jugodumba sued Doorgapersad with 

the same object of setting aside the hibbanamah and the deed 

executed by her mother, on the ground that she could not be bound 

by her act ; and in that suit Doorgapersad satisfied Jugodumba 
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also by the assignment to her of some property for maintenance, 
whereupon a deed of compromise was executed, dated 29th 
Srawun 1225, and the suit was adjusted in the provincial court 
on the 12th August 1819. Jugodumba, however, had two sons, 
Qreeschunder and Hurchunder, already named, and these in 
their turn sued the present plaintifls, sons of Doorgapersad, and 
their own mother, to set aside the hibbanamah put forward by Door- 
gapersad and the compromises executed by Shusheemookhee and 
Jugodumba, and succeeded in the zillah court, on the 22nd 
August 1843, the decree of which court was affirmed in appeal by 
this Court on the 24th August 1844. 

The present suit has, therefore, been brought by plaintiffs for the 
recovery of the property which was settled upon Shusheemookhee 
and Jugodumba upon execution of these compromises, to which they 
lay claim, as the object for which they were made over has been 
frustrated in consequence of the above decree. 

The claim is for eight annas, as by the annulment of the hibbana- 
mah and deeds eight annas remain with the defendants, heirs of 
Kaleepersad, in their own right, while the other eight annas are 
claimed by plaintiffs, as heirs of Doorgapersad. 

The suit was brought on the 10th August 1855, or within twelve 
years from the date of the above decision, in the zillah court ; but the 
principal sudder ameen has dismissed it, as barred by the law of 
limitation, as the assignment had taken place in 1805 and 1818, 
to Shusheemookhee and Jugodumba respectively, and eight annas 
of Bhurutpore had been sold by the former to Ramioy and Pitumber 
Bhuttacharjea on 2nd Assar 1218, or 1811, ana had ever since 
heen in their possession, and was now in that of Pitumber. 

The appeal is solely on the point of limitation. We can have no 
hesitation in reversing the judgment of the principal sudder ameen 
as regards the property in possession of Jugodumba, Greeschunder, 
and Hurchunder' s widow, Parbuttee, heirs of Kaleepersad, as the 
cause of action to plaintiffs against them arose from the date of the de- 
cree of this Court of the 24th August 1844, when the deeds and other 
documents were set aside ; but as regards the claim against Pitumber, 
the case is different. It has been argued against him that, as he 
derived from Shusheemookhee, his rights depend upon her's ; but we 
cannot admit this plea, for he has been in possession since 1218, or 
1811, upon a title conferred by Shusheemookhee, in virtue of the 
deeds of compromise and assignments, which it was the aim and 
object of Doorgapersad to uphold, and according to which, Pitumber 
had been in possession, for upwards of twelve years before suit, of 
eight annas of Bhurutpore, upon what was believed by him to be a 
good and honest title under Regulation II. of 1805 ; so that were 
it clear that the eight annas held by him was the eight annas 
derived by Shusheemookhee from Doorgapersad, there is no 
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doubt thai this suit for eight annas of fihurutpore would be 
barred by the law of limitation ; but there is no certainty on this 
point, as for as can be ascertained from the record, for the bill of 
sale to Pitumber from Shusheemookhee has not been filed. 

We, therefore, reverse the order of the principal sadder 
ameen and remand the case for trial on its merits generally. As 
to eight annas of Bhurutpore, the principal sudder ameen will 
call upon Pitumber for his deed of sale ; and if he find that it 
conveyed to him the specific moiety acquired by Shusheemoo- 
khee from Doorgapersad, he will apply the law of limitation 
as above laid down ; but if it be for eight annas out of the 
sixteen annas without specification, he will consider whether plain- 
tiffs are entitled to the eight annas share stUl in possession of 
the heirs of Kaleepersad, Mid he will pass eventually whatever 
order in the case may seem to him proper. 



The 17th January 1859. 

H. T. Raikes and A. Sconce, Esqs., Judges, and H. V. Batlft, 

ESQ., Officiating Judge. 

Case No. 632 of 1856. 

Regular Appeal from- the decision of Syud Ahmud Buksk> 

Principal Sudder ^meen of Mymensing, doled 20th August 

1856. 

Baboo Prosunno Coomar Tagore, (Plaintiff,) Appellant, 

verms 
Bhugeeruthee Debea Chowdrain and others, (Defendants*) Re- 
spondents. 

Bohoos Ita/maperead Soy and Kishenkishxxre Gkoee, and Moon- 

shee Ameer Alt, for Appellant. 
Baboos SkumbhooTuxth Pundit and Dwarhanalh Mtiter, and 

Mr. JR. T. Alkm, for Respondents. 

Suit laid at Company's Rupees 17,500-0-0. 

Suit relative This suit was instituted to recover 350frbeegahs of chur land, 

maided forftir- w ^°^ on ^ l^th December 1851, had been awarded by the magia- 

Sct inve«tiga^ trate to the defendants, respondents, in adjudication of a case 

tion* brought before him under Act IV. of 1840. The parties to this suit 

are ssemindars of adjoining estates, plaintiff being proprietor of the 

pergunnah Pateekduha and defendants of the jpergunnah Jafer- 

shahee, and both claim the disputed land as alluvion, cast up as an 

annexation to their respective estates upon a site which had been 

previously covered by old land, that had been carried away by a 

branch ot the river Koonaye or Berhampooter. 
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The principal sudder ameen has decided upon the record as it 
stands in favor of defendants ; but it seems to us that, considering 
the peculiar nature of the legal rights in alluvion as secured to 
zemindars by Regulation XI. of 1825, the proceedings held by the 
principal sudder ameen are not sufficiently complete ; and without 
entering into the reasons given for holding plaintiff's possession not 
to be established, we think the suit must be remanded with a view 
to a more complete elucidation of the facts upon which the deter- 
mination of the legal title to the land may very materially depend. 

The defect, which we think it highly essential to supply, is a 
survey of the disputed land and adjoining localities, which should 
exhibit the course followed by the branches of the Berhampooter at 
different periods, the position of the old lands of the two estates at 
the same periods, and the more recent formations of new land. 

Both parties seem to agree that a branch of the Berhampooter 
at one time flowed where is now formed a narrow dry channel that 
separates the disputed land, as well as other land adjoining it on 
the north now possessed by plaintiff, from the estates of both plain- 
tiff and defendants on the east thereof; but neither the exact course 
of this branch, nor the breadth nor extent of the channel, nor the 
time at which it flowed, are now to be ascertained from the record. 
Plaintiff traces this channel, and the diluvion caused by it, to the 
period extending from the year 1218 to 1226. Defendants, on the 
other hand, say that the diluvion of their estate had not com- 
menced till the close of 1239 ; that their old land was carried away 
from 1240 to 1242, and that from 1243 and later years the land 
began to re-form. As to the period of the accretion of the new 
chur, there appears to be no material dispute. Both say, at or 
about 1246 ; and no doubt several years elapsed before the chur took 
the form under which we have occasion to consider it. In 1849, or 
1256, the claims of the parties seem first brought before the magis- 
trate. This was about ten years after the settling down of the alluvion, 
and so far, up to this point, the principal sudder ameen may have 
assigned valid reasons for holding that plaintiff had failed to prove 
his possession of the disputed chur. But in this suit we have to 
consider the question of legal title, as well as possession ; and it is 
for the elucidation of the disputed title, that we think the country 
brought within discussion should be surveyed and mapped, so as to 
exhibit, as nearly as the lapse of time will permit, the course of the 
river and the features of the land, old or new, at the date of this 
action, at or about the year 1246, at 1289, and any period, five or 
ten years earlier, to which it may be possible to extend the enquiry. 
Having this additional evidence before him, the principal sudder 
ameen will again adjudicate the case according as the facts and 
law may seem to require. 
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The 18th January 1S59. 

B. J. Colvin, Esq., Judge, and O. Loch, Esq., Officiating Judge. 

Petition No. 1420 of 1858. 

Ajnrtication for Special Appeal from {he decision of Mr. H. M. 
Meid, Officiating Judge of East Burdwom, dated 25th June 
1858, affirming that of Baboo Jvddoonath Mullick, Sudder 
Moonsiff of that district, dated 21*£ April 1857, in the case of 

Go8tbehany Dutt, Plaintiff, Petitioner, 

versus 
Muthoor Shaha and others, Defendants. 

Moonshee Ameer Ali and Movlvee Aftabooddeen Mahomed, for 

Petitioner. 
Baboo Bhoobun Mohwn Roy, for the Opposite Party. 

Order of re- Plaintiff, petitioner, sued for 13a.-6flr.-2c.-2fe of a tank and for 
SSonfor* 1 ^- va ^ ue °f fok J* ** 1 *^ e l° wer Courts dismissed his claim. It was 
el ew^eS. 81 ^ held by the judge, in appeal, that a 2a.-l 3*j.-l c.-lfc. share clearly 
S^benecL 116 ^ e ' on g e< l *° fiaparain, aad that petitioner had never been in pos- 
it was fe£e in session, nor had been dispossessed from it He thereupon dismissed 
part, end die- the claim in toto, on the ground that the plaint, in respect to a por- 
He wet 6 fefti tion of the property sued for, was an untenable one, and as plain- 
that he ehonid tiff must have been aware that it was so when instituting the suit, 
opYni^npon he cannot look to obtain any assistance from the court in awarding 
the other eUe- him the remaining portion of his claim, even although no objection 

getion of the hagbeenraifledagaingtit 

The plea in special appeal is, that the judge was bound to pro- 
nounce upon this portion of petitioner's claim. We remark that 
the allegation in the plaint was a right to a 13o.-6j.-2o.-2i. share 
by purchase and of dispossession from the above share after 
possession. The judge has found the allegation not to be proved 
as regards the 2a.-13gr.-lc.-lfc. share of Rajnarain, and adds that, 
although no one contests petitioner's right to the 10a.-13g.-lc.-lJk. 
share, he cannot get the aid of the court in recovery of possession. 
This, however, depends upon the fact of, whether petitioner was, 
after possession, ousted from the share in question by defendants, on 
which the judge has pronounced no distinct opinion. Should the 
judge find that he had never been ousted, his order is correct ; but 
should petitioner have been dispossessed by defendants, he is entitled 
to an order for restoration to possession. We therefore cancel the 
judge's order as regards the 10a.-13gr.-lc.-lfc. share, and remand 
the case for re-disposal with reference to the above remarks. 
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The 19th January 1859. 

B. J. Colvin, Esq., Judge, and C. B. Trevor and G. Loch, Esqs., 
Officiating Judges. 

Case No. 290 of 1858. 

Special Appeal from the decision of Mr. W. 8. Seton-Karr, 
Officiating Judge of Jessore, dated 27th November 1857, 
affirming a decree of Baboo Oop&nder Chunder NyarvMun, 
Primxwpal JSvdder Ameen of that district, dated 29th Decem- 
ber 1854. 

Mr. A. MacArthur, (Defendant,) Appellant, 

versus 

Rajah Pertap Chunder Singh and others, (Plaintiffs,) BespondeTits. 

Mr. R. T. Allan, for Appellant 

Baboos Rcumapersad Roy, Gobimdchwnder Mookeiyee, and Kish&w- 

kishore Ohose, for Respondents. 

This case was admitted to special appeal on the 1st May 1858, Mr ; Dimlop 
under the following certificates recorded by Messrs. H. T. Raikes and j^rgunge con* 

B. J. Colvin. oern, took an 

__ " , . estate in putnee. 

Mr. B. J . Colvin. — " This case was once previously before the After his death, 
Court— see page 421 of the Sudder Decisions of March 1 857. The JJ d ^St^ 
objection then taken by the petitioner was, that he was not liable for Meergunge cou- 
the entire rent claimed, but that Mr. French was partly responsible ; fSJndi^dMrt 
and the Court held that, after petitioner's denial of sole occupancy to defendant, 
and the non-registration of his name as putneedar, a third party, ^S^^^n! 
Mr. Dunlop, being so registered, plaintiffs should have been called on sequently d.vid- 
to prove that petitioner was alone liable for the rent. The case was, ^ ^j2£ ut the 
therefore, remanded for re-investigation with reference to the peti- consent of the 
turner's objection. jjj™j ^Jf ^° 

" The judge has now decided his liability, from an attested copy, ^ t for the rent 
filed by plaintiffs, of an answer filed in another suit, relative to rent, as^rewntative 
the same interests and between the same parties, by Mr. Stoddart, He pleaded h» 
manager for Mr. French, in which the judge records it is clearly liability to pay 
and undisputedly admitted that although, towards the close of the JJJ^ ,£rtLi ! <5 
year ] 856, a division was made of the putnee Lot Biljoka, between the putnee as 
the factory of Meergunge on the one hand, belonging to petitioner, JJjJ occupation! 
and that of Paikdanga on the other, belonging to Mr. French, yet Thejudge, o» 
that the latter party paid his share of the rent at the Meergunge JJJJJJJjjJf J5j?$ 
factory, to which he was subordinate, and got receipts there accord- an answer of Mr. 

inriy. French's, filed 

"It is objected in special appeal, that this answer on the part of separate suit for 
Mr. Stoddart, the manager for Mr. French, can be no evidence th ® rent of thi * 

. , .... ° putnee, gave a 

against petitioner. 
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decree against « I admit the special appeal to try the point" 
e Heidthatthe Mr. H. T. Bailees. — "I would not admit this application on the 
y^wer of Mr. ground taken by the certificate. 

othersuit,which " r ^ ie liability of Mr. MacArthur was, in my opinion, held to be 
had not been de- proved on sufficient grouiids in the judgment passed before the 
te d conddered n as remand, independent of the non-registration of his name. The 
legal evidence zemindars sued him for the putnee rents, and he pleaded that another 
a^ M tiii defe the party was liable for some part of them, to whom his vendor had 
averments con- conveyed a share of the putnee. As the claim was for back rents, 
had bee^ido^ ^ 8 was a P " 1 * *° r consideration and decision ; and the judge 
edbythe court, expressed himself of opinion that Mr. Mac Arthur's full liability 
that Id, !fef th T was ^ty Reducible, from the fact of his having petitioned the 
ant Succeeded judge to serve notice on the zemindars, that he was the party liable 
Mr * ^to^th 8 *° r ^ ^ e ren ^ an( ^ was rea dy an( i willing to discharge them. 
conoTrn^and On the ground of this petition the judge refused to accept Mr. 
waa, as far as MacArthur's qualification of its meaning as something less than 
could be expect- **• expressed, and held it to be a sufficient admission to warrant 
ed to know, the a decision in plaintiffs' favor. Further proof than this appears 
Mr^unbprno *° me V 31 ^ unnecessary ; and I would not admit the appeal on 
information ' of the ground of insufficiency of proof as afforded by the particular 
ran?e menu P a P er alluded to. When the proof on the record is sufficient, it is 
made by the unnecessary to refer to other parts of the record, or to the effect of 
executorsof Mr. ^^ part on t h© m i n d f the judge below." 

Dunlop having * «i © 

pTnti^ 6 S Judgment. 

DuX^ k name Messrs. G. B. Trevor cmd G. Lock— It appears that the plaintiff 
still continued to had given Lot Biljoka in putnee to Mr. Dunlop, proprietor of the 
^tuwdaT^the Meergunge concern. After his death his executors, as alleged by 
plaintiffs ' were the counsel for special appellant, sold part of the concern, embracing 
"h^de^d^of Paik danga ^d other factories, and with them part of the lands 
the whole rent comprised in Lot Biljoka, to Mr. G. R. French, and the remainder of 
th°T h" ui *^ e concern *° ^ J - MacArthur, the special appellant The zemin- 
previously filed dare, considering Mr. MacArthur to be the representative of Mr. 
a petition claim- Dunlop, he being in possession of the Meergunge concern, and not 
the*w^f put- being aware of the private arrangements entered into with Mr. French, 
nee, and deciar- brought an action to recover arrears of rent from 1255 to 1259, and 
abfefoiT^rent, obtained a decree in the principal sudder ameen's court, which was 
he must, from it affirmed on appeal to the judge on the 14th April J856. In that 
deL° th adduce!i 8uit the defendant pleaded, that part of Biljoka had been sold to Mr. 
bythepiaintiffii, French, and, consequently, he was liable for only such portion as 
ulble^for^the remained in his possession. The judge, in disposing of the case, refer- 
whoie rent ; red particularly to a petition presented by Mr. MacArthur to the judge 
defen^nt^who on the 16th Sep^ 111 !** 1851 > in which he represented himself as liable 
advanced* the for the rent of certain lots, and among them Biljoka, which the 
plea, toprove se- plaintiffs' naib refused to take ; and as the zemindars were ignorant of 
c^pation; and the private arrangements made with Mr. French, the judge considered 
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Mr. Mac Arthur liable for the whole rent. A special appeal was prefer- **»* if }» e wi »V 
red, and the case was remanded by this Court on the 20th March liabUityHmited! 
1 857, with this remark, "that plaintiffs should, after petitioner's denial i»« should apply 
of sole occupancy and referring to Mr. Dunlop's name being still toLvehUname 
registered as putneedar, have been called upon to prove that peti- properly regU- 
tioner was alone liable for the rent," and the case was remanded tered * 
for re-investigation with reference to petitioner's (Mr. Mac Arthur's) 
objection. In conformity with this order, plaintifls were called upon ' » 
to prove the sole liability of the defendant, Mr. MacArthur, and filed 
copy of an answer given by Mr. Stoddart, manager for Mr. G. R. 
French, in another suit instituted, by them for the rent of Lot Biljoka 
for the year 1261, and in which they had, apparently, under the cir- 
cumstances disclosed in the former suit, made Mr. French a party. 
The answer admitted possession of certain portions of Lot Biljoka, but 
asserted that " the rent had been paid to the Meergunge factory, 
to which he was subordinate, and he held receipt^" The judge, 
under these circumstances, upheld his former decision, and, on the 
27th November 1857, gave a decree for the whole amount of rent 
against Mr. MacArthur. A special appeal has been admitted, to 
try whether the petition filed by Mr. Stoddart in another case 
can be evidence against the petitioner. 

We hold that the petition of Mr. Stoddart, manager of Mr. G. R. 
French, on which the judge relies in his decision of the 27th Novem- 
ber 1857, is not evidence against the special appellant. The petition 
is an answer to a claim advanced by the present plaintiffs against the 
present defendant, Mr. MacArthur, and Mr French, for rent of 1261, 
for Lot Biljoka. In the answer Mr. French admits separate possession 
of part of the lands of Biljoka, but pleads payment of rent to Mr. 
MacArthur as holding subordinate to him. At the time the present 
suit was disposed of, that case was still undecided, and we are in igno- 
rance whether this averment of Mr. French's has ever been proved, 
and till those averments have been adopted by the court, they cannot 
be considered as evidence at all against Mr. MacArthur. We do not, 
however, think it necessary to remand the case, as the point in litiga- 
tion can be determined from the record as it is, and we, with due 
deference to the opinion expressed by the judges who passed the 
order for remand on the 20th March 1857, are inclined to question the 
correctness of the rule therein laid down, which required plaintiffs to 
prove the sole responsibility of Mr. MacArthur for the rent. We 
think that, under the peculiar circumstances of the case, Lot Biljoka 
having been given in putnee to Mr. Dunlop, proprietor of the Meer- 
gunge concern, and Mr. MacArthur having succeeded him as proprie- 
tor of that concern, the zemindars, in whose books Mr. Dunlop's name 
was still recorded, and who have shown that the rents were always paid 
by Mr. Dunlop as owner of the Meergunge factory, and were not aware 
of the private arrangements entered into by Mr. Dunlop's executors, 
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were justified in demanding the whole rent from Mr. MacArtbur, who, 
as far as the zemindars were concerned, represented Mr. Dunlop, 
and as he advanced the special plea of non-occupation, it was for him 
to have proved it. 

The question, therefore, before us is, whether Mr. MacArthur is, in 
the first place, responsible to the zemindars for the whole rent of Lot 
Biljoka. Now, it is not denied that the lot was let in putnee to Mr. 
Dunlop as proprietor of the Meergunge concern, and that Mr. MacAr- 
thur has succeeded him in that concern. It is contended, however, 
that Mr. MacArthur is not the complete representative of Mr. 
Dunlop, but only in part, as a large portion of the Meergunge 
concern, inclusive of some of the Biljoka putnee, has been sold 
to Mr. French ; and as the present suit is not under Regulation 
VIII. of 1819, but for use and occupation, Mr. MacArthur can be 
held responsible only for the rent of that portion of the putnee 
regaining in bis possession. But it must be observed that the put- 
nee being let to Mr. Dunlop as proprietor of the Meergunge concern, 
and, as far as the zemindars could legally be expected to know, Mr. 
MacArthur had succeeded him ; the zemindars were, consequently, 
warranted in making the demand for rent against him, parti- 
cularly after the petition presented by Mr. MacArthur's agent, 
dated the 16th September 1 851, in which he declared himself to be 
in possession of the whole of this and other lots. If Mr. MacArthur 
considered himself responsible only for a part of the rent, it was 
for him to show of what his possession consisted. It is urged that 
the judge has misunderstood the meaning of the petition of the 16th 
September 1851, that its purport was to express Mr. MacArthur's 
willingness to pay rents in proportion to the lands in his posses- 
sion, and the zemindars' dewan refused to take rent in consequence 
of his only offering a portion. The expression used in the petition is, 
however, distinct, and in it Mr. MacArthur clearly claims this whole 
lot, and the reason there assigned for the refusal of the zemindars' 
dewan to take rent from him, is a desire on the part of the zemindars 
to secure payment of a larger sum in the shape of interest, which 
they hoped to realise by bringing the putnee to sala We concur with 
the judge in the view he has taken of the meaning of the petition. 
If Mr. MacArthur wishes to relieve himself from the payment of 
the whole rent of Lot Biljoka, he should, as was the case when 
Haut Radhanuggur was separated from this putnee, apply to the 
zemindars to have his name registered either jointly with or separately 
from Mr. French, with specification of jumma payable by each, and it 
would remain with the zemindars to proceed under Sections V. and VI. 
Emulation VIII. of 1819 ; but till such an arrangement be made, 
we consider, from the evidence in the case, among which is his own 
petition, that Mr. MacArthur must be held responsible for the whole 
rent. We dismiss the special appeal, with costs. 
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Mr. B. J. Cclvin. — I concur with my colleagues in rejecting, 
i evidence against the petitioner, the answer referred to in the 
rtificate. 



as 
certificate. 



The 20th January 1859. 

B. J. Colvin, Esq., Judge, and C. B. Trevor and G. Loch, Esqs., 
Officiating Judges. 

Cases No. 314 and 315 of 1858. 

Special Appeals from the decision of Syvd Ahmed Buksk, 
Principal Sudder Ameen of Mymensing, dated 3rd De- 
cember 1857, reversing a decree of Bhoopchum Bass, Moon- 
siff of Niklee, dated 9th Jwie 1857. 

Chundennohun and others, (Defendants,) Appellants, • 
versus 
Nurnarain Chunder, and after him Hurendurnaraih and others, 
(Plaintiffs,) Respondents. 

Mr. jR. T. Allan, for Appellants. 

Movlvee Mwrhwmvjb Hossein, for Respondent, Hurendurnarain, 
in case No. 314. 

This case was admitted to special appeal on the 10th May 1858, .^tk 6 ™ 7 *' - 
under the following certificate recorded by Messrs. J. H. Patton and executions d<£ 

A. Sconce. cree, the first 

court ordered re- 

" This suit was instituted to set aside the .sale of the rights and imbumement of 
interests of Nurnarain Chunder, as made in execution of a decree, moneyto^epe^ 
The two main reasons assigned for quashing the sale by the lower titionew. ThL 
court are— first, that notification of sale was not published in the ^theiower^- 
moonsiflfs court, and, second, that though the record ' of execution peiiate court, 
showed that the judgment debtor had died, his heirs had not been ^ wv**i ^t© 
made answerable to make good the claim before the sale was car- last order* was 
ried out In these applications the second point only is noticed, jjjj^^ 8 th ^ 
but the first ground is untouched by the petitioners ; and under legation 1 in the 
such circumstances, if the absence of notice to the heirs of the pleadings, and 
deceased debtor were not to be considered a material defect, the prin- ^™that the 
cipal legal ground assigned for quashing the sale is unchallenged, plaintiff had had 

" We admit the special appeal, however, upon a second Doint It ^* ^Se^p"^ 
seems that the purchase-money had been paid to the judgment ceeds, and peti- 
debtor ; that the first court made an order for the repayment of SS^had^ 
that sum by plaintiff ; but that the principal sudder ameen has made any aiiu- 
reversed that portion of the moonsifFs judgment. We admit the djjj^jjjjj ^ u £ 
special appeal to try whether the repayment of the purchase-money claimed its re- 
to the purchaser should not be in this case provided for." storation. 
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Judgment. 

In this case plaintiff was the judgment debtor, whose property 
having been sold to satisfy the decree against him, he sued to have 
the sale set aside on the ground of informality, making the alleged 
heirs of the decree-holders the purchaser at sale, and the petition- 
ers, who bought the property from the purchaser, defendants. The 
first court reversed the sale, but attached a condition to the decree 
in plaintiff's favor, that he should pay the petitioners the price for 
which the property had been sold. From this order two appeals 
were preferrea, one by plaintiff to be freed from the condition in 
question, and the other by the petitioners to have the sale main- 
tained. 

The latter appeal was dismissed by the principal sudder ameen, 
and in the former that officer, without assigning any reasons, 
exempted plaintiff from repayment of the purchase-money. There 
was also an order regarding wasilat, which, not being now in 
controversy, need not be noticed. 

Petitioners have now preferred this special appeal, that the moon- 
sifFs order regarding the repayment of the purchase-money to 
them by plaintiff may be upheld, but this prayer we are unable to 
grant We find no allegation in the pleadings, and no proof on the 
record, that the sale proceeds have been appropriated by, or applied 
to the benefit of, the plaintiff. As a matter of equity, it appears to 
us right that a judgment debtor, who has procured the reversal of 
a sale of his property, should indemnify the purchaser if he has 
had the benefit of the purchase-money. It was, however, held by a 
full Court, on the 23rd July 1856, (page 607,) that it must be 
shown that such benefit has been received by him before an order 
for restoration of the purchase-money by him can be rassed ; and, as 
we have said, this is not apparent in any way in this case, and in 
fact petitioners in their answer never made any allusion to the 
purchase-money or laid claim to its restoration. A decision, dated 
8th January 1857, (page 27,) has been pointed out to us, in which, 
on a sale in execution of a decree being reversed, the plaintiff was 
directed to indemnify the purchaser; but there was no contention on 
the point before the Court at the time, whereas in this case issue 
has been joined on it directly in the lower appellate court, by the 
plaintiff seeking to be absolved from reimbursing the purchaser, 
and in this Court by the petitioners .who claim to b6 indemnified. 
We, therefore, in conformity with the precedent of 1856, dismiss 
the present appeals, with costs. 
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The 20th January 1859. 

H. T. Raikes, J. H. Patton, and A. Sconce, Esqs., Judges. 

Case No. 205 of 1858. 

Application for Review of Judgment passed by Messrs. H. T* 
Bailees, J. H. Patton, and A. Sconce, in case No. 403 of 1857, 
decided on 29th May ]8o8. 

Kaleepersad Boy Chowdree, (Appellant,) Petitioner, 

versus 
Kishenindur Chowdree, (Respondent,) Opposite Party. 

Baboo UTwokoolchunder Mookerjee and Mr. R. N. Boyne, for 
Petitioner, Ex-parte. 

This case relates to the liability of plaintiff, the purchaser of a Thia suit re- 
share in pergunnah Jehangeerpore, to pay, or not to pay, a fixed wKfcr to of h pi^ 
maintenance allowance to the defendants, which, since and before tiff, proprietor 
the permanent settlement, had been paid by his predecessors in the ff.J^3Sdo3SSo! 
estate. By our judgment we affirmed the decree of the princi- to pay a fixed 
pal sudder ameen. which discharged plaintiff from this liability : maintenance ai- 

^^ « lOWATlDA 111 fill* 

and in the argument for the review of this judgment, it is argued that dition to the 
the charge in question was imposed by way of assessment upon «»dder jumma 
the estate ; that it was so recognised at the time of the permanent judgment was 
settlement; and that by virtue of the conditions of that settle- g> v ? n » n fft vor of 
ment, the charge for the allowance continues binding upon the jj^ 1 apD eiute 

plaintiff court, aud in 

The learned counsel for the petitioner, besides commenting upon tEaf^udgu^t 
the documents on the record, adduced a memorandum drawn up was affirmed; 
in the Board of Bevenue on the 14th July 1857. It appears that, ^^ ™£ v 
in consequence of the original records of the settlement not being questioning the 
available in the collectors office, a reference had been made to the ^"terasof the 
Board for information, and that, in the memorandum now referred permanent set- 
to, an extract or abstract of the arrangement made at the perma- ^ ent ad M t i* 
nent settlement is embodied. The full conditions of the settlement review of judg- 
are not given in this paper. First, we have thejumma of 1196 ment is allowed, 
or 1789-90 ; then a deduction of rs. 3999 is made for akhrajat, 
meaning the allowance now in question ; and, with an increase of 
ra. 8000, the total jumma becomes rs. 1,26,000. So far, the 
settlement paper embodies the entry of the item for akhrajat, 
as it is called ; and, undoubtedly, in subsequent years, the possession 
of the estate was, in practice, understood to carry this liability ; but 
whether the terms of the engagement taken in 1790-91 did abso- 
lutely bind the proprietors of the estate in future, if it may not 
be decided from the memorandum now before us, may possibly be 
canable of elucidation by procuring the settlement itself, from the 
only office where it would appear to be available. 
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As the case now stands, the petitioner has shown good cause for 
doubting the construction drawn by the principal sudder ameen as 
to the obligation imposed on the estate by the settlement of 1197 ; 
and it seems to us that the special appeal should be re-opened for 
a further hearing in that matter. 



The 22nd January 1859. 

H. T. Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley, 
Esq., Officiating Judge. 

Case No. 302 of 1857. 

Regular Appeal from the decision of Mr. A. LUttedale, Judge of 

Shahabad, dated Ylih Jcmuary 1857. 

Resal Tewaree, (Plaintiff,) Appettaavt, 
versus 
Musst. Mukbool Fatima and others, (Defendants,) Respondents. 

Baboos Shumbhoonath PumdU and Oobindchunder Mookerjee, for 

Appellant. 
Moonshee Ameer Ali, for Respondents. 

Suit laid at Company's Rupees 77,825-11. 
tS 6 * 1 ^h This suit is forpossessionof fourteen annas of mouzahs KydaGopal- 
cvldenoe and pore, Nuktowlee, Anothwa, Choramun Durhee (uslee and dakhilee), 
probability of an d sixteen annas of Jumowa Simosee, alleged to be held in farm 
BionoftiieriHahhy plaintiff, valued at re. 32,226-13, and for mesne profits from 
court showed 1252 to .1261, valued at rs. 28,593-11-1 principal, and rs. 
SttST 1 JSSd w e 16,005-2-3 interest, or at a total of rs. 77,825-1 1. 
ceipt pleaded, to The plaintiff's claim is based on the teeka pottak for forty years, 
^^^from 1252 to 1291 F., with a jumma of rs. 1000, said to be 
dependant, who signed and sealed by Kassim Hossein, the proprietor of the lands 
erTgave ^6m. f arme d- T^ e plaintiff avers that Kassim Hossein received the rent of 
The lease was 1252 in advance from plaintiff, and gave him a receipt, dated 1st 
l^iT ™?XjJ]$ Fateoon 1251 F., also under his seal and signature. It is further stated 
on" g most fa- in the plaint, that when plaintiff's peons went to the farmed land 
vorabie terms. m Srawun 1251 F., to arrange for the rents of 1252, they were 
had fOTTOed^he not opposed, but that when they went in Assin 1252 they were 
subject of ^com- opposed and prevented from collecting rent by Mukbool Fatima, 
Juttwasbrooght ^ e wife °f Kassim Hossein, a defendant in this case. Plaintiff 
more than ten also avers that, at the time he received the pottak above 
J^d^orowsion! referred to from Kassim Hossein, he gave that person a huboolyuL 
The defendant, Mukbool Fatima, after objecting to the want of 
precision in the plaint as to the exact date of the alleged dispos- 
session, and as to the amount of collections by plaintiff, denied that 
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Kassim Hossein had ever given the pottah and receipt alleged by 
plaintiff, or ever received the kuixwlyut stated by plaintiff to have 
been given to him by Kassim Hossein, and the rs. 1000, or one 
year's rent in advance. Defendant added that the seal of Kassim 
Hossein was at the command of a dependant named Mohun Doss, 
who could thus, in collusion with plaintiff, have fabricated a pottah ; 
and that two decisions in the zillah courts, of the 21st January and 
16th August 1850, proved this. 

The defendant, moreover, pleaded that the period of the lease 
was of unusual length ; that the pottah was not witnessed ; that the 
stamp was purchased in November 1843 by a resident of a vil- 
lage other than where the parties resided ; that the jumma in the 
pottah was totally inadequate to the value of the farm ; and that 
the plaintiff neither showed his dispossession nor that the amount of 
mesne profits had been calculated by him on any legitimate basis. 

The judge tried the case on the 17th January 1857, and his 
decision is given at length in pages 14, 15, and 16 of the Zillah 
decisions of Shahabad of that month. 

He held that the zillah courts had, on the 21st January and 16th 
August 1850, declared that the suits then decided had been trumped 
up by some one who had access to the seal of Kassim Hos- 
sein; that the pottah and receipt adduced by plaintiff in this 
case had not the signatures of either the writer or of wit-> 
nesses, and were unregistered ; that the oral testimony in support 
of the above documents was that of kasktkars, or cultivators, 
except two, one of whom was a putwaree, and that that testi- 
mony was insufficient, especially as the lease was for an unusual 
term, at a very low rent, without an adequate consideration, as 
evidenced by the jummabundee shown in the accounts of the collec- 
torate; and that as, notwithstanding so favorable a lease and so 
immediate dispossession from it, plaintiff had not moved to recover 
possession for ten years. The judge also considered the purchase of 
the stampt paper at another village, while there was a vendor at 
that at which Kassim Hossein resided, and by persons unconnected 
with either party, six weeks and two months before the date of the 
documents, to be against the truth of plaintiff's claim. ' 

The judge on these grounds dismissed it 

The plaintiff now appeals ; and the pleader urges that Mohun Doss 
had full authority to use the seal of Kassim Hossein for the purpose 
of giving leases ; that the decisions of the 21st January and 16th 
August 1850 prove this ; that no unfavorable presumption could be 
made against the plaintiff from the delay in suing, so long as he 
was within the period allowed by law ; that where the lessor is a 
respectable party, as Kassim Hossein was, registry is not resorted to ; 
that leases for long periods were not unusual ; that the amount 
of jumma was a matter of contract between the parties, as shown by 
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the pottah and receipt ; and that the collectorate accounts could 
afford no permanent basis for calculating the rent, as rents varied in 
various years. The pleader also urges that pottahs are not usually 
signed bv witnesses ; that the defendant had himself termed the pur- 
chaser of the stamp the plaintiff's relative, but had not proved it ; 
and that plaintiff's petition of the 15th Pous 1252 to the police 
showed that he was dispossessed as he alleged. 

Judgment. 

We do not consider that the above pleas afford sufficient ground 
for interfering with the decision of the court below. 

The decisions of the 21st January and the 16th August 1 850 clearly 
show that the zillah court held the seal of Eassim Hossein to have 
been at the command of a dependant, who abused the power it 
afforded him. The signature of Eassim Hossein to the pottah and 
receipt is not proved by plaintiff in any sufficient way ; for even 
admitting the plea urged by appellant's pleader, that most of the 
witnesses, although kasktkars, were Oojains and Brahmins, still the 
oral testimony is opposed to the strong probabilities of the case. The 
period of the lease is unusually long and no lease of a parallel 
period is shown to us. 

The only document tendered in proof of the alleged disposses- 
sion is a petition to the police, on which the darogah reports that 
no breach of the peace had occurred, and that he had referred the 
party to the magistrate. The delay to sue for ten years, while it is 
of course no bar to the suit, may fairly be weighed as one of the 
probabilities against the truth of the alleged injury, more especially 
as no facts are shown us to refute the judge's finding, that the 
jumma of the pottah showed that the lease was one on the most 
favorable terms to plaintiff. 

We further think that the judge's remarks, in regard to the 
purchase of the stamp, and the non-registry of a pottah of so 
favorable a character, and for so unusually long a period, support 
his judgment, and are in no way met by appellant 

On these grounds we dismiss the appeal, with costs on appel- 
lant 
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The 22nd January 1859. 

H. T. Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley, 
Esq., Officiating Judge. 

Case No. 432 of 1857. 

Regular Appeal from the decision of Movlvee Mahomed Haneef 
Khan, Principal Sudder Ameen of Patna, dated 13th Febru- 
ary 1857. 

Juggurnath Tewaree, (Defendant,) Appellant, 
versus ♦ 

Sheikh Imdad Ali, (Plaintiff,) Respondent. 

Baboo8 Ramapersdd Roy and Kishenlcishore Ghose, for Appellant. 
Mr. R T. A llan and Moonskee Ameer Ali, for Respondent 
Suit laid at Company's Rupees 6844-13-4. 
This suit was instituted by the proprietor of two permanently set- Suit ^ a pro- 
tied villages, named Dholepoora and Bishenpooia, to recover bee- Gently * «*" 
gahs 126-7 from defendant, which defendant professed to call tied estate to 
lakhiraj, but which plaintiff asserted to belong to the assessed land lo^ng^that 
of his estates. Judgment has been given in favor of plaintiff by estate, which 
the principal sudder ameen ; and hence we have the present appeal defendanUo be 
brought by the defendant against that order. lakhiraj, was ad- 

It appears that, in the course of the year 1836, a claim was raised t^fevOT P i^i 
by the collector on the part of Government to resume this land under the strength of a 
the provisions of Regulation II. of 1819 ; that on that occasion the sup- ff^SSSLSTill 
posed lakhirajdar, that is, the present defendant, asserted the land a resumption 
to be mal land, on account of which they paid rent to the proprietor goi b tbtt Ji! I !!u d 
of the villages Dholepoora and Bishenpoora ; and that the collec- estate™ the 



ze- 



tor, accepting this plea, withdraw the resumption suit. Accordingly, ™ ™fa ; but it 
the principal sudder ameen, in the present action, has held the defend- that thfe'state- 
ant to be bound by the statement made in 1836, and, without look- mentis not oon- 
ing to the proof which the plaintiff may be able to adduce of the Lfen^tf"and 
land being the assessed land of his estate, or the defendant that the that the 'state- 
land is lakhiraj and was excluded from the permanent settlement, has JSJ^e, JKwnot 
affirmed the plaintiffs title tQ the land. create a title in 

Appellant contests the application given by the principal sud- AocoiSw the 
der ameen to the admitted answer made in 1836 ; and we concur in case is remand- 
the force of his objection. It appears to us that, though the answer ^^^JJJKE? 
made in 1836 by defendant may be used as evidence against him 
in this suit, it cannot be held absolutely to conclude the dispute now 
raised. The answer so made may savour of fraud ; and the party 
against whom the fraud was used, that is, the collector, may have 
been over-reached, but the possibly untrue statement does not in 
itself create a title in favor of plaintiff for the disputed land ; and as 
between the present parties it seems to us that the exact nature of the 
disputed land is still. open to adjudication in the usual manner. 
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We accordingly remand the case, for re-hearing with reference to 
these remarks. 



The 22nd January 1859. 
C. B. Trevor, D. I. Money, and G. Loch, Esqs., Officiating Judges. 

Case No. 51 of 1858. 
Petition for Review of Judgment passed by Messrs. C. B. Tre- 
vor, D. J. Money, amd G. Loch, in case No. 109 of 1854, 
decided on SOth November 1857. 

Mr. David Andrew, (Appellant,) Petitioner, 

versus 

Rajah Suttees Chunder Deb Roy, (Respondent,) Opposite Party. 

Mr. R. T. Allan, for Petitioner. 
Baboo Kishenkisfyore Ohose, for the Opposite Party. 
Application An application for a review of the judgment* of this Court, 
judgra££ W re . passed on the 30th November 1857, adverse to him, has been made 
fused, imasmuch by Mr. Andrew, the plaintiff in the court below. It is urged 
p«t«ntto 8 plain- ty ^ e counsel appearing on his behalf, that the decision t>f 
tiff, when the this Court, and also that of the lower court, were founded on a 
SforeSwCk^ ™ 8 c°n c ®ption of the plaintiff's case : that that case was based 
to produce the not ou the letter dated 28th Maugh 1248, but on that dated 
he^w^d^rw 28th Phalgoon 1241 ; that the latest in date was only a confirmation 
to have admit- of the contract entered into and acted upon by the rajah, when a 
h^- ^S? not m " 10r » an( l Mr- Andrew ; that the view taken by the Court of the 
ducSIt, to carcase has excluded a mass of evidence, as to payments under the 
not be allowed contract, which would have given to the confirmation of the 28th 
lu>vftot€ ,L Maugh 1248 a clear and distinct meaning, even supposing that 
its terms, when read alone, were not so clear as they might have 
been ; that, moreover, a contract entered into by a minor is good, 
unless it be repudiated by him after his coming of age ; and, con- 
sequently, the original contract and the confirmation together form 
one -cause of action, regarding the whole of which evidence should 
have been before the Court, which was not the case ; that, conse- 
quently, the case should be remitted, in order that the evidence 
to those payments might be put in by the plaintiff, and the whole 
subject re-considered after such important evidence, documentary and 
oral, have been placed before the Court 

We have turned to the record for the purpose of seeing whether 
there is any valid ground for the allegation of the learned advocate, 
and have found none. Amongst the issues drawn up by the prin- 
cipal sudder ameen, under the provisions of Section X. Regulation 

* See Sudder Dotoanny Decisions of 1857, page 1693. 
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XXVI. of 1814, is the following : — " Besides the contract entered 
into between plaintiff and the defendant's father, for bearing the 
charges of the aforesaid suit, was any fresh agreement interchanged 
between plaintiff and defendant, on the 28th rhalgoon 1241 B. S. ? 
With reference to the costs of the said suit, did the defendant take 
from the plaintiff rs. 15,007 at different times, as alleged by the 
latter? And did he, on the 20th Maugh 1248, after attaining 
majority, execute a writing under his seal and signature, acknowledg- 
ing the receipt of the above sum, and promising to repay the same V 

This issue was sufficiently large to admit of evidence on every 
point alleged in the plaint It appears, however, from the decision 
of the principal sudder ameen, that the plaintiff in the court below 
rested his claim mainly on the letter dated 20th Maugh 1248, 
that is, on the act of confirmation by the rajah; and that, conse- 
quently, the principal sudder ameen decided' the case on a consider- 
ation of the document relied on by the plaintiff before him. 

Referring to our own judgment, we would observe that, at the time 
of the hearing of this case, we had, and at the present moment have 
no doubt that a contract like that alleged to have been entered into 
by the defendant, when a minor, was voidable only, and not actually 
void, and liable to be confirmed or repudiated by him, at his election, 
after he had arrived at years of legal discretion; and also that, for the 
ratification of a contract made during infancy, a mere acknowledg- 
ment was not sufficient, but that there must be either an express pro- 
mise to pay, or such a direct confirmation as expressly ratifies the con- 
tract, although it be not in the language of a formal promise. The Court 
was, consequently, quite ready to hear evidence as to the original con- 
tract and payments under it, as well as to determine the exact mean- 
ing to be given to the document which was put forward by the 
phuntiff as a deed of confirmation ; but no such evidence was tendered. 
The pleaders for the plaintiff in this Court, as in the court below, 
rested their case mainly upon the terms of the aforesaid deed ; and 
having failed in convincing the Court, that it conveyed any promise 
to pay a sum, received under a contract entered into by the rajah 
when a minor, it is now too late to come to the Court, and ask it to 
receive evidence which it was always competent to them to put in, 
but which they elected not to file. Moreover, in the course of our 
judgment, we remarked that, " looking to the terms of this letter, we 
see no promise on the rajah's part to pay to the plaintiff rs. 
1 5,007, with interest. The language of the letter when taken alone 
is certainly indistinct ; but it was in the power of the plaintiff, by 
extrinsic evidence, to clear up the ambiguities that exist in it. Had 
the plaintiff filed a copy of the account sent by him with the letter 
now produced, or had he filed a copy of his own letter, to which that 
of the rajah is an answer, we should have clearly seen our way to 
the interpretation of the letter. The plaintiff has voluntarily chosen 
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to leave the letter to explain itself, and he must suffer the conse- 
quences of the line of conduct which he has adopted." It may be 
that the case of the plaintiff" has been put before the Court in a mode 
not the most advantageous to him. Whether that be the case or not, 
we cannot enquire ; but we have no hesitation in holding that, even 
if it were so, we should not be justified in granting a review of our 
decision, in order to enable the (plaintiff) appellant now to place his 
case before the Court in a state in which, acting under advice, he did 
not in the first instance think fit to put it 

Under the view of the present application expressed above, we 
see no reason for acceding to it, and reject it, with costs. 



The 22nd Januakt 1859. 

C. B. Trevor, D. I. Monet, and G. Loch, Esqs., Officiating Judges. 

Case No, 47 of 1858. 

Petition for Review ofJvdqmemt passed by Messrs. C. B. Trevor, 
D. I. Money, and Cf. Lock, in case No. 382 of 1854, decided on 
SOth November 1857. 

Musst Chundermonee Debea, (Respondent,) Petitioner, 

versus 

Messrs. Frith and Sandes, (Appellants,) Opposite Party. 

Bdboos Dwarkanath MUter, KishensvJcha Mookerjea, and Mr. 

J. W. B. Money, for Petitioner. 

Mr. 0. S. Fagan and Baboo Jugdanund Mookerjea, for the 

Opposite Party. 

AppH«ti<m An application for a review of the judgment* of this Court, 

?*jj*™ w of passed in the case of Messrs. Frith and Sandes, (defendants,) appel- 

j^cted!theCoirt lants, versus Chundermonee Debea, (plaintiff,) respondent, has been 

seeing no rea- ma d e to us on behalf of the (plaintiff,) respondent, Chundermonee 

son to doubt 1N , ^ 

the correctness Debea. 

of iu former gh^ through her counsel, Mr. Money, urges that, although she 
£^ w of did not appeal from that portion of the decision of the principal 
Act XV. of gudder ameen, releasing Messra Hill, Savi and Co. from liability, as 
Jhe M oSn^ n iS under Clause 3, Section VII. Act XV. of 1853, she ought, strictly 
appeal of any speaking, to have done ; still, as the Court has adopted a new view 
v°!ved In* the °f *he ^ aw on ^e point at issue in the suit, a view which the 
appellant's ap- learned counsel was not prepared to question ; still, as the conse- 
f^ia^ ^ quence of that new view is, that his client has failed in her suit, both 
oTthe part*of against Messrs. Hill, Savi and Co., on whose account the bond was 
the respondent or igi na ily executed, and who received the consideration money for it, 
ana the present owners of the factory, Messrs. Frith and Sandes — a 

• See Sudder Dewanny Decisions of 1867, pages 1790 to 1736. 
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state of things, which, as the genuineness of the bond on which 
the suit is instituted, has been unquestioned by the defendant, 
amounts to a denial of justice— the Court should, under the cir- 
cumstances, have looked into the whole case, and if the liability 
of the appellants before it, Messrs. Frith and Sandes, was not made 
out, have then given the plaintiff a decree against those parties who 
were undoubtedly personally liable ; that, consequently, the Court 
should review its judgment with a view of doing justice to the 
plaintiff in the suit. 

We are clearly of opinion that it is not in the power of the 
Court to act as suggested by the learned counsel. The court below 
released Messrs. Hill, Savi and Co. from liability, and declared Messrs. 
Frith and Sandes liable. Now on this party appealing against the 
decision of the lower court, it was clearly imperative on the plain- 
tiff, if she wished to re-open the question of Messrs. Hill, Savi and 
Co.'s liability, under the terms of the law cited by the learned 
counsel, to appeal against that portion of the decision of the prin- 
cipal sudder ameen declaring their non-liability; and not having 
done so, she must be considered to have acquiesced in that portion 
of the decision, and the only issue before the Court was the liabi- 
lity of Messrs. Frith and Sandes, an issue which was answered by 
the Court in a mode the correctness of which it sees no reason to 
doubt 

As to the argument that, as the law laid down by the Court was 
new, and took the plaintiff by surprise, therefore the appeal should 
have taken cognizance of the whole case of the plaintiff, the Court 
observes that it is not quite correct to designate the view of the 
Court as a novel one. It was in principle identical with that held 
in a suit decided by the Court in 1852, whereas the decision, in 
which the principle laid down was opposed to our ruling, was 
passed in ] 848. On the united grounds, therefore, that its view was 
supported by a recent decision, and that the principle involved 
in the earlier decision seemed defective, while that in tne later one 
was sound, the Court came to the determination at which it arrived ; 
but granting that the law on the point in issue was not settled, but 
still doubtful, we are of opinion that that uncertainty can give 
the Court no warrant for setting aside the express terms of the 
law of appeal, and that, as before observed, when the defendants, 
Messrs. Frith and Sandes, appealed against the decision of the lower 
court as to their liability, it was clearly incumbent on the 
plaintiff, if she wished the point to be opened, to have appealed 
against that portion of the decision releasing Messrs. Hill, Savi and 
Co. from liability ; and not having done so, she must suffer the 
penalty of her own negligence. 

Under the view of the case expressed above, we reject the appli- 
cation, with costs. 
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Thr 24th January 185&. 

B. J. Colvin, Esq., Judge, and C. B. Trevor and G. Loch, Esqs., 

Officiating Judges. 
Regular Appeals from the decision of Baboo Oopendur Chunder 
ifyaruttun, Principal Sudder Ameen of Zillah Jessore r 
dated Wtii June 1856. 

Case No. 479 of 1856. 

Greeschunder Ghose, (Plaintiff,) Appellant, 

versus 

Rutnessur Pal Chowdree and others, (Defendants,) Respondents. 

Bahoos Shumbhoonath Pundit and Bungsheebuddun MUter, for 
Appellant 

Bahoos Ramapersad Roy and Rishenkishore Ohose, for Respond- 
ents, Rutnessur Pal dhowdree and Oomachurn Pal Chowdree. 

Baboo Sreenath Doss, for Respondents, Greejapersad and Muthoor- 
nath Ghose. 

Case No. 486 of 1856. 

Rutnessur Pal Chowdree and Oomachurn Pal Chowdree, (Defend- 
ants,) Appellants, 

versus * 

Greeschunder Ghose, (Plaintiff,) and Jugodumba Dasseea and 
others, (Objectors,) Respondents. 

Baboos Ramapersad Roy and Rishenkishore Ghose, for Appellants. 

Bahoos Shurnbhoonath Pundit and Bungsheebuddun mitter, for 

Plaintiff, Respondent 

Suit for wa- This was a suit for'wasilat from Bysakh 1248 to end of Cheyt 

£ g "3 1251, amounting to rs. 49,851-5-4, principal and interest 

cy of a Jbrmer The principal sudder ameen has decreed m part, and dismissed 

not tobS 1 Dar^d m P 81 "* > hence there Hre cr0S8 ^P 6 * 1 * b y pk" 1 ^ and defendants, 
by c. o. of nth respectively. 

January 1889, ^y e have already had a case No. 155 of 1857, between the same 
^ne ff brfoie parties before us, from the judgment given in which, dated the 15th 
a particular as- i ng tant, the following narrative of the family history is taken as 

ftivo™ 6 Another elucidatory of this suit : 

plea in bar, that « Kaleepersad and Doorgapersad were the two sons ot Dyram ral 
£?"« faTtiS Chowdree. Kaleepersad left a widow, Shusheemookhee, mother of 
life-time of the Jugodumba ; while plaintiffs were the sons of Doorgapersad. Door- 
th^gnn^ d t e gapersad professed to have had his brother's estate left by hibbana- 
for she had pre- mah to him on his death, in 1200 B. S, when Shusheemookhee, 
irith&r P *hte having sued to set it aside, a compromise was entered into between 
wermied" 8 for her and Doorgapersad, by which he assigned certain lands, inclusive 
2 e rSKd2u ;of a mehal > Bhurutpore, and other articles of property, movable 
statement "of and immovable, for her support; so that she filed a ladavee, 
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dated 28th Jeyt 1211, and the case was disposed of accordingly on waaiat, in ab- 
the 13th May 1805. Again, Jugodumba sued Doorgapersad with ^ n ft e \mo™t 
the same object of setting aside the hibbanamah and the deed exe- by plaintiff, ac- 
cuted by her mother, on the ground that she could not be bound ^^ee^iiS^ 
by her act : in that suit Doorgapersad satisfied Jugodumba also by ed in aooount 
the assignment to her of some property for mainteimnce, whereupon 
a deed of compromise was executed dated 29th Srawun 1225, and 
the suit was adjusted in the provincial court on the 12th August 
1818. Jugodumba, however, had two sons, Greeschunder and Hur- 
chunder, already named, and these, in their turn, sued the present 
plaintiffs, sons of Doorgapersad, and their own mother, to set aside 
the hibbanamah put forward by Doorgapersad and the compromises 
executed by Shusheemookhee and Jugodumba, and succeeded in 
the zillah court on the 22nd August 184*3, the decree of which court 
was affirmed in appeal by this Court on the 24th August 1844/' 

In execution of the above 'decree, possession was obtained by the 
plaintiffs, Greeschunder and Hurchunder, the former of whom, 
the latter being dead, instituted this suit on the 17th February 
1853, or 5th Cheyt 1259, for wasilat accruing during the pendency 
of the former suit, which had been brought in Cheyt 1247, i. e, for 
wasilat from Bysakh 1248 to end of Cheyt 1251. 

As-already stated, cross appeals have been preferred. That of the 
defendants, No. 486 has first been gone into, on the ground that, if 
successful, it will render consideration of the appeal on the part of 
the plaintiff unnecessary. 

Several objections to the claim have been put forward. Amongst 
others, that the suit is barred by circular order of the 1 1th January 
1839. This was a plea put forward in the court below, where, it is 
apparent from the decision, that an issue founded upon it was drawn 
up for adjudication, but without any determination of it. The 
plea has not been specifically repeated amongst the grounds of 
appeal filed by defendants ; but in the course of the opening of their 
ease, their pleader has solicited" permission to put it in, contending, 
at the same time, that it was implied in tneir third ground of 
objection to the decision of the principal sudder ameen, that, on 
reference to the special facts of the case, the present claim to mesne 
profits is invalid. Without admitting this inference to be correct, 
the [majority of the Court, Messrs. Colvin and Loch, ruled that the 
plea might be argued, as it had been prominently advanced in the 
answer filed below, and had been, although made an issue by the 
principal sudder ameen, overlooked by him in his final decision. 
At the same time the Court at large were of opinion that the case 
need not be remanded for adjudication of the issue. They, there- 
fore, heard the argument upon it. 

The nature of the plea may here be stated, that this claim for 
wasilat cannot be allowed, as it should have been included in the 
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previous suit brought by Greeschunder and Hurchunder, which 
was one for possession, in execution of the decree passed in which, 
according to the plaintiff's own admission in this case, possession 
had l>een obtained, and, as the claim for wasilat had not been so 
included, it must be held to have been waived. 

In judging of this plea, we must consider the nature of, and 
circumstances connected with, the previous suit, decided in 1844?. It 
was instituted on the 18th February 1841 by Greeschunder, the 
present plaintiff, and Hurchunder, sons of Jugodumba, who was 
made one of the defendants in it The plaint did not originally 
contain a distinct prayer for possession : it only set forth the plaintiffs' 
rights as reversionary heirs, and sought that the hibbanamah pur- 
porting to be from Kaleepersad to Doorgapersad, and the sub- 
sequent compromises by Snusheemookhee and Jugodumba, might 
be annulled. Jugodumba did not file an adverse answer, but, on 
the 19th July 1843, she presented a petition to the effect that she 
should not have been made a defendant, as she denied the deeds 
in question ; and she was willing that plaintiffs should be put in 
possession as they desired. On the 21st August following, the 
plaintiffs filed, what cannot be properly termed, a supplementary 
petition, although it was designated as a " tuttima scnval" by the 
principal sudder ameen in his decree, with the view of making 
more specific the object of their suit, viz. to obtain possession, 
founded mainly on the assent of Musst Jugodumba to its being 
given. The decretal order was, therefore, one which awarded pos- 
session, and possession was obtained in execution of the decree. Now, 
it is argued, that the circular order of the 11th January 1839 being 
in force when the suit was instituted, wasilat also should have been 
applied for ; but the position of the plaintiffs was not such as at 
the time of instituting the suit justified their applying for wasilat 
They had, while Jugodumba lived, no independent rights of 
their own. They sued in the first instance to have the deeds can- 
celled, which impeded their rights as reversionary heirs ; and when 
they, subsequently, by their petition of the 21st August 1843, applied 
for possession, they could only hold possession as trustees for Jugo- 
dumba, and could have no retrospective rights, as such, anterior to 
the date of their being acknowleged in that character by the decree 
in question. On the 24th January 1853, that is, before the insti- 
tution of this suit on the 17th February following, Jugodumba* by 
what may be called a deed of relinquishment, assigned, with 
other property, her right to wasilat from Butnessur and Ooma- 
churn, and her claims upon others to the present plaintiff, in conse- 
quence of which this action has been brought, an action which, 
without the assignment in question, could not have been sustained by 
plaintiff. Rejecting, therefore, the plea that this suit is barred by 
circular order of the I lth January 1839, we pass on to another plea 
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for the dismissal of the suit, which is, that plaintiff cannot sue in 
Jugodumba's life-tima In support of this plea, it is argued that the 
deed of relinquishment adverted to could not convey any right to 
plaintiff greater than Jugodumba herself possessed, whereas she 
had put the defendant's father, Doorgapersad, into possession by 
her own act of compromise in 1818, and, therefore, there had been 
no wrongful possession as against her, besides which, the decree of 
1844, although it nullified the hibbanamah and deeds of compro- 
mise as between the parties to that suit, viz. the present and then 
plaintiff, Greeschunder, and the present and then defendants, Rut- 
nessur and Oomachurn, did not invalidate the act of Jugodumba 
as between herself and the then defendants. But we consider 
that these arguments cannot avail the defendants in bar of this 
suit ; for not only it may be said that the decree in question judici- 
ally cancelled, to all intents and purposes, the deeds in question, 
but also it is seen by the case, which we have alreadv alluded to, 
as decided on the 15th instant, that the defendants nave sued to 
recover from plaintiff what they now consider themselves entitled 
to in consequence of the cancellation of the deeds. They cannot, 
therefore, plead in this suit that the deed of compromise by Jugo- 
dumba should prevent plaintiff from all benefit by the deed of 
relinquishment, as Jugodumba had nothing to assign ; and we 
accordingly reject this plea. 

We now proceed to consider the decision of the principal sudder 
ameen as to the amount of wasilat decreed to plaintiff. The claim 
was for 

rs. 24,625 10 8 principal, and 
rs. 24,625 10 8 interest, 



total, rs. 49,251 5 4, whereas the principal sudder 
ameen has decreed only rs. 6220 principal, and rs. 6980 interest, 
and both parties have appealed . 

We will consider, first, the plaintiff's appeal on this point. The 
principal sudder ameen has recorded that he put in no documentary 
proof but the decree of 1843 and the deed of relinquishment, and 
Iris oral evidence was untrustworthy ; and that, although an ameen 
was sent for local investigation, he was obliged to return without 
giving any results of it, in consequence of the default of plaintiff. 
The principal sudder ameen could only, therefore, allow such amount 
of wasilat as he could gather to be due from the admissions of 
defendants. 

Plaintiff has objected in appeal that the ameen's return was made 
on the 23rd June 1856, and that the case was decided on the 30th of 
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that month, without accepting from him certain documents as to the 
amount of wasilat which ne had ready to present He has, there- 
fore, applied that they may be received and considered now. To 
this, however, we cannot accede, as it is not enough to say that the 
case was decided hurriedly after the report of the ameen, for it was 
the duty of the plaintiff to file the papers in question, when proof 
was first called for by the Section X. proceedings, on which occasion 
he supplied only the documentary evidence above adverted to and 
the evidence of witnesses, whose depositions we have now had read 
to us, and which we see no reason to put faith in, for the witnesses 
describe the amount of wasilat chiefly from hearsay, and evidently 
were not in a position to become acquainted with the proceeds of the 
estates. 

Another point taken in appeal by plaintiff is, that the defendants, 
other than Rutnessur and Oomachurn, viz. Bamasoonderee and others, 
have been excused, whereas they have themselves allowed that they 
are in possession of four villages, and plaintiff has been charged 
with their costs. The pleader for those parties has argued that they 
are the descendants of a daughter of Doorgapersad, and have the 
villages for support, and are only pro formd defendants. They 
represent also the assets of their villages to be rs. 923-9, of which, 
after deducting rs. 92-8 for expenses of collection and rs. 795-11-15 
for sudder jumma, there remain only rs. 35-5, which are appropriated 
to mooktears* fees and other necessary expenses. We cannot, 
however, absolve these respondents, defendants, as, although they 
have been sued generally with the other defendants, they have 
admitted their separate possession of four villages. We, therefore, 
dismiss the appeal on the part of plaintiff, with costs, for enhancing 
the amount of wasilat from Rutnessur and Oomachurn, and 
decree against Bamasoonderee and other occupants of the four vil- 
lages, upon the principle which will hereafter be declared. 

With reference to the case of Rutnessur and Oomachurn, 
appellants, we find that the principal sudder ameen has taken their 
valuation of assets for 1248 as the basis of decree against them. 
These were admitted to be rs. 3110, after expenses of collection, 
charges upon the estate, &c. He, therefore, after deducting half 
as the right of Rutnessur and Oomachurn, gave the other half 
to plaintiff, or rs. 1555, yearly, amounting for four years to rs. 
6220. To this the defendants object that this amount of profit 
does not remain to them, and reference is made to the answer to 
show the disbursements for poqjah, &c., of which one year's accounts 
may be given as a sampla Out of the rs. 3110, there were applied 
rs. 1383 to poojah expenses and rs. 519 to wages of mooktears, 
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sudder mohurrirs, and buflalo herds. We find that, by defendants' 
own showing, the accounts were as follows : — 



1248. 

» 


..Collections 

Disbursements 

Balance 


rs. 
rs. 


14,257 
11,147 




3,110 


1249. 


..Collections 

Disbursements 


••• » 

... „ 


15,490 
11,472 




Balance 


rs. 


4,018 


1250. 


..Collections 

Disbursements 

Balance 


... „ 
••• » 

... rs. 


14,282 
11,172 




3,110 


1251. 


..Collections 

Loan 

Disbursements 


••• » 
••• » 

rs. 


10,582 
3,700 




14,282 
11,172 




Balance 


... ra 


3,110 



And out of the balance of each year there are charges of the 
nature above described. It is plain that plaintiff must be bound 
by these accounts, for he has given no proof on his part of the 
proper amount of wasilat, nor has he afforded any disproof of what 
defendants have alleged it to be. The several items of disbursement 
must, for the same reason, be accepted as put down by the defendants. 
It follows that the only question which remains for consideration 
is, whether the several charges asserted by defendants should be 
allowed or not 1 We are of opinion that those for the poojahs may 
be allowed, as they are for the family purposes, in which both 
parties have a concern. Thus, taking the accounts of the year 
1248 as an example, we deduct from the balance of rs. 3110 
the sum of rs. 1383, expended on the different poojahs, leaving 
ra. 1727, of which half, or rs. 863-8, is due to plaintiffs. Upon this 
principle the accounts for the other years will be adjusted as 
between plaintiff and defendants Rutnessur and Oomachurn, with 
this proviso that, as the disbursements for revenue for 1851 exceeded 
the collections by rs. 590, and defendants had to borrow to make 
up the deficiency, they are entitled to half that sum as a deduction 
from the wasilat payable by them for the three preceding years. 
Of the balance of the sum borrowed by defendants in that year, 
*e can take no cognizance in this suit 



Digitized by 



Google 






( 54 ) 

The account with Bamasoonderee and others will be regulated on 
the same principla From the balance of re. 35-5, as shown by 
them, any disbursements for poojah, as now entered in the accounts, 
will be allowed in their favor, but not the other items of mook- 
tears' fees, &c., and whatever may thus be charged against Bama- 
soonderee and others, will be deducted from what is recoverable from 
Rutnessur and Oomachurn, as the four villages are also in their 
accounts, as plaintiff cannot recover twice for the same villages. 

We refuse interest previous to suit, with reference to the delay 
in bringing this suit Costs will be chargeable to the parties, 
respectively, in proportion to the amount now decreed and dismissed, 
and the principal sudder ameen's decree is modified accordingly in 
respect of both appeals. 



The 25th January 1859. 

H. T. Raikes and A. Sconce, EsQa, Judges, and H. V. Bayley, 
Esq., Officiating Judge. 

Case No. 574? of 1857. 
Regular Appeal from the decision of Mr. H. S. Thompson, 
Principal Sadder Ameen of East Burdwan, dated 3rd 
March 1857. 

Lukheemonee Mohuntee Thakooranee, (Plaintiff,) Appellant, 

versus 
Kheterprya and Russikanund Mohunt Thakoor and others, (Defend- 
ants,) Respondents. 

Baboos Ramapersad Roy and Shumbhoonath Pundtt, for . 

Appellant. 
Baboos Kishenkishore Ghose, Jugdannnd Mookerjea, Unookool 

Chunder Mookerjea, and Ashootosh Chatterjea, for Respondents. 

Suit laid at Company's Rupees ll,367-6a.-14<7.-2c. 

brothers* A and ^ HE P^* 11 ^ representing herself to be the widow of one Govinda- 
B M joint posses- nund, says that her husband, and his brother, Gopeekanund, iuhe- 
sors, made oyer rited jointly their father's share of the ancestral property, and that, 
of cerSn^nds aft©* her husband's death, she continued to reside with his brother, 
onoonsideration Gopeekanund, until family differences caused their separation ; that 
offthefr^uo^oopeekanund k dead, but before his decease, in collusion with 
p., it was not the defendant, Russikanund, under cover of a lease granted to the 
^tS^i^m latter > he dispossessed her of her husband's share of the joint pro- 
under the cir- perty, and she sues to recover the same from Kheterprya, his widow, 
^eon!e!!tohou[ aXk ^ Russikanund, making other parties pro formd defendants. 
A.'s widow an- Kheterprya admits that the plaintiff is heir to her husbahd's 
further* ex!™* 8 ^ are °^ ^*e property, but that, after Govindanunds decease, the 
than one-half plaintiff conveyed all her rights and interests to her husband, 
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Gopeekammd, for the sum of rs. 5000; that the two brothers ?f tbeHabiiitiea 
had, during their life-time, borrowed the sum of re. 7700 from one I^r, nor u> 
Radhanath, and given him a lease of mouzah Dhunooa, from deprive her of 
1252 to 1275, to repay himself from the proceeds ; and, again, her JS?"^ 1 *! 
husband, Goopeekanund, had leased their share in the village to count of Kabi- 
Russikanund for rs. 9000, and their share in another village, RhimSt^ver 
called Barasimool, at the same time, in 1258, for rs. 5000, and above the 
both leases to run until 1291, and with the amount, rs. 14,000, ^f^/ 1 ^ 
he had cleared off Radhanath 's debt and other joint liabilities of ther. 
the two brothers, and had subsequently discharged this debt, and 
obtained from Russikanund a farkhutee, or deed of release, in 
acknowledgment of payment in full, though Russikanund still 
continued to hold over the property. 

Russikanund defended his possession of the two villages, as in 
accordance with the leases held by him, and for which he had paid 
to Gopeekanund the sum of rs. 14,000, and asserted the right of 
Gopeekanund to raise the money on the security of this property, 
by which means the balance of Radhanath 's debt had been paid 
off and other joint liabilities of the brothers discharged. He denied 
the farkhutee pleaded by Kheterprya, and accused her of promot- 
ing the suit with the object of establishing this spurious farkhutee, 
and recovering possession of the villages before the expiry of the 
lease. 

The principal sudder ameen has held that plaintiff had not 
proved ner possession subsequent to her husband's demise ; that 
Russikanund had established both by the plaintiff's admission, and 
by showing that he held copies of the leases (the originals having 
been lost, though duly registered), that he had paid off the balance 
of Radhanath 's debt, and had procured for himself fresh leases of 
Dhunooa and Barasimool from Gopeekanund, and held posses- 
sion under them ; and that Kheterprya had been unable to prove 
the authenticity of the farkhutee set up by her, or of the purchase 
by her husband of the plaintiff's interests for rs. 5000. He, 
therefore, decreed a declaration in favor of plaintiff's rights to four 
annas of the property in suit as the share of her deceased husband, 
and awarded ner possession of such part as was not included in 
Russikanund's leases, any interference with which he held to be 
inadmissible, until the money for which they were granted had 
been repaid in full. 

From this decision an appeal has been preferred by the plaintiff; 
and Baboo Ramapersad Roy, on her part, has urged that, as Rus- 
sikanund's loan to Gopeekanund was made after his brother, 
Govindanund's death, the leases granted by him for their joint 
shares in mouzah Dhunooa and Barasimool could not be binding 
upon the share which, by the death of her husband, Govindanund, 
had devolved upon the plaintiff ; that there was no proof on the 
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record to show that she had taken any part in the transaction, 3 



■a 



aa 



or that the loan had been contracted in payment of joint liabilities 
of the two brothers; that the recital contained in those leases 
does not show that the transaction was even connected with the 
debt previously contracted with Radhanath, and the appellant has 
asserted that she paid off her husband's share of it — hence it is argued 
for the appellant, that Gopeekanund's acts cannot be held to have 
compromised appellant's rights in any way, and that her entry into 
possession of the property cannot be postponed until Russikanund's 
leases expire, nor can she be called upon to discharge any part of 
the debt due to him. 

No pleas having been raised before us in appeal to question the 
other facts found by the lower court's judgment, we have only to $ 

consider the case as between the plaintiff and Russikanund ; and 
this raises on the merits the following issue only : 

Whether the leases granted by Gopeekanund in 1258 to Rus- 
sikanund entitle him to hold possession, during the period of their 
continuance, of the four annas share in the villages pledged, which 
devolved on the plaintiff, after the death of her husband, Govinda- 
nund? 

Although it is admitted that these leases do not recite in terms 
that they were granted by Gopeekanund in lieu of the first lease 
for Dhunooa* executed in 3252 in favor of Radhanath, yet we 
find that Russikanund holds that lease, with an endorsement 
thereon that he paid the sum of rs. 6925 to Gopeekanund as 
balance due to Radhanath on account of the rs. 7700 lent by 
him, and secured on the lease of Dhunooa in 1252 ; and as there 
is no assertion that Radhanath's debt is unpaid, or that his lien on 
the mouzah still exists, the natural presumption is, that the debt 
was thus extinguished and the mortgage paid off with Russika- 
nund's money. The equitable requirements of such an arrange- 
ment would be, that Russikanund should succeed to the same 
security as the creditor, whose debt he discharged, held, and that 
the lease given to him would be given with that object. It has 
been argued, however, that no such intention can be inferred, 
because the new leases do not disclose it, and the loan was a loan to 
Gopeekanund, and far in excess of the balance due to Radhanath, and 
no legal privity between plaintiff and Russikanund on that account 
is established. But we think there is sufficient ground for a different 
conclusion, on the inference deducible from the fact of Russika- 
nund's now holding Radhanath's lease with his endorsement From 
this it is evident that Radhanath thereby made over to Russika- 
nund whatever title he had over the property pledged to him, and 
thus became a party to the second transaction, and, with this link 
connecting the two loans, we cannot possibly regard them as 
unconnected with each other. It is true that one of these leases 
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Knts Dhunooa to Russikanund up to 1291, while Radhanath's 
3e was only up to 1275, and the other grants Barasimool to 
1291 also, while Radhanath had no leasq at all of that mouzah : 
these leases, consequently, exceed the first, both in extending the 
time as regards Dhunooa and being altogether new as to Barasimool. 
As, then, it is admitted by the plaintiff/ that her husband, Go- 
vindanund, was a party to the loan contracted with Radhanath to 
the extent of one-half of the liability ensuing, we think all such 
liability still existing on that account must be binding upon his 
widow as his representative, and, consequently, that Russikanund's 
lien on the plaintiff's share of Dhunooa must continue to bind 
that property during the period for which Radhanath's lease was 
created, that is to say, until 1275, unless the entire amount due to 
Radhanath in 1252 be previously liquidated. Any liability created 
by Gopeekanund, in excess of that which previously existed as the 
joint act of Gopeekanund and his brother, and in furtherance 
thereof, cannot be to the prejudice of the plaintiff ; and we, there- 
fore, restrict the judgment below in favor of Russikanund to his 
lien on plaintiff's share of Dhunooa up to 1275, unless the whole 
ra 6925 and interest be intermediately discharged, and declare 
plaintiff entitled to take possession at, once of her husband's share 
in Barasimool and in all the other property in suit. 

As to costs, the plaintiff is entitlea to a proportionate share for 
Barasimool and the other property in suit, excepting Dhunooa, 
from the defendant in possession thereof, and the casts for Dhunooa 
will be paid by her. 
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The 25th January 1859. 

A. Sconce, Esq., Judge, and G. Loch and H. V. Bayley, Esqs., 
Officiating Judges. 

Case No. 231 of 1857. 
Regular Appeal from the decision of Mr. A. LitUedale, Judge of 
Shahabad, dated 5th December 1856. 

Mr. R Solano, (Plaintiff,) Appellant, 
versus 
Musst. Roop Kooar, (Defendant,) Respondent. 

Baboo Shumbhoonath Pundit, Mr. R Norris, and Moonshee 
Ameer Ali f for Appellant. 

Mr. R T. Allan and Movlvee Aftabooddeen Mahomed, for Re- 
spondent 

Suit laid at Company's Rupees 3876. 
• 1 7 lSi *? itw,i Plaintiff (appellant) brought this suit to be restored to pos- 
cover "possession session of one-fourth share -of mouzah Mongaon, which had been 
of a shareof a leased to him by defendant, and from which he had been ousted. 
STfLn W ]^d The lease mentioned ran for eight years, from 1256 to 1263, at 
to plaintiff for the rent of ra. 400 per annum ; and as consideration for granting 
^nriSon of the SBme ^ Plamtiff had lent rs. 500 to defendant, the lessor, 
a cash advance, This loan was set forth in the deed, and also the arrangement made 
theSeowr debt ^ or * te re P a y men ^ It was intended that the principal, with inter- 
dant, hadongtod est, should be discharged in the course of the eight years over 
anw ^f^rent wn ^ c ^ ^ e ^ ease extended. Assuming the interest due from time to 
being decreed to time on the outstanding principal to be rs. 270, the total sum, for 
06 fo&- the repayment of which provision had to be made, amounted to 

sor, defendant, rs. 770. Thus, in the first year of the lease, 1256, out of 
J^ hre ?S^ t0 the whole rent, rs. 400, payable by the tenant, the sum of 
xvm Regu" ra - 122-8 was to be retained by him in repayment of the loan, 
lation viil. of and rs. 278-8 to be paid in cash. For the second year 
JetentT °Z>t re - 115 was to be retained by the tenant, and rs. 286 to be 
the leasee, and paid as rent ; and so on. Now it happened that the tenant 
tinrtproviJionii ( tn ^ 8 appellant) fell into arrears for 1257, and, in consequence, 
made in the the lessor (this respondent) sued him summarily for the amount, 
theevent o? the an( * squiring a decree against the tenant for rs. 86 (in part 
dispossession of of the sum claimed), proceeded to eject him from his farm. Later, 
adv 1 ce W shouid * ne ^ essor instituted a regular suit to recover that portion of the 
be repaid from claim which the collector had disallowed, and by the decision of 
other sources, this Court, pronounced on the 27th June 1855, the full amount sued 

the lease of « j j . t 

plaintiff was not for was awarded to her. 

irrevocable. Such are the circumstances under which this suit has arisen. The 

claim has been dismissed by the zillah judge ; and against that 
finding Moonshee Ameer Ali, for appellant, laid before us two 
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pleas. First, it was contended that the judge has erred in assum- 
ing that respondent, the lessor, was competent, by Section XV. 
Regulation VII. of 1799, to oust her tenant ; and, second, that the 
appellant was entitled to hold on the farm, as stipulated, to secure 
hiin for the repayment of his loan. 

Upon the first point it appears to us that the legal competency 
of the lessor to eject a defaulting tenant is unquestionable. This 
power was first recognised in Clause 7, Section XV. Regulation 
VII. of 1799, and was expressly provided for in Clause 4, Section 
XVIII. Regulation VIII. of 1819, which declares that, when an 
arrear may be adjudged (in a summary suit) to be due, the zemin- 
dar or other plaintiff shall be at liberty to cancel, of his own autho- 
rity, any lease or farm intermediate between himself and the actual 
cultivator, on account of which the rent may have been claimed. 
And again, as to the second point, it is distinctly met by the terms 
of the lease itself ; for in this deed there is a specific condition, that, if 
the lessee should, under any circumstances, be dispossessed of the 
land, the lessor should make good what might be due to him for the 
advance, interest or profit, out of other sources. This clause is 
opposed to the assumption of an irrevocable occupancy of the farm 
for eight years, and indicates, as an understanding between the 
parties, that appellant, the lessee, might have to be repaid his loan 
by other means than by the assets of the farm. For these reasons 
we dismiss the appeal, with costa 
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The 25th January 1859. 

H. T. Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 

Officiating Judge. 

Case No. 502 of 1857. 
Regular Appeal from the decision of Sreenath Biddyabagish, 
Principal Svdder Ameen of Backergunge, dated 6th 
August 1856. 

Kalee Kishen Roy Chowdree and Oomakunt Roy Chowdree, 

(Defendants,) Appellants, 

versus 

Chundurkant Mookerjee, (Plaintiff,) and others, (Defendants,) Re- 

sponderds. 

Baboo Unookoolchunder Mookerjee and Mr. JR. T. Allan, for 

Appellants. 
Baboos Ilamapersad Roy and Kishenkishore Ghose, for 

Respondents. 

Suit laid at Company's Rupees 16,987. 
. Mr. H. T. Railees. — The plaintiff in this suit, having purchased, 

a zemtndar for m 1244 B. S., at a sheriffs sale, the zemindaree of Boorha Mozum- 
enhancement of dar Jowarree, in pergunnah Buzoorg Omedpore, got possession by a 
^dbnt°tai^k decree of m™* m 1255 B - S -> **& brought this suit to assess a 
possessed by de- dependent talook, held by the defendants, for the rent of 1259 B. S., 
] f !mte^wiw P Md calculating the lands at 200 droons, at rs. 8 per kanee, making an 
bytheCourtuna- annual jumma, after deductions, of rs. 23,040. 
the^senJfceof no^ ^* e P™ c ip a «l sudder ameen has awarded to plaintiff the sum of 
tice by the plain- rs. 16,987 as rent for 1259, being at the rate of rs. 8 per kanee 
tiff had been f or ^ e ^j ^en m cultivation ; and against this award and rate of 
thT defendants assessment the defendants have come up in appeal 
tabh f h 1 A to ar" ^ e dependent talook in question was originally created in 1202 
dityof the e deed8 B. S. as a junglebooree tenure, and granted to the defendants' ances- 
under f JlS * 1 *° r » k v Trilochuna, the widow of the proprietor of Boorha Mozumdar 
Lid Uw land at Jowarree, and mother of the then minor proprietor, under a pottah, 
aguaranteedrate w hich provided that the pottadar should remain unassessed for 
Butwi^espect twelve years, for all lands cleared by him during the interval, and 
to the enhanced during ten years for all the lands then uncultivated ; after which 
inxpoteTiWas Periods the cultivated lands, after providing for certain deductions, 
determined by a were assessable at the fixed rate of 5 £ annas per kanee. 

STurf t3 thal Ihe In 1208 R S *> or six vears after the creation of the tenure, the 
case 'should be parent estate, Boorha Mozumdar Jowarree, was sold for arrears of reve- 
remanded to J*j® nue, and purchased by Toolseeram Ghose. It is not denied that the 
Ser nCl ameen 81 for Government sale must have cancelled the pottah, but it is alleged by 
complete enquiry tjra defendants, that Omersunkur, the naib of the purchaser, granted 
andalso, a wi^ithe to defendants' ancestor a deed in 1209 B. S., confirmatory of the 
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pottah of 1202, with the exception of certain lakhiraj lands, and the ingtractio«tba 
grantee, therefore, remained in possession, and unaffected by the ™e\d e ft P n«m 
change of proprietors. ousuttaiookm 

- °- r — ~ - - * - — - - ...,.-. der defendaut 



In 1228 B. S. the heirs of Toolseeram having divided his property £* J? 



extei 



amongst themselves, and the tenure of defendants having fallen to of one-third 
the share of Bhowaneepersad, he granted them a fresh pottah in ^ chmeab 
that year, confirming the previous deeds, and conveying to them some to defendan 
further privileges within the tenure, and defining the extent of the XSd th be w 
land then cultivated at 48 droons 4 kanees, at a jurama of rs. 265-8. koned uam 

In 1244 the estate of Boorha Mozumdar Jowarree was purchased J^b'^iamt 
at a sheriffs sale, by the plaintiff^ as the property of Hureepersad to them* lea 
Ghose. Plaintiff, however, could not, at that time, establish himself in JJJ* defendan 
possession ; and the old proprietor, still continuing to hold the estate, remedyfor « 
made the usual enquiry into the progress of the tenure in 1246 high ? e ra J e tl \ 
B. S., and finding it to comprise 127 droons 4 kanees of land under jStifftothei 
cultivation, assessed them at rs. 764-5a.-4^. at the pottah rates, 
including rs. 16 peadas' fees, and received the amount from 
defendants. 

In 1255 B. S. the plaintiff secured possession of the estate by 
decree of court, and first sued summarily for rents at ra 764-5a.-4gr., 
which was unsuccessfully resisted by the defendants regarding the 
peadas' fees above mentioned ; and, subsequently, he brought this 
action in 1259 B. S. for the present enhancement. 

In addition to the above statement made by the defendants, we 
find from the record, that the kanee is calculated 4 as comprising 5 
common beegahs and 4 cottahs ; that the area of the lands in dispute 
is about 14,000 beegahs ; that the ameen sent out reported the rates 
to run from rs. 6 to rs. 10 per kanee, and that the quantity of 
land fit for assessment in 1259 aggregated some 159 droons, which 
have been assessed at rs. 8 per kanee. 

The points we have to consider in the appeal are : 

1. Whether plaintiff issued any notice on the defendants as 
required by Section IX. Kegulation V. of 1812, the defendants 
denying the service of it. 

2. Whether the pottahs pleaded by the defendants are proved, 
and entitle them to hold at the rate per kanee alleged by them; and, 

3. Whether, if enhancement be allowable, the rates fixed upon by 
the lower court are just and proper rates for the lands in question. 

As to the service of notice, we have the evidence of the peadas, 
who state that they served fourteen different notices with jumma- 
wasil-baquee accounts, by affixing them to the doors of the 
houses in which the defendants reside ; and, although our attention 
has been requested to the inferior station in life of these witnesses, 
and the absence of the plaintiff's naib, who is said to have delivered 
these notices to the witnesses for distribution, and whose evidence, 
it is argued, should have been required, I see no ground whatever 
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for discrediting their statements, as nothing can be more probable 
than that the plaintiff took the precaution of serving the notices as 
stated, and that, for the purpose of doing so, he or his agent employed 
such persons as the witnesses on the occasion. A perfectly legal 
service of the necessary notices then, I hold, with the lower court, to 
have been satisfactorily proved. 

The next point is the validity of the pottahs, set up by the 
defendants as entitling them to hold the lands at the fixed rates 
therein recorded. , 

The original pottah of 1202 B. S. was not filed in the lower 
court, but, we are told, one of the defendants, Gungamonee, is now 
prepared to produce it. But as that pottah, unless confirmed by the 
subsequent deeds alluded to, has lapsed under the subsequent sale 
of the parent estate by Government in 1208, there can be no 
necessity for us to look at that document, until satisfied that the late: 
ones were really granted. I therefore proceed to consider the evidence 
adduced in support of the instruments of later date. 

One of them is dated in 1209, and purports to have been granted 
by one Omeraunkur, as naib of Toolseeram Ghose, the new pro- 
prietor of Boorha Mozumdar ; but we are shown nothing in the 
shape of any authority under which such an instrument could have 
been granted by Omeraunkur ; and, although litigation was going 
on between the defendants' ancestor and another party, when the 
Government sale took place, to establish the priority of their pottah 
of 1202 over another of 1203, set up* by other parties, and that 
litigation only terminated in 1213 in the defendants' favor, we are 
not shown that Toolseeram, either directly or indirectly, assisted 
the defendants, or that the confirmatory pottah of 1209 was ever 
alluded to up to that time. Then we come to the later pottah of 1228, 
said to have been granted by Bhowaneepersad Ghose. The execu- 
tion of this pottah is deposed to bv two witnesses, who state that 
it was executed by Bhowaneepersad in Calcutta. But one of these 
is a common boatman, who says he accompanied the defendant 
when he went to procure the deed ; and the other is a servant of the 
defendants. The deed has never been presented at any time ; nor 
can the defendants show that, either in the time of Toolseeram 
Ghose, or of his heirs, any rent has been paid on the terms of either 
of these two pottahs recognised by the maliks, on any single occa- 
sion. Under these circumstances, I think it would be very unsafe 
to trust to the evidence of the two persons above adverted to as suf- 
ficient to establish the execution of the later deed, or to receive either 
of these instruments as proof that the pottah of 1 202 had been ever 
recognised or acted upon since the sale of the original estate in 
1 208 B. S. I, therefore, agree with the principal sudder ameen, that 
the defendants have entirely failed to establish their right to hold 
the tenure at any guaranteed rate of assessment 
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Then as to the rates of assessment approved of by the lower 
court, the current local rates of the neighborhood are stated by 
the ameen to range from rs. 6 to rs. 10 per kanee, and the 
principal sudder ameen has taken an average rate of rs. 8 per 
kanee as the basis on which to calculate a jumma for 1259 B. S., the 
year in question. The defendants have raised various objections to 
the ameen's rates in the court below, and also questioned the fairness 
of the ameen's proceedings during the enquiry, and impugned his 
motives, as is usual on these occasions. But, although the rates given 
in by the ameen are said to be the common rates of the locality, and 
the purgunnah of Buzoorg Omedpore is well known to comprise many 
other estates, regarding which settlements and assessments must be 
matters of common occurrence, defendants have not attempted to 
support their objections either in the court below or in this appeal, 
by referring to any such proceedings as proof of these rates being 
excessive ; nor have they themselves definitely stated what should 
be the proper standard for calculating any other rates than those 
on the record. Defendants have, in fact, contented themselves with 
declaring the proposed rates to be, excessive, and have called atten- 
tion to the disproportion between those now assumed and the rates 
which plaintiff, who is acknowledged to hold a neem-ousut by pur- 
chase under themselves, in this same tenure, pays them at the present 
time, and receives himself, from his own under-tenant, the howaladar ; 
that is to say, plaintiff, as neem-ousutdar, pays them only rs. 1-9, 
and receives from his own howaladar ra 1-14 per kanee ; and 
the pleader for defendants urges that, out of such receipts, it is im- 
possible for his client to pay at the rate of 8 as. per kanee to the 
zemindar; and he points to these small rates as proof that the lands 
paying them hitherto cannot possibly be supposed capable of so 
large an increase. But, as observed by the lower court, there is no 
legal impediment to the defendants' raising the rents of the plaintiff's 
neem-ousut in proportion to the increase on their own ousut tenure, 
and, consequently, the present disproportion observed upon can be 
no real ground for the Court's guidance ; and when it is considered 
that the jumma of rs. 16,987 has to be spread over some 14,000 
beegahs of land, no verv exorbitant rate is discernible. 

So far then as the data afforded by this record allow the Court 
to judge, there is, in my opinion, no medium course for adoption. 
The Court must either take the rates tested and approved of by the 
lower court, or fall back upon the insignificant jumma assumed by 
the defendants, or make some arbitrary reduction of its own to 
strike a medium between them. 

This the appellants have no right to expect They have failed to 
place their objection before us in any form but that of Menial or 
conjecture ; and, as I see no reasonable ground for interfering with 
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the judgment passed below, I would uphold its conditions, dismissing 
this appeal, with costs. ' 

Mr. A. Sconce. — I desire to express my concurrence in the 
grounds assigned by Mr. Raikes for rejecting the pleas, taken by 
appellants, as to the non-liability ctf their ousut talook to re-assessment 
Appellants have failed to establish their right to hold the ousut on 
the favorable conditions asserted by them ; and as plaintiff on the 
other hand has proved the service of notice, the enhanced rent for 
the year 1259 must be fixed and awarded. It seems to me, however, 
that the steps taken by the principal sudder ameen to ascertain the 
rent fairly assessable on the ousut talook, and the data adopted by 
him for that purpose, are inadequate to the determination of so 
important an issue. Hitherto the defendants, appellants, have paid 
only rs. 764 per annum, and the principal sudder ameen has assessed 
the talook for 1259 at rs. 16,987. In determining this rent, the 
principal sudder ameen has accepted the rate set forth in the plaint ; 
but, at the same time, seems to state that he would have adopted the 
rates recommended by an ameen, but that the total rent so assessed 
would have exceeded the rate claimed by plaintiff. 

In fact, we have no satisfactory data before us for determining 
the proper rate, so as to meet the objection raised by appellants 
upon this point. What the ameen says is, that so many people 
whom he questioned spoke to one rate, and so many to another. 
And of a similar character was the evidence delivered before the 
principal sudder ameen himself, the witnesses on the part of defend- 
ants, for example, declaring that the ordinary kursha or ryot's rate 
was from rs. 3 to rs. 4 a kanee. What we need, therefore, is some 
authoritative test, from which we should be able to distinguish between 
mere verbal statements which reduce the ryotee rate to rs. 3, and 
verbal statements which raise it to rs. 10. The principal sudder 
ameen, it seems to me, has not given this point sufficient considera- 
tion ; and without binding him to any particular course, I would only 
suggest, that the parties should have an opportunity of substantiat- 
ing before him, by documentary evidence, such as the results of 
Government assessments in the same neighborhood, or the assess- 
ments of private individuals, the rate of rent fairly assessable on 
this land. 

The defendants, I observe, on the presentation of the ameen's 
report, took repeated exception to the ameen's proceedings, and the 
representations made by them have not been noticed by the princi- 
pal sudder ameen. Two prominent objections taken were, that the 
rates had been largely over-stated by the ameen, and that this officer 
had withheld the depositions of several respectable witnesses. 

Further, it must be remarked that, while the defendants hold an 
ousut talook, the plaintiff himself appears to hold about 50 droons 
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as a neem-ousut, subordinate to, and within the ousut of appellants ; 
and from the assent of plaintiff, to be inferred from the pleadings, 
as well as from the course of the argument before ourselves, it 
would also appear that plaintiff has not paid a higher rate of rent to 
defendants than rs. 1-9 a kanee. Clearly, if, from plaintiff himself, 
over one-third of the talook, the defendants draw only rs. 1-9 
a kanee, they cannot be asked to pay plaintiff as zemindar rs. 8 a 
kanee. I do not say that the rent of the plantiffs neem-ousut may 
not also be enhanced ; but, at any rate, the rent hitherto paid by him 
I indicates the existence of rates much below the rate assumed by the 

principal sudder ameen, and offers a cogent reason for more careful 
I investigation than the question has received. 

| I think also that, upon the principle that he who seeks equity 

i must act equitably, it should be an instruction to the principal 

! sudder ameen to consider so much of the rent, eventually charged to 

| defendants, on that portion of the ousut which may be held by plaintiff 

as a neem-ousut, as a set-off, equivalent, so far as it goes, to the rent 
derivable to defendants from plaintiff. I do not mean that the plain- 
tiff's neem-ousut should be assessed in this action ; but only that, as 
• about one-third of the land upon which plaintiff claims an enhanced 
rent is in his own hands, the rent payable by defendants should 
be held also to be payable by plaintiff to them, leaving them to 
seek their own remedy for any higher rate that may be justly 
claimable. 

Mr. H. V. Bayley. — I concur in considering the objections of the 
appellants, as to non-service of notice, and as to the sufficiency of 
their istiklalee pottahs, untenable for the reasons given in the judg- 
ment of Mr Raikes. The alleged original pottah has only been ten- 
dered now, and no sufficient reason has been shown for its non- 
production before. I would, therefore, not admit it in this stage 
of appeal. I cannot, however, concur in assuming the rates at 
which it is sought to assess plaintiffs land, viz. rs. 8 a kanee, 
to have been arrived at as satisfactorily as in this case is requisite. 
It may be perfectly correct that with a kanee (as here) equal 
to 5 beegahs 4 cottahs, rs. 8 a kanee is not so heavy a rate 
as it might at first sight appear ; and that the record shows the 
rates for the lands of the tenure here in suit to vary from rs. 10 
a kanee for the first, to rs. 7 for the fourth sort of land, and 
for kursha, or ordinary ryot's lands, from rs. 6 to rs. 10 : but the 
evidence to these rates is not that of independent holders or 
cultivators of similar tenures to that in suit in this case. MoreJ 
especially, I think that the rate now assumed of rs. 8 a kanee 
cannot be conclusively admitted, till the objections stated against 
it in the court below are gone into by the principal sudder ameen, 
and declared either futile or otherwise, after investigation, on 
sufficient grounds. 

K 
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Those objections are precise, and have been consistently urged 
in petitions in the case, viz. that the depositions before the ameen, 
on which he has based his report of the rates, have been changed, 
and that the signature of the ameen's report is only of one collud- 
ing defendant, and not of the other parties to the suit. 

These objections to the ameen's report should first be gone into ; 
if they are baseless, the principal sudder ameen may record the 
fact, and then adopt the rate he thinks proper. If the defendants' 
objections to the ameen's proceedings are correct, another ameen 
should be sent out to enquire and report upon the proper rates. 

I concur with Mr. Sconce in his concluding remarks, regarding 
the zemindar's claims in connection with his liabilities as the 
jieem-ousutdar of the defendants, appellants. 

I would remand the case for this purpose. 



The 26th January 1859. 

B. J. Colvin, Esq., Judge, and C. B. Trevor and G. Loch, Esqs., 
Officiating Judges. 

Case No. 288 of 1858. 

Special Appeal from the decision of Mr. W. S. Seston-Karr, 
Officiating Judge of Jessore, dated ISth November 1857, 
amending a decree of Adeebooddeen Mahomed, Moonsiff of 
Comarcolly, dated 8th May 1857. 

Greeschunder Sen Pararaanick, (Oozurdar,) Appellant, 

versus 

Ramgopal Bhadoreeand others, (Plaintiffs,) and others, (Defendants,) 

Respondents. 

< Baboo Kishenkishore Ohose and Mr. R. T. AUan, for Appellant 
Baboo Shumbhoonath Pimdit, for Respondents. 

This case was admitted to special appeal on the 29th April 1858, 
Held, * hftt under the following certificate recorded by Messrs. B. J. Colvin 

wheu the pleas j a a 

ofaparty.origi- and A. Sconce. 

J^yanpjriector, " This suit was instituted to recover possession of certain lands 
drawing up the under a foreclosed mortgage, executed by the representatives of one 
issues, and evi- Rajkishore Rae. The first court gave a modified order, but, on 
du^d by hi£ appeal tih© judge has given a decree for the full share specified in 
in support of the deed of conditional sale ; and the ground of special appeal taken 
5^2 ^ by petitioner is, that he being a third party, not a defendant in 
cepted the cha- the suit, and being in possession of the share awarded by the judge 
fen<knt°andha8 over ^^ a k° ve ™** awarded by the moonsiff, the judge has erred 
exercised all the in giving an order to dispossess him from this share, 
lie ^n*ot°there- : " ^ frPP 6 ** 8 ^ at && common ancestor was Ramkunt Rae, who 
foreTiub^quent left two sons, Rajchunder Rae and Rajkishore Rae, and that the 
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sons of the latter, not bring in possession of their full share of the JgjJ^JEj^ 
family property, instituted a suit for the establishment of their grounded <m his 
title to hold one-half of the estates, and judgment was eventually J^* 1 ^^ 
given in their favor. The fact of the decree, having been so made, own act and ac- 
is allowed by petitioner, grandson of Rajchunder Rae, but he g™^^£ The 
contends that he has ever continued to hold a ten anna and five v \£ therefore, 
gunda share. "j** 1 j*^ 8 ^ 

"We admit the special appeal to try whether, as the fact of thi8 £Jound,°£ 
Greeschunder's possession is assumed by the judge, judgment can of no validity, 
legally be given for more than the five anna and fifteen gunda share JJJp^ e ja Pe S 8 . 
possessed by the vendors." miased, with 

Judgment. 

On reverting to the record, we find that special appellant was 
at first only an objector : his pleas were, however, included in the 
issues, and he filed evidence in support of the same. He, in fact, 
accepted the character of an original defendant, and exercised all 
the privileges appertaining to one. Under these circumstances we 
think that any formal objection, on the ground that he was not 
originally made a defendant, has been, by his own acts and acquies- 
cence, cured ; and that the plea on this head raised in special appeal 
before us is of no validity. The judge, we observe, has, on a consi- 
deration of the evidence before him, whether rightly or wrongly, in 
effect found that the objector was only in possession of his own share 
of eight annas, and that plaintiff, the mortgagee, was entitled to the 
other eight annas, of which, under a decree of court, the mortgagors 
were in possession, Under these circumstances we see no grounds for 
interfering in special appeal with the order passed by the judge, 
but reject the application, with costs. 
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The 26th Januaey 1859. 

B. J. Colvin, Esq., Judge, and C. B. Trevor and G. Loch, Esqs., 
Officiating Judges. 

Cases Nos. 462 and 463 of 1858. 

Special Appeals from the decision of Baboo Ndbi/nkishen Pavlit, 
PrincipaZ Sudder Ameen of Chittagong, dated 19th Jam,u- 
arry 1858, reversing a decree of Moonshee Ameenoodeen, Moon- 
siff of Deang, dated 27th December 1856. 

Mudhooram Bhuttacharj, (Plaintiff,) Appdtomt y 

versus 

Daveechurn and others, (Defendants,) Respondents. 

Baboo KishensvJcha Mookerjee, for Appellant. 
Baboo Tarvknath Sein, for Ramhurry Surma and others, Re- 
spondents. 

appeals dismiss- These cases were admitted to special appeal on the 27th July 1858, 

ed, the one be- under the following certificate recorded by Messrs. C. B. Trevor and 
cause the facts tt v t>„„i«„ 
upon which the «°- V - iMjley. 

pleas taken in " It will be convenient, from the circumstances of these two cases, 
w^basedwere *° colder them together. 

not established, " Plaintiff brought two suits before the moonsiff against defendants. 
cauM^hekndhi * n *^ e one su k ^ e P^yed f° r partition and possession of his share of 
suit was within ancestral lomd ; in the other for possession of a house within such 

in^thrTObW ance8tral land * 

the former roil " The moonsiff decreed both these suits in plaintiff's favor. 

" On appeal, the principal sudder ameen reversed the moonsifFs 
orders in both cases, and dismissed both of plaintiffs suits. 

" As to the suit for the partition and possession of plaintiff's share 
of ancestral land, the principal sudder ameen held that, as the plain- 
tiff and defendants held ijmalee, each according to what was his 
right, the plaintiff had all he wanted. 

" As to the suit for the house, the principal sudder ameen held that, 
as it was situated within the same ancestral land, no separate suit 
could be brought by plaintiff for it. 

" Plaintiff appeals specially, urging, as to the first suit, that plaintiff 
prayed for partition of his share, and for separate possession, and not 
for possession ijmalee, which is all that the principal sudder amefen 
has considered and awarded. 

" The special appellant urges, as to the second suit, that he had a 
right to sue separately for the house as a separate item of property, 
although situated within the ancestral land. 

" We admit the special appeals, to try whether the cases should not 
be remanded to the principal sudder ameen for re-trial, on the 
grounds urged by the special appellant" 
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Judgment. 

We find that petitioner's suit for ancestral land was in this wise. 
He stated that there were 6 kanees 12 gundas 3 cowries of ances- 
tral land, confirmed lakhiraj, of which there being deducted two 
separate parcels of 1 kanee 4 gundas 2 cowries, and of 2 cowries 
respectively, there remained 5 kanees 8 gundas, of which petitioner 
suea for the separate possession of an 18-gunda share as his, alleg- 
ing that the ancestral property had been held jointly by him with 
his co-sharers, that he had been dispossessed by them, that he there- 
fore sued for its recovery and for its being divided off to him by lot 
The answer denied joint occupancy and dispossession, and asserted 
that petitioner was m separate occupation of what had been divided 
seventy years previously ; and the principal sudder ameen has 
recorded his opinion, that both parties had, for a length of time previ- 
ous to suit, been in separate possession of their shares, and that neither 
party had encroached upon the share of the other. He, therefore, 
dismissed the suit We do not, consequently, find that the facts 
upon which the pleas taken in special appeal are based are 
established ; for it is not that the principal sudder ameen has 
acknowledged petitioner's right to a snare, and refused partition of 
what he has considered to have been held in joint tenancy, but he 
has found defendants' averment of previous separation and of 
undisturbed possession of petitioner on his land to be proved. 

In the suit for the house, the principal sudder ameen has recorded, 
that the land on which it was said to be, was included within the 
land which was the subject of the other suit. In this case he 
was right in holding that both claims should have been the 
subject of one suit 

We dismiss both special appeals, with costs. 
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The 26th January 1859. 

H. T. Raikes, Esq., Judge, and C. B. Trevor and EL V. Bayley, 
Esqs., Officiating Judges. 

Case No. 40 of 185a 

Special Appeal from the decision of Mr. P. Taller, Judge of 
West Burdwcm, dated ZOtk June 1857, affirming a decree 
of Pundit Oobvndchurvder Bidyaruttun, Fri/wcipal JSudder 
Ameen of that district, dated 4£k March 1857. 

Brijkishore Singh, (Plaintiff,) Appellant, 

versus 

Guddadhur Banerjee and others, (Defendants,) Respondents. 

Baboos Shumbhoonath Pundit and Kishensukha, Mookerjee, for 

Appellant. 
Baboos Kishenkishore Ohose and Jugdamwnd Mookerjee, for 

Respondents. 

This case was admitted to special appeal on the 27th January 
Held that*^^ under the following certificate recorded by Messrs. H. T. 
Section II. of Rajkes and J. H. Patton. 

1858 Sk ' li " Petitioner questions the ruling of the courts below, dismissing 
documentsof the his claim on the ground of non-compliance with the stamp law under 
nature therein the precedents of this Court of the 8th December 1853, 22nd 
3£ «e^Jed November 1854, and 2nd July 1856. 

before its enact- " Petitioner stated in his plaint, that the deed in question required 
informal M^tne to ^ engrossed on a stamp of rs. 12, and a stamp of that 
law stood at the value not being procurable, it was engrossed on two pieces of 
execution, her* 8 te* n P> one of rs. 8 and the other of rs. 4 value ; that in conse- 
afteradmwibu quence of the names of the attesting witnesses being written on 
that SectionllL ^ e ^^ of rs. 4 value, the lower courts, under the precedents 
of the same law cited, have rejected his claim. 

ca^in^Uch " ** e P* 6 *" 8 ^at a «™lar case came before the Court by 
documents of petition, and that a special appeal was admitted on the 10th July 
the same nature f^ by one f the presiding judges ; and he prays that, as that 

have been be- . J ..„ j- r • i ~ • i jv r J . , ^ , 

fore the courts, case is still pending, involving precisely the same point now urged 
and rejected on by him in special appeal, this appeal may be admitted and decided 

the ground that J i A i o v^ r J 

they were insuf- sumultaneously therewith. 

fidentiy stamp- " We find that two cases, Nos. 511 and 512 of 1857, were admit- 
Sad|ment ei may ^ on ^ e l^b July* to toy whether a deed inscribed upon several 
be rhad if the sheets of stampt paper, to make up the requisite amount, and hav- 
mad^withlnsU^ 11 ? ^ e name s of the attesting witnesses written on one of the 
months fromthe sheets only, which was not in itself of the requisite value, consti- 
JJT 11 ^^! the toites a breach of the stamp laws, or not ; and as this case involves 
court to which the same question, we think it advisable to admit it for decision 
mad^De^sa^fied a * *^ e 8ame ^ me > an< ^ direct that the cases be brought up for 
that the died, if hearing together." 
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Judgment. 

admitted, would 

This special appeal was admitted to try whether the decisions of fo^j^dedrijfn 
the lower courts are correct, which have both ruled that plaintiffs on the merit* of 
deed of sale is invalid, as under the stamp law it was required to ^section iv! 
be engrossed on a stamp of rs. 12, but was engrossed on two pieces of the Actiimits 
of stampt paper, one of rs. 8 and the other rs. 4 value ; and as the 8ectio^Tn™to 
names of the witnesses were written on stampt paper only of the six yean, from 
value of rs. 4, whereas the precedents of this Court* dated 8th Decern- JJaJjJ ^ fi ^J 
ber 1853 and 2nd July 1856, establish the principle that the signa- court, which 
tures of the parties ana the witnesses to a deed must be on a stampt ^^^J 6 J*^" 
paper of the full value required by law for the document as the ca»e may 

It has been contended before us> that the effect of Section II. Act ** . mto ^ e 
XLT. of 1858, which Act is retrospective, is such as to make all the case!*" ° e 
deeds of the nature specified in it good and valid ; that, consequently, Held, also, 
the deeds in the case before us have been all along good and valid, M u^S^to 
and the decisions of the courts, refusing to look at them on account no way declares 
of their invalidity, should be rectified by this Court in special appeal, Sj^SlSwfe 
and that the special remedy provided by Section III. refers only to in the Act have 
cases to which no appeal, regular or special, is any longer open. ' JjJJ j^mmta 

Subsequently to the admission of this special appeal before us, correctly passed 
Act XLL of 1858 has been passed by the Legislature. By Section II. K°™ *j£ PJJ£ 
of this law, it is enacted that " every deed, instrument, or document, grounded on 
specified in Schedule A. annexed to Regulation X. of 1829, which is, thei F. jS ya ^ ity ' 
or shall be, contained in more than one sheet or piece of paper, or venal in special 
other material, shall be deemed to be sufficiently stamped, if any ap ff^; 
one or more of such sheets or pieces of paper, or other material, shall orer^that aTtte 
bear the requisite stamp or stamps equal in value to the required decisions passed 
stamp, whether the signatures or seals of the parties and witnesses ^urts were°corT 
shall or shall not be upon such sheet or sheets ;" and this pro- wet, those di- 
vision is to apply to deeds, instruments, and documents executed upheidfos^edd 
before the Act passed, as well as to those which may hereafter be appeal, and the 
executed. Jjj 1 he** d£ 

It appears, then, that this section of the law makes all documents missed, with 
executed before its enactment, though informal as the law stood at J^^mX? for 
the time of their execution, hereafter admissible in way court, special appellant 
Regarding documents of this nature which have been before the ^Jjj!^? 1 -'?" 
couiis, and rejected by them on the ground that they were not pro- est'conrt^winch 
perly stamped, by Section III. it is enacted that any party injured by htd . P° we r to 
the decision may obtain a review of judgment, if the application meiitT l of° w» 
be made within six months from the passing of this Act, and if the 8ui . t > for review 
court to which the application is made be satisfied that the deed, fi^g^^l} 
instrument, or document, if admitted, would have led to a different granting or re- 
decision on the merits of the case ; and by Section IV. the operation of f^^on 1 ^^^ 
Section III. is limited to six years from the date of the final decision governed by the 
by the court, which might have or had, as the case may be, looked nT^MhT^ 11 
into the merits of the case. above cited. * 
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Section III., it will be observed, gives a special remedy for a special 
state of things. The decisions passed were legal at the period at which 
they were delivered. This section, then, does not give any party a 
right to a review of thosd decisions, but it enables the courts, which 
of course, if the matter had been appealed, will always be the 
appellate court, to review the judgments passed, provided they are 
satisfied that the admission of the deed would have led to a 
different decision on the merits ; and then, only to this extent the 
remedy goes, but no further. 

Doubtless the wording of Section II. might have been such as to 
have carried the power contended for by the pleader of special 
appellant ; but, as the section stands, it no way declares that these 
deeds have been valid, so that judgments passed before the passing 
of the Act, founded on their invalidity, are liable to reversal in special 
appeal It impliedly accepts the law as laid down by this Court as 
correct, and then only enacts that these documents, heretofore 
inadmissible, shall hereafter be admissible, though executed previous 
to the passing of the Act, and then it provides a special remedy for 
cases which have already been before the courts, and in which 
documents of the nature alluded to have teen rejected for 
informality. 

In cases now pending in regular appeals no difficulty will be 
experienced. The appellate courts having the power to accept these 
documents, can remand the cases to the lower courts, in order that 
they may re-investigate the cases, looking to that evidence, which 
they legally, when first the case was before them, refdsed to 
accept i 

We think, therefore, under this view of the law, that this Court in 
special appeal can only enquire, in accordance with its general prac- 
tice, whether the decisions passed by the lower courts were, at the 
time they were passed, legal decisions. We have no doubt that they 
were so ; and, in short, looking to the current of decisions, we think 
that not the slightest legal ground existed for admitting the special 
appeals, which, in fact, were only admitted under the impression that 
a law, then before Council, if passed, might have retrospective effect. 
Act XLI. of 1858, which impliedly recognises the correctness of the 
Court's various decisions, does not alone bind our judgment, but the 
current of decisions of this Court above alluded to undoubtedly 
does. We therefore reject the special appeal, with costs ; and it 
remains for the special appellant to make application to the highest 
court, having power to enquire into the merits, before which his 
suit has been, for a review of its judgment, which, in granting or 
refusing the application, will be governed by the terms of Section 
III. of the law above cited. 
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The 26th January 1859. 

B. J. Colvin, Esq., Judge, and C. B. Trevor and G. Loch, Esqs., 
Officiating Judges. 

Case No. 310 of 1858. 

Special Appeal from the decision of Baboo Kassismr Mitter, 
Principal Sudder Ame€n of Hooghly, dated 9th December 
1857, reversing a decree of Baboo Oopeenalh Moitro, Moonsiff 
of Bajapore, dated 2nd February 1857. 

Sheikh Abdoollah, (Plaintiff,) AppeUcmt, 

vermis 
Mahytee Beebee, (Defendant,) Respondent. 

Baboo Unookoolchimder Mookerjee, for Appellant 
Movlvee Aftaboodeen Mahomed, for Bespondent. 

This case was admitted to special appeal on the 8th May 1858, Held, that a 
under the following certificate recorded by Messrs. H. T. Raikes p 6 * 80 ?. when 

j t tt t> xj. bringing his 

ana J. rL ratton. suit, mu8 t act 

"The petitioner sued for wasilat between 1247 and 1256 B. S., up ^ thek T of 
and gained a decree in the first court The lower appellate court m forceTandno 
reversed that decree, on the ground that plaintiff, petitioner, had subsequent re- 
first sued for possession of the lands with which these profits were ^^ousprac^e 
connected, and bad instituted that suit when the Court's circular can give a plain. 
of the 11th January 1839 was in force ; consequently, although the ^eTdaint 
present action would be one maintainable under the more recent which, underthe 
circular of the 15th June 1849, yet the plaintiff must be held, under ^^ f ^£ 
the tenor of the old circular, to have relinquished his claim to was originally 
profits, and cannot now sue for them. institntoj as it 

" The special appeal is that, as the circular of the 15th June 1849 edTnlhe plaint, 
has removed all bar to separate actions for wasilat, the present J"** ** °° n8i - 
suit should be tried on its merits, without reference to the been relinquish? 
promulgation of a different principle at the time when the other **- , 
Zc&onZ** commenced. ***.*%£ 

" We admit the special appeal, to try whether plaintiff's failure court confirmed, 
to sue for wasilat, when claiming possession of the land, can be held a^^ 6 ^^ 
to debar him from maintaining an action on that account, ed, with costs. 
subsequent to the cancelment of the circular order of the 1 lth 
January 1839." 

Judgment. 

It appears that plaintiff first, in 1842, sued Mulliah Beebee and 
others, and Shibram Dass, together, the former for possession of 
certain lands, the latter for rent due as an occupying ryot The 
court, considering that there had been a misjoinder of claims and 
paities, nonsuited the plaintiff, and directed him to bring separate 
suits against the parties, defendants in that case. 
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Plaintiff then, in 1848, sued Mulliah Beebee for possession alone, 
and obtained a decree in January 1848. He then, in July 1850, 
brought a separate suit against her for wasilat from 1842 to 1848. 
This claim the lower appellate court has disallowed, inasmuch as 
the suit for possession was brought in 1848, when the circular of 
the 11th January 1839 was in force ; and as plaintiff did not include 
mesne profits in his claim, he must be considered to have 
relinquished them altogether. 

A special appeal has been admitted to try whether, in conse- 
quence of the repeal of the circular of the 11th January 1839, by a 
subsequent circular, dated the 15th June 1849, the present suit, 
brought subsequent to the date of the first circular, is maintainable 
or not 

We think that plaintiff, when bringing his suit in 1848, was bound 
to act up to the law of procedure then in force, which was contained 
in the by-law or circular order of the Court, dated the 11th January 
1839 ; that, consequently, not then having sued for mesne profits, 
he must, under that circular, be presumed to have relinquished his 
claim to them ; and having once relinquished his claim, no subsequent 
circular, reversing the previous rule of practice in force, can revive 
that claim. Moreover, the circular of 1849 limits its operations 
prospectively. Under this view the decision of the principal sudder 
ameen seems to us to be quite correct, and we dismiss the special 
appeal, with costs. 

I * I ■ ■ J I II u 

Tate 27th January 1859. 

H. T. Raikes, Esq., Judge, and H. V. Bayley, Esq., Officiating 

Judge. 

Petition No. 951 of 1858. 

A pplication for Special Appeal from the decision of Baboo Oopen- 
durchunder NycmiUun, Prmdpal Sudder Ameen of Je$80re> 
dated 26th March 1858, reversing a decree of Moonshee Gkolcwti 
Abed, Moonsiff of JheTiidah, dated 2Srd July 1857, in the 
case of 

Puwesmonee Dassee, PlaAntiff, 

versus 

Fuqueer Mahomed Biswas and others, Defewdewds. 

Baboo Hurkattee Qhose, for Petitioner. 

Movlvee Aftaboodeen Mahomed, for the Opposite Party. 

ed^eT^oe * T * 8 hereby certified^ that the said application is granted on 
relied upon to the following grounds. 

^ISSd Vbe^ ^ e P e t*ti° ner was plaintiff. She sued for possession as for a 
fng in °a case ptfrcbaeed jote jumma. The defendants pleaded that the land waft 
tetweentbepar- no t a.jote jumma, but a khanabaree, exempt from rent, and held *» 
ties m sui un< j er a jxrttah addaoed by him to support this plea. 
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The lower court has held that, although the oral testimony on 
defendants' part supported their plea of the tenure being a khanabaree 
one, still the pottah on which they purported to hold was not proved ; 
and that in a suit between a farmer and the defendants for rent, the 
farmer withdrew his claim on its being shown that the land was 
khanabaree. He, therefore, dismissed the plaintiffs claim. 

The plaintiff appeals specially, urging, 1st, that as the pottah on 
which defendant rested his right to hold as khanabaree was not 
proved, the principal sudder ameen's judgment was defective ; and, 
2nd, that it was so also, as neither she, the plaintiff, nor the zemin- 
dar, was a party to the suit of the farmer, and the decree in it was 
never filed. 

The opposite party relies on the principal sudder ameen's having 
gone on the general merits of the case, and that thus there is no 
ground for special appeal 

On a perusal of the decision of the principal sudder ameen, we 
consider his judgment substantially defective on the grounds urged 
by special appellant, and, consequently, that the case is open to 
special appeal, and we remand it that it may be re-tried with 
reference to these remarks, i. e. on the basis of the deed adduced 
by defendant* and with reference to the objection of the special 
appellant to the suit between the farmer and defendant not being 
binding on her. 



The 27*h January 1859. 

p. J. Colvin, Esq., Judge, and C. B. Trevor and G. Loch, Esqs., 
Officiating Judges. 

Case No. 468 of 1858. 
Special Appeal from the decision of Mr. J. J. Ward, Judge of 
Cuttaek, dated VJth December 1857, reversing a decree of 
Baboo Tarrakantk Bidyasagur, Prwievpal Sudder Ameen of 
that district, dated 2lst August 1857. 

Mohunt Deb Raj Dass, (Plaintiff,) Appellant, 

versus 

Mohunt Salgram Dass, (Defendant,) Respondent. 

Baboos Urmodapersad Banerjee and Obhoychurn Bose, for Appel- 
lant, Ex-pa/rte. 
This case was admitted to special appeal on the 28th July 1858, Held, that a 

under the following certificate recorded by Messrs. C. B. Trevor and J-J^ °J t ^ e £ 

TT V. Bayley. rents, and for 

" Plaintiff sued defendant for rent. Defendant urged that the rents ^^^ 
for which plaintiff sued were set apart as the bhog (assignment) not subject 
of the idol, Nursingh Thakoor, under a deed of gift from plaintiff's ^^Ll° * 
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ancestor, dated the 2nd March 1833. The moonsiff in that case held 
that, as the question of proprietary right wad involved in the suit 
brought by plaintiff as for rent, he could not try it as one of rent 
only, and he nonsuited plaintiff. Plaintiff then sued for a declara- 
tion of the title to the rents and for rent 

" The principal sudder ameen decreed both these claims of plain- 
tiff on the merits. 

" On appeal, the judge held that the claim was two-fold, for 
possession as well as for rent, and nonsuited plaintiff on that ground. 

" Plaintiff appeals specially, urging that the suit was properly 
brought for a declaration of title to rent and for rent, and, farther, 
that where the principal sudder ameen had overruled the technical 
point of multifariousness, and had decided the case on the merits, 
Act IX. of 1854 should have been applied by the judge ; and he 
should not have nonsuited the case. 

" We are of opinion that, although the plaintiffs cause might 
perhaps have been more regularly brought, if a first suit had been 
instituted for a declaration of title to rent, and a second for the 
rent under the title so declared, still the judge might, under Act IX. 
of 1854, legitimately have proceeded to tiy the case on the merits. 

" We admit the special appeal to try whether the case should not 
be remanded to the judge, to be tried upon the merits with refer- 
ence to the above remarks." 

Judgment. 

It appears that this suit was brought by Deb Raj Dass verms 
Salgram Dass, both for declaration of right and for rent in conse- 
quence of the asserted right Here there was only one party upon 
whom the claim was made, and, therefore, he could not be pre- 
judiced in his defence by having the so-called two-fold claim 
preferred against him, for it rested on the same basis of adverse title 
to plaintiff ; but even if it were otherwise, there was no reason for 
an order of nonsuit in toto, as a judgment might have been passed 
with respect to either one or other portion of the claim. We, there- 
fore, remand the case for the judge to dispose of the appeal on the 
merits. 
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, The 27th JANUAEt 1859. 

B. J. Colvin, Esq., Judge, and C. B. Tbevor and G. Loch, Esqs., 
Officiating Judges. 

Case No. 470 of 1858. 

Special Appeal from the decision of Syed Ahrrmd Buksh 
Khan, Prvacvpal Sudder Ameen of Mymensirw, dated 15ih 
Jcmuary 1858, reversing a decree of Baboo Bhyrvbchijmder 
MUter, moonsiff of Madargwnge, doled 30th May 1857. 

Goursoonder Roy, (one of the Defendants,) Appellaml, 

versus 
Eallachund Dutt and others, (Plaintiffs,) Respondents. 

Baboo UTwokoolchunder Mookerjee, for Appellant, Ex-parte. 

This case was admitted to special appeal on the 29th July 1858, Owe remand- 
under the following certificate recorded by Messrs. C. B. Trevor ^; ino ^^ 

a&d H. V. Bayley. rodder ameen 

" It appears that, in this case, the moonsiff dismissed plaintiffs' JJg thTawe" 
suit without thinking it necessary to go at all into defendants' case, looking to the 

" On appeal, the principal sudder ameen decreed plaintiffs' case, JJyJJJJ* of ^® 
recording at the same time that the testimony of defendants' ducedbythe P d£ 
witnesses was not reliable without documentary evidence, duled** ^^**™^ 

Ll„~>„ as that filed by 

Oinna. the plaintiff, 

" The defendant appeals specially, urging, 1st, that, as the moonsiff wWch H J* h "f 
had not gone into his case, there should be an order for remand, with ^ B whatever 
a 'view to his being heard in both courts ; 2nd, that the principal order may eyen- 
sudder ameen was wrong in stating that he had filed no documen- S^rJJ^^ 4 
tary evidence, as he had filed three kuboolyuts, a roobakaree of 
the collector, and a bill of sale. 

" On the first point we consider the objection untenable, as the 
moonsiff could not have done otherwise than he has. 

" On the second point we admit the special appeal, to try whether 
the case should not be remanded to the principal sudder ameen, 
with instructions for him to consider and record his opinion upon the 
documents specified in the second plea, which documents the exhibit, 
read to the Court by the pleaders, records to have been filed." 

Judgment. 

On turning to the record, we find that the defendant filed five 
documents, with a view of proving his pleas, but they were not 
looked at by the principal sudder ameen : we consider, under these 
circumstances, his decision defective. We, therefore, remit the case 
to him, in order that he may re-investigate the case, looking to the 
entirety of the evidence produced by the defendant, as well as that 
filed by the plaintiffs, and pass whatever order may eventually seem 
just and proper. 
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The 27th January 1859. 

B. J. Colvjn, Esq., Judge, and (X B. Trevor and G. Loch, Esqs., 
Officiating Judges. 

Case No. 421 of 185a 

Special Appeal from the decision of Motdwee Ameeroodeen 
Mahomed, Additional Principal fmdder Ameen of Chitta- 
gong, dated \&£h November 1867, affirming a decree of Mordvee 
Abdocl Futteh Oazee, Sudder Moonsiff^of that district, doled 
\9th Jumel856. 

Khoondkar Abdoollah, (Plaintiff,) Appellant, 

versus 

Burhan Kulal, and the Collector, (Defendants,) Respondent*. 

Movlvee Aftaboodeen Mahomed, for Appellant 
Baboo Itamapersad Boy, for the Collector, Respondent. 

Plaintiff sued This case was admitted to special appeal on the 6th July 1858, 
for poMemon of under the following certificate recorded by Messrs. C. B. Trevor and 
tt^SaV.Bayley. 

^?kaneS^ " Plaintiff in his plaint sued for settlement of 2 tanees 8 gundas 
which t&ejyn- 3 krants of land, alleging that the settlement of them had been 
^edasa^o? wrongly made as part of talook Ram Dass, while, in reality, they 
Hon of his ta- belonged to talook Hureerampore. In his replication, plaintiff gave 
^w,^Tb^ U P k 8 c ^ a " n to 2 ^> an( ^ asked to be put in possession of the 
made to form a remaining 8g.-3k., from which he alleged the defendant Burhan 
&£r n °4o^h Kulal had 0U8te< * tim - P ie moonsiff held that plaintiff had not 
settled with mm proved his alleged possession, that the collector had made the settle- 

of SrttfJ 111 ^ ment ^^ talook ^ lam Dass > **& that > after &*** ^^ settlement 
rain GhosaT'ag could not be interfered with. The moonsiff, accordingly, dismissed 
a portion of Hu- plaintiff's claim. Plaintiff appealed to the principal sudder ameen, 
"^iToSdant who held that, as plaintiff had, in his plaint, suea for settlement of 
pleaded, that the 2fc.-8gr.-3A;., and, in his replication, for possession of 8<jr.-3&., his 
was a portionof claim could not be admitted on account of this variance, 
talook Ram •« The plaintiff urges in this special appeal, that the principal sud- 
was^ettledwith ^ er ameen should not have dismissed his appeal on the above 
him as such ground, for that he (plaintiff) merely gave up 2&. of his claim 
when\he U «tete "7 ^ 8 replication, and that it was the duty of the principal sud- 
of Joynarain der ameen to adjudicate the right to the remaining 8g.~3k. on 
der^Conrtof ^ e P 1 " 00 ^ which the record might contain. 

Wards. " It appears from the moonsifFs decision, that both parties admit 

8noMer Pr ameen ^ e ^ an< ^ ' m ^P 11 ^ to appertain to turuf Joynarain Ghosal ; and 
dhnn^ed the when that turuf was under charge of the revenue authorities in 
CMe, h in Uecto h ^ e ^ ourt °^ Wards, they made a settlement of the land now in 
having ^settled* suit with Ram Dass's talook ; but that when the turuf was restored 
the land as a to the proprietors, they made the settlement with the plaintiff 



Digitized by 



Google 



( 79 ) 

" We admit the special appeal, to try whether the principal sudder portion of tnruf 
ameen was right in dismissing the appeal, upon the ground of the JaTca^t n™ 
variance in the plaint and replication, or whether he should not be questioned, 
have investigated the correctness of the decision of the moonsiff w ^1nrambent 
upon the merits of the case, and upon the proofs on the record/' on the principal 

sadder ameen to 
JUDGMENT. enquire whether 

\ plaintiff is of 

On reverting to the record, we find that plaintiff sues for pos- the^and*as^ied 
session of 8gr.-3&., and for the correction of the chitta regarding 2k., for by him, as 
by which they, instead of being entered as a portion of his talook {£* me ^u e ^J r f 
Hureerampore, have been made to form a portion of Ram t)ass, acting as agent 
though settled with him by the zemindar of turuf Joynarain^ | ^ Cou ^ u ^ 
Ohosal as a portion of Hureerampore. not alone be de- 

The defendant pleads that the land in dispute is a portion of his ^ veof . ^Z**} 
talook Earn Dass, and that it was settled with him as such by the the^arties to 
collector when the estate of Joynarain Ghosal was under the Court th ® 8uit - . . 

f -nv j u Case remitted 

Of Warda x to the principal 

The principal sudder ameen dismissed plaintiffs case, inasmuch i H d ^ er ,. ******* 
as, the collector having settled the land as a portion of turuf Ram 3»tk*re-invea- 
Dass, the fact cannot now be questioned. $*** the case ir- 

We think that the decision of the principal sudder ameen of IS^^^^ 
Chittagong, in its present form, cannot stand, but that it is incum- tor, and looking 
bent on him to enquire whether plaintiff is of right entitled toJ^^J^J* 
the land as sued for by him, as the mere act of the collector, both documen' 
acting as agent of the Court of Wards, cannot alone be decisive ^uSj^Sj! 
of the relative rights of the parties in this suit We, therefore, remit ties, 
the case to the principal sudder ameen, with directions that he 
re-investigate the case, irrespective of the act of the collector, and 
looking to the evidence of right, both documentary and oral, that 
both parties may place before him. , 
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The 27th January 1859. 

B. J. Colvin, Esq., Judge, and C. B. Trevor and G. Loch, Esqs., 

Officiating Judges. 

Case No. 471 of 1858. 

Special Appeal from the decision of Mr. E. DaCosta, Principal 
Sudder Ameen of Tvrhoot, dated 7th January 1858, affirm- 
vng a decree of Movlvee Syud Anwur Ali, Moonsiff of JuUa, 
dated Zrd January 1857. 

Kashee Thakoor, (Defendant,) AppeUamt, 

versus 

Baboo Lall Jha, (Plaintiff,) and Ehedun Lall and others, (Defendants,) 

Respondents. 

Baboo Gopal Lall Milter, for Appellant. 

Baboo Unnodcupersad Banerjee, for Respondents. 
Special appeal This case was admitted to special appeal on the 29th July 1858, 
^Se^tTthe under the following certificate recorded by Messrs. C. B. Trevor 
record, it was and H. V. Bayley. 

serial tb %^! "T^ plaintiff sued defendant for money alleged to have been 
lant had, in the deposited with him, and for which an amanutnamah had been given 

Wht*Z£ ^ *£**** to plamtiffi 

do evidence to " The defendant denied receipt of any such money, and the execu- 

sostain theaiie- ^j on f ^y guc j 1 amanutnamah. 

gation on which __. J , ~, , . , . . /VH 

the special ap* 'The moonsiff decreed plaintiffs suit 

Ldmi^i ***" " ^ e defendant appealed, denying, in his grounds of appeal, that 
any part of the plaintiffs allegations was true. 

" The principal sudder ameen held, that the pleas urged in appeal 
were contained in the following issues : 1. Is the amanutnamah 
on adequate stamp ? 2. Has the amanutnamah in question been 
proved ? 

" The principal sudder ameen held that the first plea must be 
overruled under Act IX. of 1854, and that the amanutnamah was 
proved. He entered into no other matter, and upheld the moon- 
siffs decision. 

" The defendant urges, in special appeal, that the principal 
sudder ameen should have investigated the matter of the receipt 
of the money, which defendant had distinctly denied, and should 
have required proof from defendant on that point. 

" We admit the special appeal, to try whether the Judgment of the 
principal sudder ameen is not defective in this respect, and 
whether the case should not be remanded accordingly." 

Judgment. 

We think it unnecessary to remand this case ; for, though the prin- 
cipal sudder ameen has pronounced no opinion on the plea advanced 
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by the defendant, that he did not receive any money in deposit, yet, 
on reference to the record, we find that the defendant has brought 
forward no sufficient proof in support of his plea. The appeal is 
dismissed, with costs. 



Thb 27th January 1859. 

B. J. Colvin, Esq., Judge, and C. B. Trevor and G. Loch, Esqs., 

Officiating Judgea 

Special Appeals from the decision of Mr. JE. Lautour, Officiating 
Judge of2k-Perguwnahs, dated 27th February 1857, reversing 
a decree of Sheikh Mohummud Saem Khan, Principal Sudder 
Ameen of that district, dated 27th May 1853. 

Case No. 866 of 1857. 

Hurrishchunder Roy Chowdree, (Plaintiff,) Appellant, 

versus 

Poornee Beebee and others, (Defendants,) Respondents. 

Baboos Ramapersad Roy and Kishenkishore Ghose, for Appel- 
lant. 

Baboos Unookoolchwnder Mookerjee and Shumbhoonath Pwndit, 
for Respondents. 

Case No. 867 of 1857. 

Idem in the case of 

Hurromohun Banerjee, (Plaintiff,) Appellant, 

versus 

Muss! Poornee Beebee and others, (Defendants,) Respondents. 

This case (No. 866) was admitted to special appeal on the 13th Plaintiff sued 
November 1857, under the following certificate recorded by Messrs. Jj^JSJ^^JSJ 
A. Sconce and J. S. Torrens. co-sharers,' re- 

"The decision of the judge will be found at page 56 of the printed ™£ e JgjJ^ 
Decisions of the month. The suit was by a co-sharer in a mehal, The judge held 
to recover the sums paid on account of revenue of the defendants, tnafc defendants 
co-sharers. The payment of the revenue for the shares of the defend- JS^o^pomSb- 
ants is admitted, but it is pleaded that plaintiff keeps the defendants son, but kept 
out of possession, and, therefore, they cannot be held liable. siontyptantiff. 

" Plaintiff denies that he has kept defendants out of possession, and Special appeals 
the special appeal is preferred against the judge's decision, which has Jri£^ ngly dU * 
found^ that defendants cannot be held liable by reason of the dis- 
possession, on two grounds : 

1. That there is no legal proof of plaintiff's having kept defend- 
ants from possession. 

2. That when payment of the defendants' share of revenue 
is admitted, an allegation of dispossession, which they might have 
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remedied by law, cannot set aside plaintiff's right to recover the 
money paid. 

" We admit the special appeal to try the above points. 

"This certificate applies also to case No. 867 of 1857." 

Judgment. 

On reference to the decision of the judge, we do not find that 
the first plea, that there is no legal proof of plaintiffs having kept 
defendants out of possession, can be sustained ; for the judge has 
recorded unmistakably the grounds upon which he formed his 
judgment to such effect ; and, as he found not only that defendants 
were out of possession, but that they had been kept out of possession 
by the opposition of plaintiff, we consider that the second plea is 
equally invalid, for plaintiff does not come into court with clean nands, 
but as a wrong-doer, and is not entitled, therefore, to recover from 
defendants what he, under the aforesaid circumstances, may have 
paid as revenue on defendants' account. It is argued for special 
appellant, plaintiff, that defendants may sue for possession and 
wasilat, but should now pay him the revenue which plaintiff paid for 
him. This, under the circumstances, we do not consider defendants 
liable for in this suit, although, should defendants sue for possession 
and wasilat, what plaintiff now claims may be regarded as a set-off 
in account We reject both appeals, with costs. 



The 31st Januaby 1859. 

H. T. Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 327 of 1857. 
Regular Appeal from the decision of Moulvee Abdool Azeez 
Khan, Principal Sudder Ameen of Purneah, dated 21s* 
February 1857. 

Syud Ahmed Reza and others, (Defendants,) Appellants, 

versus 
Rajah Enayet Hossein, (Plaintiff) Respondent, 

Baboos Ramapersad Roy and Shumbhoonalh Pundit, for Appel- 
lants. 
Baboo Kishenkishore Qhose and Moonshee Ameer Ali, for 
Respondent. 
Plaintiff A ai- Messrs. H. T. Raikes ami H. V. Bayley.— Plaintiff sued in this 
P «d the arreaw case, on the 25th January 1856, for the recovery of rs. 23,311-14-10, 
of revenue due an( j for the reversal of certain miscellaneous orders of the zillah 

on a joint estate, , 

and thus saved COUIXS. 

it from sale. He Plaintiff stated his case thus. The zemindaree of Soorajpore was, 
STwSJiy'rftill 1253 M., managed by surburakars appointed by the collector. 
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Towards the close of that year, it was equally divided between plain- & e money, and 
tiff, the son of Rajah Deedar Hossein,on the one part, and Ahmed Reza ISntly* and^se- 
and Mahomed Reza, sons of Hossein Reza, and Enayet Reza alias "Jf 1 '^^ 
Meerun, on the other. This Enayet Reza married Ameeroonissa co-sharers^ThU 
alias Binka, the daughter of Akbar Hossein, this last-named being decree provided 
the brother of Deedar Hossein and of Hossein Reza. By a decree of $^ ^ £Tto 
this Court of the 12th June 1847, page 224, Meheroonissa, daughter be liable, as she 
of Zeenutoonissa alias Hinga, the daughter of Akbar Hossein, was ^Scm^butSat 
declared entitled to a 2a.-ig. share of the moiety of the Sooraj- her maiikana in 
pore estate. She is stated never' to have been recorded in the collec- Jj£ to*be1t2en 
torate as holding this share, and not to have got possession of it, by tbe decree- 
but that it was held by defendants, Ahmed and Mahomed Reza, {[ older - ^ was. 
who collected the rents, but failed to pay the revenue. The estate, to have'no ma- 
accordingly, fell into arrears, and, being a joint one, the whole was lik *J* j n <**• 
advertised for sale, when plaintiff paid the arrears from his own 1^' thu^B and 
means, and saved it from sale. He then sued for the recovery of C $ot a decree 
his money, and got a decree on the 23rd May 1848, jointly and. ^At pk £5r 
severally, against Ahmed and Mahomed Reza, Enayet Reza alias request, their 
Meerun, and Meheroonissa, for rs. 35,003-10-3. This decree provided J ^ e ^^ 
that Meheroonissa was not to be liable in her person, as she had not justed by a cre- 
held any possession of the property, but her debt under the decree ^oVtheb^ 
was to be realised from her maiikana for the year 1254 M. On cree against A. 
execution of this decree no maiikana was found belonging to B ot al ^ c ^ 
Meheroonissa in deposit in the collectorate. Intermediately, Ahmed tance from A 
Reza and Mahomed Reza petitioned that their judgment debt to £°* ^arW^fn 
plaintiff might be paid from the sum decreed in their favor against making this ad- 
plaintiff for costs, in a case decided in Her Majesty's Privy Council J^J*?®?** the 
The judge, in his proceedings of the 19th August 1848, in the portioned ?cer- 

tain sum as due 
to A on his decree on account of E's share. A, alleging that B and C had possession of E's 
share, sued them for the sum so apportioned. 

B and C pleaded that the whole case ha-1 been disposed of by the judge's order, adjusting 
A's decree against them by crediting A with the sum of their decree against him, and that A's 
remedy was by appeal from that order, or by revival of execution, and that this suit would 
not lie; and, further, they had never held E's share. 

The principal sudder ameen held that B and C did hold E's share ; that they were responsible 
to A for the amount apportioned by the judge as for E's share ; and that the accounts showed 
that A (plaintiff) had collected less than his co-sharers. 

B and C appealed, urging that A (plaintift) should have revived execution, or appealed from 
the judge's order of separate apportionment on account of E's share ; that plaintiff's alleged 
advance was a personal debt separately due by those for whose respective interests it was made ; 
that the apportionment referred only to the maiikana of one year, and not to the share in 
the estate now sued for ; and that appellants never held E's share or more than their own. 

Held by a majority that the original decree being a joint and several one, the acquittance 
* pleaded by B aud C could only affect their original shares, and not be a general release, and 

that acquittance was only the result of the particular mode of adjustment sought by B and 
C themselves. 

Held, also, that the plaintiff was not wrong in suing as he has, instead of proceeding by 
revival of execution or appeal from the order of apportionment, because it was the court itself 
which indicated, by such order, the manner of proceeding, and wrongly made that apportion- 
ment, when the decree was clearly one against B, C, 1), and E, jointly and severally, with a 
reservation only as to E's person, and thus plaintiff could sue for what remained unsatisfied 
of his decree. 

Appeal dismissed. 
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miscellaneous department* apportioned rs. 14,626-14-10, as on 
account of Meheroonissa's 2a.-4gr. share, and as one unconnected with 
the Privy Council decree ; he then set off the amount due to Ahmed 
and Mahomed Reza for costs in that decree, and declared that 
after that rs. 2384-1-1 were due by plaintiff to Ahmed and 
Mahomed Reza. This was duly paid. Plaintiff then petitioned to 
have the sum of rs. 14,626-11 (apportioned, as above, on account of 
Meheroonissa's share) paid to him, and, such share being in the hands 
of Ahmed and Mahomed Reza, he took out attachment against it 
Execution in this mode was refused by the judge. Plaintiff then sued 
Ahmed and Mahomed Reza regularly for a principal sum of 
rs. 14,626-14-10, with interest rs. 8685, or a total of rs. 23,321-14-10, 
praying that it might be realised by the sale of the shares of the 
zemindaree held by them, including, as amongst these, Meheroo- 
nissa's share. 

Meheroonissa was not originally made a defendant, but was so by 
a supplemental plaint 

Defendant, Ahmed Reza, pleaded to this suit, that he had, on the 
4th June 1853, received a full acquittance on account of the plaintiff's 
claim under the joint decree, and that the execution case of that 
decree had been struck off accordingly ; that, if plaintiff had been dis- 
satisfied with the judge's order of the 19th August 1848, he should 
have appealed against it, which he did not ; that there was, subse- 
quent to that, litigation with the plaintiff, as to the interest, during 
which plaintiff never mooted his present claim ; and that the whole 
litigation was definitely closed by the order of this Court, of the 
28th August 1852, and the execution case then finally struck 
off ; and that thus no such new suit as this can now lie against the 
defendant, as for the sum apportioned to Meheroonissa's share. It 
is added in the answer, that Meerun, on the 1st August 1846, 
obtained from this Court an .order to be put in possession of 2a.-4^., 
and that Meerun, in plaintiff's name, collected all the rents of 1254 
M., and had thus received far more than his share of the profits, 
but had, notwithstanding, under pretext of having paid arrears to 
save the property from sale, brought this action. 

The answer of Enayet Reza alias Meerun is to the same effect 
He also pleads that he got a decree for 2a.-4<j. of the property, but 
never got possession, nor had any concern with it 

Defendant, Afzulnissa, who is sued as purchaser of Meheroonissa's 
share, denies that purchase, and alleges that she purchased llg, of 
Meerun's share, and that plaintiff had never paid any revenue on 
her account. 

The principal sudder ameen held that defendants, Ahmed Reza and 
Mahomed Reza, were responsible to plaintiff on account of Meheroo- 
nissa's share for 1 254, as holding that share themselves. He held also 
that the acquittance pleaded against plaintiff did not cover that share, 
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but only the original shares of defendants, Ahmed and Mahomed 
Beza. The principal sudder ameen considered that the question 
of, whether plaintiff had made collections on account of Meher- 
oonissa and Meerun, in respect to the moiety of Soorajpore, could 
not be tried in this suit, but that the accounts filed showed that 
plaintiff had collected less than defendants. He decreed that 
re. 11,021-7-8, on account of Meheroonissa, under plaintiff's original 
decree, should be awarded to plaintiff, and realised from Ahmed, 
Mahomed, and Enayet Beza, by the sale of their zemindaree rights, 
and he released Afzulnissa altogether from plaintiff's claim. 

Defendants Ahmed and Mahomed Reza v have now appealed to 
this Court from that decision, and the following pleas have been 
urged upon us on their behalf : 

1. That the judge's ord$r of the 19th August 1848 gave full 
relief for the whole as against appellants personally, and also as for 
the property, jointly and severally, howsoever held ; and that, if 
plaintiff considered any sum still due, his course was by revival of 
execution, and not by this suit, which could not he. 

2. That the alleged advance by plaintiff to save the property 
from sale for arrears of revenue on behalf and on account of the 
other sharers in it, was a personal debt of such sharers ; and that 
the joint property could not be liable for it, or the advance be consi- 
dered to give any hen on it. 

3. That the plaintiff could have no claim against appellants for 
the 2a.-4gr.' share of Meheroonissa, because the judge's order of the 
19th August 1848 at most only referred to tne malikana of one 
year, 1254 M. ; and because, further, appellants' possession was one 
in their own right, and not by a succession to or transfer by 
Meheroonissa ; and that the fact, that appellants all along had sole 
proprietary title, was shown by Meheroonissa's deed of relinquish- 
ment, which was not found to have been otherwise than in good 
faith 

4. That the appellants could not be held liable for plaintiff's 
claim, till it was proved that they had appropriated the whole of the 
profits of 1254 M., beyond what was, in fact, their own rightful 
share ; but that the principal sudder ameen had not considered 
appellants' proofs on this point, but had relied on disputed and 
unproven accounts, such as those of the amil, Kasim Ali. 

On the other hand, the respondent's pleader urged that, although 
the share of Meheroonissa was specifically sued for in the plaint, 
still it was so only as a component part of the estate in the hands of 
the appellants, against which the plaintiff Vdecree was given ; further, 
that such specification in the plaint was only in consequence of the 
judge's order of the 19th August 1848, which apportioned the 
sums on account of shares in a particular way ; that that order indi- 
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cated the separate items which formed the general property against 
which plaintiffs decree was to go ; and that it was not for plaintiff 
to do more than follow the course thus prescribed by the court It 
was added that there was no necessity for appealing from that order, 
as it did not in any way ignore plaintiffs right under his decree 
against the estate of defendants, jointly and severally ; that Meher- 
oonissa s share was found to be held by these appellants ; that the 
acquittance they pleaded referred to their own original shares only, 
and not to that acquired by them from Meheroonissa, which was 
equally liable for plaintiffs decree, and against which, as part of the 
general property, plaintiff's decree was in full force. The validity of 
Kasim Ali's accounts was urged by respondent, who alleged that 
Kasim acted for all parties ; and those accounts were relied on as 
showing defendants had collected Meheroonissa s share and their 
own, and more than they- were entitled to as their share for either 
themselves or her. 

Judgment. 

We will premise by stating our opinion that the question, whether 
the parties before us collected more or less than their respective 
shares, as shown by the accounts filed, is beyond what we have now 
to decide, which is, whether plaintiff has wrongly broken up his 
own decree, and wrongly sued these defendants specifically and 
separately for Meheroonissa's share ; whether the acquittance 
pleaded by defendants releases them from all further liability ; and, 
whether they, as holding Meheroonissa's share of the joint property 
against which the decree of plaintiff went, are responsible to plain- 
tiff in this suit. 

The decree which affords plaintiff the basis of his present claim, 
was one, clearly, jointly, and severally against Ahmed and Mahomed 
Reza, Meerun alias Enayet Reza, and Meheroonissa ; the only pro- 
viso being that, as the last-named had not been in possession, she 
should not be liable in person ; but, at the same time, the decree was 
distinct that her portion of the zemindaree receipts for 1254 M., on 
account of her 2a.-4tg. share, might be available to satisfy plaintiffs 
claim. The scope of the decree being, in our opinion, this — does the 
acquittance, pleaded by appellants, release them from plaintiffs claim 
in this suit ? We do not think it does, for it is not, as alleged, a full 
release from all plaintiffs claim under his decree for money advanced 
for the general property, but only for those on account of defendants' 
original shares, irrespective of Meheroonissa's, or any other which, 
being liable under the general decree, should come into appellants' 
hands, or pass into those of others. The acquittance was a result 
of the method of adjustment sought by and made for the convenience 
of defendants themselves, by the set-off of the amount of their Privy 
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Council decree against plaintiff to their credit, for plaintiff's decree 
against them and others, jointly and severally. The character of the 
decree being that of a joint and several one, it clearly was contem- 
plated by it that, if Meheroonissa's share of the receipts for 1254 
were not forthcoming, the judgment debtor should be liable. 
In respect to the alleged defect of the plaint, as going solely 
and separately against Meheroonissa's share, and that as a dis- 
tinct property, we have to remark that a perusal of the plaint 
as a whole does not lead us to conclude that its object was 
other than to show that, as Meheroonissa's share was in the hands 
of the appellants, jointly and severally liable, he sued them for it, as 
the parties responsible for the particular item of the original decree. 

It has been much pressed on us, that revival of execution, 
and not this suit, afforded the only authorised manner for plaintiff 
to bring forward his claim. But it was not the plaintiff, who, 
after the decree against the sharers named jointly and severally, 
apportioned particular sums for particular shares, but the court 
itself, and that in a proceeding in execution of the decree. It is 
also much pressed on us that plaintiff should have appealed from 
this order, and, not having done so, cannot now be heard in this suit. 
In the first place, we consider that the plaintiff may fairly have 
thought that he was bound to proceed in the manner indicated by 
the court, in the order of the 19th August 1848 ; but, irrespective 
of this, that order was wrong in drawing a distinction between 
the liabilities of appellants and Meheroonissa, since the original 
decree, being joint and several, did not and could not authorise any 
such distinction, for, under such a decree, whether appellants held 
in their own, or in Meheroonissa's right, they were equally liable, 
and plaintiff was entitled to sue defendants on that liability, for 
whatever remained due under the decree to him. 

For these reasons, we see no ground to interfere with the order of 
the court below, and dismiss the appeal, with costs. 

Further Note by Mr. Raikes. — I quite concur with Mr. Bayley, 
in whose judgment the facts of this case have been detailed, as to 
the propriety of not interfering with the lower court's order in 
this case. 

It seems to me impossible to come to any other conclusion than 
that the plaintiff is entitled to recover the balance of his decree 
from the defendants, Ahmed and Mahomed Reza, whether they 
appropriated to themselves the share of malikana receivable by 
Meheroonissa for 1254 or not It is equally clear that the same 
defendants have, on every occasion, attempted to thwart and impede 
the plaintiff, in his several attempts to realise his money, either 
from themselves or from Meheroonissa's share of the proceeds, 
supposed by him to have reached their hands. The whole of this 
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litigation has, in fact, been promoted by them, and the erroneous 
orders of the lower court, arising from its own misconception of 
plaintiffs rights, are clearly traceable to the excuses and devices set 
up by the defendants, by which they have attempted to restrict 
plaintiffs right to realise his money from Meheroonissa alone ; while, 
at the same time, using every endeavor to appropriate to them- 
selves whatever interests of Meheroonissa might have been made 
available to plaintiff in satisfaction of his decree. 

Under such circumstances, I think the plaintiff was folly justified 
in bringing to issue all questions which had been raised by 
the subordinate courts in execution, and putting an end to the 
litigation by a regular suit Had the defendants, when this suit 
was instituted, at once closed the controversy, by confessing 
what their own liabilities had been, instead of vexatiously dis- 
puting the just claim of the plaintiff, and seeking to mislead 
the court on the merits, they might have justly pleaded for 
relief from any costs this course of the plaintiff had entailed 
upon them ; but as their defence was calculated and intended to 
further impede the plaintiff in the pursuit of his rights, I hold them 
entitled to no consideration, and agree with Mr. Bayley in upholding 
the order of the lower court in all respects. 

Mr. A. Sconce. — This suit is brought by plaintiff, respondent, 
proprietor of a half share of pergunnah Soorajpore, to give complete 
effect to a decree made in his favor on the 23rd May 1848, for an 
arrear of Government revenue of the year 1254, contributed by him 
on behalf of the proprietors of the second half of that pergunnah. 
The parties now before us are the same parties who were before the 
Court in 1848 ; but obstacles to the complete execution of that 
decree having been accepted by the zillah court, in which the 
process of execution was sued out, plaintiff has preferred the present 
claim with a view to overcome those obstacles. 

Now the decree of 1848 was made against all the defendants 
jointly and severally ; but with respect to one of the defendants, 
Meheroonissa, it was declared that, as she was not in possession of 
the estate in 1254, execution against her should be taken only with 
respect to the amount of malikana that might represent her share ; 
meaning, apparently, that, as the estate had been managed in 
1254 by an amil named Kasim Ali, plaintiff, the decree-holder, 
should follow up the realisation made by Kasim Ali on behalf of 
Meheroonissa. 

Under such circumstances, it appears to me that, in so far as 
this suit is brought against the defendants, appellants, to reinforce their 
personal liability for the original debt, it will not he. The decree of 
1848 against them was complete, unconditional, absolute. By that 
decree plaintiffs right to recover the whole debt from these appellants 
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was definitely determined, and as against these appellants it was for 
the plaintiff to avail himself of all the processes in execution which 
the law allowed. It may be that the zillah judge, in execution, mis- 
interpreting the terms of the decree, converted a joint debt into 
a separate debt, and erroneously apportioned Meheroonissa's share 
to be payable by her alone, and not by her co-defendants ; but the 
proper course for plaintiff, I apprehend, was to appeal against that 
order ; and, certainly, as I think, a second suit cannot lie to correct 
the zillah judge's erroneous interpretation of the first judgment. 

With respect to the reservation made on account of Meher- 
oonissa's malikana, the appellants accept that obligation so far 
as it can be shown to affect them. If the share of Meheroonissa's 
right can be shown to have beenrealised by^ them, they are willing that, 
to thatextent, a decree should now pass against them ; but they contend 
that the principal sudder ameen has not sought the determination of 
that issue by the reception of legal evidence. In this plea I concur. 
The principal sudder ameen accepts accounts imputed to the amil, 
Kasim Ali ; but these accounts are not proved, nor is the result 
of Kasim Ali's management in any way explained or brought 
out by evidence. For the determination of this point, I would 
send back the record to the first court. 



The 31st January 1859. 

J£ T. Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley, 
Esq., Officiating Judge. 

Case No. 156 of 1857. 
Megvlar Appeal from the decision of Baboo Kassissur MiMer, 
Priatcipal Sadder Ameen of Hoogkly, dated 27th December 
1856. 

Joykishen Mookerjee, (Plaintiff,) Appellant, 
versus 
Musst Bhagiruthee Dassee and others, (Defendants,) Respondents. 
Baboos Ramapersad Boy and KishenMshore Ohose, for Appellant 
Moonshee Ameer Ali and Baboos Obhoychwrn Bose and Baney- 
madhub Bamerjee, for Respondents. 

Suit laid at Company's Rupees 5773-12-5. 

We need not go into the very long and elaborate details which lo^^t up- 
tbe pleaders for the appellant have most unnecessarily inflicted held. The evi- 
upon us for no apparent purpose. The plaintiff, who is also appel- ^owthaTAsoid 
lant, purchased the estate of Kamdebpore from one Oomacnurn an estate to^B, 
Mookerjee, on 3rd Choitro 1256; the said Oomachura having "J ^^J^" 
bought it from Ryekomul, the daughter of Bissumbhur Holdar, f er , ^d then 

N 
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executed a ku- who had bestowed it in gift upon the said daughter in 1240, on the 
boolyot as put- occasion of the marriage. Plaintiff avers that a village named Syah 
part ontfo ft constitutes one of the mouzahs of Kamdebpore, as shown by the 
beL^aa 0, and r ®gp sterB an< ^ collector©© papers of the estate filed in the collector's 
tion of the put- office ; that this village, and three others belonging to Kamdebpore, 
nee, by deed of were taken by name, and, with several other villages of four more 
Sughter? shtestote 8 of Bissumbhur Holdar, were made into a putnee tenure, 
»oid herrights to called Gopeenuggur, and granted to Ramkissen Holdar on 2nd 
fee^diu^hte^ Maugh 1221 B. S. ; that of the villages thus united, Prankissen 
posseBsion at Holdar separated seven with a proportionate amount of jumma, 
any time was q^ ^ ^ Ysigooa 1233, mortgaged the remaining twenty-four 
while tiSetraiis- mournhs to Pranmonee, the wife of Bissumbhur Holdar, who, in 
fer of sale was (j ue course, foreclosed the mortgage, and took possession of the 

prior to the .,1 ._ x x ^7° ' » . r - A Q „ Q ,, . 

other traneac- villages as a putnee tenure, at a jumma of sicca ra 14,866 ; that 
tionsmentioned. among the villages thus held by Pranmonee was the village of 
poLe^oon 8 could Syah, which Pranmonee then let in durputnee to one Muthoormohun 
pot therefore be Matter, and, on the durputnee being sold for arrears of rent, Bissum- 
infringed. jj^n jx^^ purchased it in the name of his daughter, Rye- 
komul, and disposed of it by sale to Nubokissore Gossain, 
who now holds it in durputnee. Plaintiff avers that these changes 
have never constituted any separation of the village from the 
Kamdebpore estate, and that when Bissumbhur Holdar bestowed 
that estate, together with Lot Derroa, upon his daughter, Ryekomul, 
it included this village, and he continued to hold possession only 
as her agent, and accounted to her for the proceeds up to the date 
of his decease in 1251 B. S. It happened, however, m 1249, that 
Bissumbhur Holdar sold his estate of tuppah Burdeb to the 
Gossain defendants ; and as some of the villages of this estate had 
been comprised in the putnee talook of Gopeenuggur, which came 
into the possession of Pranmonee by foreclosure of the mortgage 
given to her by Prankissen, the defendants became entitled to 
the putnee rent of such villages ; and having colluded with Nubo- 
kissore Gossain, the durputneedar of mouza Syah, have assumed it 
to be one of the villages of tuppah Burdeb, and have prevented the 
proprietors of Kamdebpore from making collections therein, and 
dispossessed them. Plaintiff, therefore, on the averment, that this 
village constitutes a part of his purchased estate of Kamdebpore, 
sues to recover possession. 

The Gossain defendants, in the first place, deny that the deed 
of gift executed by Bissumbhur, in favor of his daughter, Rye- 
komul, was ever acted on during the life-time of Bissumbhur, or 
that Ryekomul ever had possession of Kamdebpore, either directly 
or indirectly, as alleged by the plaintiff They admit the creation of 
the putnee, and that Pranmonee got possession of Syah, and gave 
it in durputnee, as stated by plaintiff ; but they allege that when 
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Bissumbhur Holdar sold them the estate of tuppah Burdeb in 
1 24*9, the village of Syah was one of those sold to them, and that pos- 
session was delivered to them of that village with the rest, and that 
Bisssumbhur Holdar, in the following year, executed a kuboolyut in 
their favor for such villages as were included in the putnee of 
Gopeenuggur, as appertaining to tuppah Burdeb ; and that among 
those villages named was the village of Syah, now in dispute, which, 
consequently, is thus shown by .Bissumbhur 's own act to have been 
included in their purchase ; and as Ryekomul was surety for Bissum- 
bhur as their putnee lessor, and executed a security bond to that 
effect, she must have been aware of the disputed village having 
been passed to them, and have been a consenting party to the 
transfer* 

The principal sudder ameen held, on the evidence adduced by 
the plaintiff, that there was no reliable proof of ByekomuTs possession 
in any shape during the life-time of her father, Bissumbnur ; that 
Bissumbhur had sold to the Qossains his estate of tuppah Bur- 
deb, and had shortly afterwards executed a kuboolyut as putnee 
lessor of the villages under that estate comprised in the putnee of 
Gopeenuggur, at a rent of rs. 5921 ; and that Ryekomul, his daugh- 
ter, had executed a security bond as surety tor her father ; that 
as, under these circumtances, there was no doubt that Bissumbhur 
had, while in possession of both estates, conveyed the village in 
dispute to the defendants, they are entitled to hold it without 
question. 

Exception is taken by the pleaders for appellant to the reliance 
placed by the lower court on the evidence adduced by the defendants. 
They have argued that, while no attention has been paid to the public 
documents submitted by the plaintiff showing that the village of 
Syah was recorded as a village of Kamdebpore and not of tuppah 
Burdeb, and that when the putnee of Gopeenuggur was created, 
private records show that this village was taken by name with 
others of Kamdebpore to form the tenure, the lower court has readily 
believed the two witnesses cited to prove the kuboolyut of 27th 
Bysack 1250, said to have been executed by Bissumbhur, after the 
sale to defendants of tuppah Burdeb, and the security bond on the 
part of Ryekomul, although but one of those witnesses attested the 
deed, and both are of an inferior position in life, with arguments of 
a similar tendency, which did not affect the real merits of the case. 

It is evident to us that, although Bissumbhur executed a deed of 

ein 1240, bestowing upon his daughter, Ryekomul, the estates of 
idebpore and Derroa, he continued to hold possession of them 
during his life-time, as is shown by his having mortgaged them as 
bis own to Anundram at one time; and although, it is alleged, that 
this possession was iu reality as agent, and for the benefit of his 
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daughter, who succeeded thereto, without question, on' his decease as 
donee, yet the transfer so made in her favor was without consi- 
deration, and did not take effect during the donor's life-time. As 
then, Bissumbhur, while so holding possession of -Kamdebpore, did, 
as proprietor of tuppah Burdeb, sell to the defendants and convey 
to them that estate for good consideration, we have no hesitation 
in holding that, if Bissumbhur delivered over to the Gossains the 
village of Syah as a village of tuppah Burdeb sold to them, they 
have a perfect right to retain the same as against the present plain- 
tiff, who, as deriving his rights from one who can be considered 
only as the representative of Bissumbhur, must be bound by his 
acts. The only question, then, which seems necessary for us to 
determine in this appeal, is, whether the lower court has rightly 
decided on the facts, that Bissumbhur conveyed to the Gossain 
defendants the village in dispute as one of those included in the 
purchase made from him in 1 249 B. S. 

On this point, the most important and most conclusive docu- 
ment appears to be a decision of the mofussil court passed on 
the 19th May 1845. That decision contains the abstract of the 
plaint in the suit, and shows that the action was brought by Bis- 
sumbhur himself, after the sale of tuppah Burdeb, in the name 
of his wife, Pranmonee, the object of tne suit being to establish 
his right to hold the putnee of Gopeenuggur, on the averment 
that Pranmonee, the ostensible holder, was his benamee agent only, 
and asserting that she had disputed his right to execute a kuboolyut 
dated 27th Bysack 1250, as lessor of the defendants, Gossains, 
for the villages of the said putnee in tuppah Burdeb, which villages 
are distinctly enumerated in the plaint, wnd include Syah as <me of 
them. This abstract of plaint, then, effectually supports the kuboo- 
lyut put forth by the defendant Gossains, as a document which 
Bissumbhur himself executed in their favor as a lessor of some 
villages, the proprietary right in which he had sold to them, and, in 
our opinion, establishes the fact that Syah was one of those villages, 
and must have been passed to them by Bissumbhur. Independent, 
then, of the testimony of the witnesses to the execution of this 
kuboolyut, this abstract of the plaint shows that Bissumbhur fully 
admitted his own execution of the instrument, and that he himself, 
after the sale, had voluntarily engaged as the lessor for the village 
in dispute, as one of those the proprietary right in which had been 
conveyed to them by the sale of tuppah Burdeb. We are also 
shown on the record a decree which afterwards passed by consent of 
parties in execution of the judgment of the 19th May 1845, dis- 
missing Bissumbhur' s claim against Pranmonee, and awarding her 
the costs of the suit ; and to settle these costs an amicable arrange- 
ment, as represented by this decree, was entered into between Brijee- 
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seree, the widow of Bissumbhur, who had then deceased, and 
Peareekomul, the daughter and heir of Pranmonee, by which 
the villages appertaining to tuppah Burdeb were given to Brijes- 
seree at the jumma agreed upon in Bissumbhur's kuboolyut, and 
the remaining villages comprising the putnee of Gopeenuggur 
were left to Peareekomul. In this distribution the village of 
Syah was again included with those in tuppah Burdeb, and were 
held by Brijesseree, the mother of Ryekomul, who is not likely 
to have been content with the cession of property which belonged 
to her daughter. It has been argued that Ryekomul cannot be 
prejudiced by the acts of others m a suit to which she was no 
party, and that no mention is made in the abstract of plaint, alluded 
to above, of the security bond which defendants allege Ryekomul 
executed as surety for Bissumbhur. Doubtless, if Ryekomurs rights 
were established, the compromise alluded to could not disturb 
them ; but the inference we draw from the act of her mother in 
the part she took in the compromise, that if Ryekomul had had 
any recognised right to the village in dispute, such as possession 
would have shown, her mother would not have consented to secure 
a village already in the possession of her own daughter ; and we 
would, moreover, observe that, if Ryekomul was then conscious of 
having a claim to the village, ib is remarkable that she never 
advanced it during the three subsequent years of possession of 
Kamdebpore — in fact, up to the time when she sold her rights to 
Oomachurn Mookerjee. 

We do not attach any importance as to whether the security bond 
was ever executed by Ryekomul, wheh her father gave the kuboolyut ; 
but, assuming it to have been executed by her, the only inference 
would be, that she might thereby be held to be cognizant of her 
father's act, with reference to the particular village now in dispute. 
But holding, as we do, on the rest of the evidence, that Bissumbhur is 
clearly shown to have executed the kuboolyut, and thereby to have 
acknowledged that the sale of tuppah Burdeb to the Gossains conveyed 
to them the village of Syah, and that Bissumbhur is not shown to 
have relinquished possesion of Kamdebpore at the time he sold 
tuppah Burdeb, the presumption is inevitable, that he sold Syah as 
part thereof for consideration ; and, consequently, that Ryekomul, 
whether a consenting party or not, as one in whose favor the deed of 
gift did not take effect until after the sale and delivery of 
possession to the defendants, could not question any title 
conferred upon them by her father, neither can the plaintiff who 
derives his rights from her. 

We, therefore, confirm the judgment passed below, with costs 
of this appeal on the appellant. 
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The 5th January 1859. 

A. Sconce, Esq., Judge, and C. B. Trevor and H. V. Bayley, Esqs., 

Officiating Judges. 

Case No. 813 of 1858. 

Summary Appeal from the decision of Mr. E. Lautour, Judge 
of 24*-Pergwmahs, dated 7th December 1858. 

Musst. Prosunnokalee Debea, Petitioner, 

versus 

Mr. Robert Molloy and others, Opposite Pa/rty. 

Baboo Kishenkishore Ghose and Mr. R. T. Allan, for Petitioner, 
Ex-parte. 

An application has this day been made to this Court by Prosunno- -J^^L^ J 1 ? 
kalee Debea, against the order of the judge of the 24-Pergunnahs, UeoLber 1858 
dated the 7th December 1858. She representsthat, although this Court, ^celled, ina«- 
on appeal, reversed the order of attachment under Regulation II. ™ & £™ 
of 1806, passed by the judge, nevertheless that officer, instead of nance with the 
at once transmitting a precept to the collector of Jessore, directing g^ ^^ 
the removal of the attachment, has, disregarding the order of this Octoberi858,di- 
Court, in modification of his previous order of attachment directed JJ^J^*^^ 
that plaintifls should file accounts of the profits of the property, of the property 
adding that, in the event of the tender by petitioner of security to {^Jf^i: to p !" 
the extent of five times the value of the profits, as per accounts sub- tachment.° m 
milted by plaintiffs, the opposite party, he would pass the necessary 
order for the removal of attachment 

This Court, on the 20th September 1858, directed that the pro- 
perty belonging to petitioner, defendant in the suit, which had been 
attached under Section V. Regulation II. of 1806, should, for 
reasons stated in the order, be released from attachment 

The judge, it appears from his order of the 8th December 1858, 
which is now before us, instead of carrying into effect the order of 
the Court, has, relying upon the whole statement made by plaintiflfe 
in their original affidavit, modified his former order in the mode stated 
by appellant in her petition which we are now considering. 

The order of this Court was founded upon the facts found by the 
judge, which were also found by this Court, and the view conse- 
quently laid down by this Court was based upon that finding. That 
order was clearly one for releasing the property attached from 
attachment. Such being the case, it is not competent for the judge 
now, relying upon ex-parte statements made in the original affidavit 
of plaintiffs, to change his ground, and, instead of carrying out 
the order of this Court, upon the ground of those statements to 
pass an order inconsistent with it ; though it is of course compe- 
tent to the plaintiffs in the suit to file a fresh affidavit, and it is 
also competent to the judge, after that has been done, if satisfied by 



Digitized by 



Google 



( 96 ) 

sufficient proof that, on the principle stated in the order of the 
Court, dated the 9th October 1858, attachment is necessary, to 
direct the same. 

Under this view we cancel the judge's order of the 7th December 
1858, and direct him, at once and without further delay, to release 
the property under attachment from attachment, as directed in this 
Court's order, dated the 9th October 1858. 

The Court regret to have to observe, m an officer of the judge's 
standing, a tendency on his part to criticise the order of this Court. 
The judge, it might have been thought, would not now require to be 
told that obedience and not criticism is the province of a subor- 
dinate court ; and that if the lower court cannot coincide in the views 
adopted by the superior Court, such difference of opinion, if express- 
ed at all, should, after the import of the judgment objected to has 
been fully ascertained, be expressed in respectful language. 



The 12th January 1859. 

H. T. Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 

Officiating Judge. 

Case No. 445 of 1858. 

Swnvmary Special Appeal from the decision of Mr. L. S. 
JcLckson, Ojfficialing Judge of Bajshahye, dated Mh April 
1858, ajfirmmg a decree of Baboo Pu/achcmun Banerjee, 
Principal Sudder Ameen of that district, dated 30th October 
1857. 

Brijonath Mujoomdar and others, Petitioners, 

versus 

Gobindmonee Dassee, Opposite Pa/rty. 

Baboos Bmnxvpersad Roy, Sreenath Doss, and Aushootosh Dhur, 

for Petitioners. 
Baboo Unookoolchv/nder Mookerjee, for the Opposite Party. 

lates to^on *p- Tm 8 case was admitted to summary special appeal on the 7th 
plication made September 1858, under the following certificate recorded by Messrs. 
5? thS C. B. Trevor and H. V. Bayley. 

Mujoomdar to " Bishonath Mujoomdar died in April 1855, leaving a minor son, 
m^r ?n deC hk Dwarkanath. It was alleged by Brijonath Mujoomdar, Haradhun, 
fav«r in Raj- and Gooroopersad, that, on the 12th April 1855, Bishonath executed 
^Hon^LfiT a w ^' testing them with the management of his property. These 
opposed" by pe* three parties propounded this will in the zillah court of Bungpore. 
tiuoners acting The summary proceeding of that court, dated the 16th August 1855, 
propounded *?,! sta tes that, after proper notice, no parties had appeared to contest 
Rnngpore. The the will, and that witnesses duly proved it. The parties named were, 
d^Sm^ 'i therefore, admitted to the management of the estate of the deceased 
fined to °hb Bishonath. 
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"The widow of the deceased Bishonath, Gobindmonee, subsequently opinion of the 
applied to the zillah court of Rajshahye, to represent her deceased ^™J** " g aa ^! 
husband as decree-holder in a case against one Jadubchunder, under dian of her son, 
a power to adopt, as manager and guardian. The principal sudder t^r^t to°act 
ameen of Rajshahye, on the 3rd October 1857, summarily held that as manager of 
the widow's claim was a good one, and that the will propounded h ^. te ? ,Ml ^f 1 5jj 
at Rungpore was false and collusive matter is accord- 

" On appeal to the zillah judge of Rajshahye, he, on the 3rd "jety remanded 
April 1858, upheld the order of the principal sudder ameen, re-consideration r . 
remarking that the widow was the natural guardian of the minor, 
tho.ugh the latter was an adopted son. 

"The parties whom the zillah court of Rungpore allowed to 
succeed to the management of the estate of the deceased, Bishonath 
Mujoomdar, appeal specially, urging that, until the summary 
order of the zillah court of Rungpore in their favor be set aside 
by a regular suit, it is not competent for another court to set aside 
that order on the miscellaneous application of the widow. 

" We admit the special appeal to try this point" 

Judgment. 

This case, as brought before the judge, was for the purpose of 
determining the legal competency of the widow of the deceased 
Bishonath, to give effect to a decree made in his favor ; and the 
judge cannot be held to have determined that point in merely con- 
sidering that the mother was the natural guardian of her son. The 
widow may be the natural guardian, without being at the same time 
manager of the estate of her deceased husband. We think, therefore, 
that the case must go back to the judge, that he may consider 
whether the orders made in Rungpore in 1855 should be held to 
be bidding on the widow, and, if not, whether the petitioners, as by 
virtue of the will, or the widow as widow, is entitled to carry on 
the case pending in the Rajshahye court. 
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The 12th January 1859. 

H.T. Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 638 of 1858. 

Sv/mmaiy Appeal from the decision of Mr. F. B. Kemp, Judge 
of Zillah Backergunge, dated 29th June 1858. 

Mr. Edward Browne, Petitioner, 

versus 
Mr. A. D'Silva, Opposite Pwrty. 

Baboo Uiwokoolckunder MooJceiyee, for Petitioner. 
Baboos Shumbhoonath Pundit and Dwarka/nath Mitter, for the 
Opposite Party. 
An order for This case was referred to a full bench by Mr! B. J. Colvin, on 
SSfavSrf^Sthe 18th November 1858, with the following order, 
tioiierinthemis- " On the 6th June 1857, the Court, (present : Mr. Torrens,) in 
plrtmenT; bat di 8 pos m g of two miscellaneous cases, adjudged the appellant to pay 
the proceedings costs in them. A suit was subsequently brought by the appel- 
^^ M laht for reversal of the Court's order in dismissal of his claim, 
the amount 1 of which suit he valued at rs. 80,000. Thereupon the respondent (now 
Se^petitf M Petitioner) in the miscellaneous cases took out execution for the 
failed to aXfbr realisation of costs against the appellant, and estimated them at 
^rS^ rs# ^® m eac k» i- & one-quarter of the amount of pleaders 1 fees in 
ing, this appU- ^ e regular suit. But the judge has rejected his application, as there 
cation is is- is no specification of the amount of costs in the order of the 6th 
"""""* June last, nor any declaration how they are to be calculated. 

" Before me, for petitioner, it is argued that they should be calcu- 
lated at rs. 250, upon the principle that appellant has adopted 
rs. 80,000 as the value of the property which he has sued for, 
and that, according to the legal scale, the pleaders' fees in it being 
rs. 1,000, he* is entitled to one-quarter of that amount; while the 
opposite party says that he is only entitled to the stamp fees in the 
miscellaneous suit. 

" I refer the case, as a novel one, for adjudication by a full bench 
of three judges, according to the resolution of the 31st May 1856." 

Judgment. 

The two cases, on account of which these costs are claimed, 
were — a case for a certificate under Act XX. of 1841, and a claim 
to be permitted to represent another party in a suit These cases 
in themselves furnish no means of estimating the costs awardable 
on account of pleaders' fees ; and, at the same time, it appears to us 
that the value of the suit subsequently instituted cannot be adopted 
as a guide in the matter. 
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Under these circumstances, as petitioner places before us no 
data upon which the costs should be calculated, and failed to ask 
for a specific order from the judge at the first hearing of the 
appeals, we dismiss this application. 



The 17th January 1859. 

H. T. Raikes and A. Sconce, Esqs., Judges, and H. V. Batlet,Esq., 

Officiating Judge. 

Case No. 456 of 1858. 

Swnvmary Special Appeal from the decision of Mr. T. Sandys, 
Judge of Bhaugvlpore, dated Slst May 1858. 

Baboo Gobind Singh and others, (Plaintiffs,) Petitioners, 

versus 

Musst Bhoolunbuttee, (Defendant,) Opposite Party. 

Baboo Ramapersad Roy and Moonskee Ameer Ali, for Petitioners. 
Baboos Sh&mbhoonath Pundit and Kishenkishore Ghose, for the 
Opposite Party. 

This case was referred to a full bench on the 3rd August 1858, non^ted* TJJ 
under the following remarks recorded by Mr. H. If. Raikes. theziikhjuds-, 

" This is an appeal from an order of nonsuit passed by the judge of g,^ *™™* 
Bhaugulpore for the following reasons. ' competent to 

" The appellants are the devisees under a will executed during her ^r^to* 8 de " 
life-time by Ranee Lilabuttee, one of the widows of Raja Ajeet to establish her 
Birhma. Sfe ti^ "b" 

" The ranee had instituted this suit in the judge's court, making as*od*ted with 
the devisees co-plaintiffs, in order to establish her right to make the ^«so-ca]ied de- 
will in question, which right she considered had been called in ques- partiesTnwiiose 
tion by some official proceedings on the part of the collector of the »*«>* her <*<*<* 

j:«x^;Jl was executed, 

cllstnct . . a* plaintiffcj 

" The exact nature of those proceedings are not detailed by the and as the de- 
judge ; but it is stated that, during pendency of this suit in his ^Ti^wif 
court, the ranee died, and the devisees, her co-plaintiffs, sought to to bring to an 
carry on the suit and establish the will for their own benefit. ofappofoiS^ 

" It is not stated what injury has been sustained by those parties, averted b™ fee 
or by the ranee, so as to make a suit of this nature legally cogniz- ^'^s ***** 
able by the court; and the judge has apparently nonsuited theber^decSied 
co-plaintiffs, on the ground that they are not competent to cany on ? u !^ bai,<i ' lt wa * 

the case. ,.,,,, action wouldlie! 

" I do not myself see any valid objection to the judge s order, but 
as declaratory actions generally are cognizable by the courts of this 
country, and I find no precedent in point, I wish to refer this case 
for the decision of a full bench. " 
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Judgment. 

After hearing the pleaders on both sides, we think this order of 
nonsuit should be set aside. 

The deed which Ranee Lilabuttee sought to establish is not pro- 
perly described as her will The object and intent of the instru- 
ment, and of the ranee in executing it, were to give due and 
ostensible effect to her deceased husband's wishes and directions, 
and she, in executing the deed, proclaimed those wishes by appoint- 
ing the heirs, and assigning to them the share of the property her 
deceased husband had left her for that purpose. 

This at least was her recorded intention ; and the opposition given 
to her act, when publicly notified to the collector of the district, 
induced her to institute this suit as the means of bringing to issue 
the feet of her husband's having so authorised her, and her own 
power to appoint the heirs she had selected. 

She, therefore, being in possession of the property, and consider- 
ing herself bound to assign it as proposed, and the defendants 
opposing her in the performance of this act, we see no. reason to 
doubt her right to bring the question thus raised by them to issue 
by this suit, and differ from the judge, who held it to be an action to 
establish a will by the devisor in her life-time. 

Neither do we see any material difference in the character of the 
action when sought to be carried on by her co-plaintiffs, the heirs 
appointed by her. The same issue is raised, namely, whether the 
ranee was really authorised by her deceased husband to appoint 
heirs ; and in the presence of the heirs so appointed that question 
can be equally tried and decided. We remand the case, to be taken 
up on its merits. 
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The 19th January 1859. 

H.T.Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 498 of 1858. 

Summary Special Appeal from the decision of Mr. W. Tayler, 
Jvdge of Mymensmg, dated 30^ April 1858, affirming a 
decree of Moulvee Ahmed Buksh Khcm, Principal Sudder 
Ameen of thai district, dated 30th November 1857. 
Eshanchunder Acharj Chowdree and others, Petitioners, 

Bimola Debea Chowdranee and others, Opposite Party. 

Baboo Unookoclehunder Mookerjee, for Petitioners. 
Bohoos Shumbhoonath Pundit and Sreenath Doss, for the Opposite 
Party. 

This case was admitted to summary special appeal on the 1 5th objection ta- 
September 1858, under the following certificate recorded by Messrs. (™ wJifa^iu 
C. B. Trevor and H. V. Bayley.- executiou of a 

a rrn • i n , i #. i rieceee held not 

lne special appellants, defendants, urge : to applv, as the 

1st. That the plaint did not pray for wasilat, and that the ^ a 1 8 l ila ^^ u ^ 
decree did not award wasilat. [he period «ub- 

2nd. That the rate of wasilat has* been taken at the pergunnah sequent to the 
rate, which was cited in the plaint only for the purposes of valua- "u^'d, also, 
tion of the suit, whereas wasilat should always be calculated in that the amount 
ascertainment of what has actually been collected by the party in c ukUot a be d" 

possession. termined by the 

" We admit the special appeal, to try if the judge's order is not ^b^SfiS 
incorrect in the above points." leviaole, as the 

_ laud was occu- 

JlJDGMENT. pied by p*ti- 

On the first point of this certificate we find there was no con* Tan ts. 
troversy raised m the court below. The wasilat now in course of 
litigation is not wasilat before the decree, but wasilat .claimed for 
the period petitioners held possession after the decree was passed. Of 
course this could not be made a part of the decree, and we are 
told the liability was made a matter of discussion, and decided 
upon before the present orders, now made the subject of special 
appeal, were passed. The first point, therefore, is rejected. 

On the second point we find that there was a necessity to take 
the rates as the basis of calculation, as the lands to which they 
were applied in calculating wasilat were lands which did not pay 
money rents to the petitioners, but were occupied by their servants, 
or constituted the site of the house in which petitioners resided. 

We therefore see no reason to interfere with the judgment below, 
and dismiss this appeal, with costs. 



Digitized by 



Google 



( 102 ) 

The 19th January 1859. 

H.T.RAiKESand A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 451 of 1858. 

Summary Special Appeal from the decision of Mr. R S. Pear- 
son, Additional Judge of Dacca, dated 10th April 1858, 
reversing a decree of Moulvee Mahomed Naszim Khan, Primr- 
dpal Sudder Ameen of that district, doled ±th Mcvrch 
1857. 

Radhachum Photedar and others, Petitioners, 

versus 

Moulvee Abdool Alee, Opposite Party. 

Baboo Unookodchwnder Mookerjee, for Petitioners, Ex-parte. 
Held, that tho This case was admitted to summary special appeal on the 7th 
tfh* ot t un ^" Septfc 111 ^ 1858, under the following certificate recorded by Messrs. 
der Tuguiation C. B. Trevor and H. V. Bayley. 

jLtdmU l ufe, " T^ e special appellants and others were decree-holders against 
enritiea the de-' one Mahomed Tagil, and, during pendency of suit, attached his 
J^" *° * property under Regulation II. of 1806, to stay alienation. 
the proceed* of " One Moulvee Abdool Alee, after such attachment, obtained a 
promts fttLoh- mortgage of the property from the judgment debtor, and also 
ed. over a party obtained a decree under his mortgage. 

niortsr^e onthe " ^ n s P ec ^ appellants' obtaining their decree in the suit brought 
&ume "after at- by them, they petitioned to obtain the sale proceeds ratably with 
tacbment. ther decree-holders. 

" On this application the judge passed the following order : 
' Notwithstanding that the property was attached under Regu- 
lation II. of 1806 by other parties, previous to the decree-holder; 
appellant's rehunnama over it, yet, as the scope of the above 
regulation is only to prevent the defendant from alienating his 
property, while a rehunnama constituted a distinct lien on the 
property pledged, this latter must be satisfied first/ 

" The special appellants urge, first, that, as their attachment pre- 
ceded the mortgage to special respondent, Abdool Alee, they should 
have their decree satisfied before the satisfaction of Abdool Alee's 
claim can be awarded ; and, second, that, if this be not allowed, they 
should share ratably. 

" We admit the special appeal to try these points." 

Judgment. 

It is to be stated, with the assent of the pleader for the special 
appellants, that their claim in this matter is only to share ratably in 
the proceeds of the sale made, and not to be paid in preference to 
Abdool Alee. 
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Upon the point of law referred to us, the reason assigned by the 
zillah judge appears to us unintelligible. That the plaintiffs, spe- 
cial appellants, while their suit was pending, caused attachment to 
be issued in conformity with Clause 1, Section V. Regulation II. 
of 1806, is admitted ; and it is also admitted that the mortgage 
acquired by Abdool Alee was acquired subsequent to the attachment. 
Now, it is expressly provided by the second Clause of the Section 
quoted, that any private alienation, made during the continuance of 
the attachment, shall be deemed illegal and void, and it is therefore 
the clear purpose of the law to protect suitors, in the position of the 
present special appellants, from subsequent alienations made to their 
prejudice. We accordingly reverse the judge's order, and affirm 
the order of the first court, with costs. 



The 31st January 1859. 

H. T. Raikes and A, Sconce, Esqs., Judges, and H. V. Bayley, Esq., 

Officiating Judge. 

Case No. 355 of 1858. 

Summary Special Appeal from the decision of Mr. JE. Lautour, 
Judge of 24i-Pergunnahs, dated the 17th April 1858, affirming 
a decree of Baboo Obhoy Coomar Dvtt, Sudder Ameen of thai 
district, dated 3rd March 1858. 

Modhoosoodun Roy, Petitioner, 

versus 

Bhyrochunder Kyal, Opposite Party. 

Baboo Kishensuhha Mookeiyee, for Petitioner. 
Baboo Dwarhmalh Mitter, for the Opposite Party. 

This case was admitted to summary special appeal on the 9th Order made 
September 1858, under the following certificate recorded by Messrs. Jj jjj^ *|; 
H. T. Raikes and J. H. Patton. der Regulation 

" Petitioner states that he holds a decree in a summary suit for ^, VII founded 
rent, and has been sued in regular form in the court of the sudder onthepr<*ramp- 
ameen, by the party against whom the summary award was given, *j° ,l n tl k "^ 
to reverse that judgment. den£e of pW 



f The plaintiff in the regular action, on the plea that, if petitioner tiff tl,at 

11 3 x- x.i x °_x_- * xl' t. J -- L. "ant mei 



defen- 



is allowed to take out execution of the summary award, no property d?»poRe"of Ms 



j _-_._X„ gQ J^ 



will be forthcoming to satisfy his decree eventually, has depo- property. 
sited the money in the collector's court, and petitioned the sudder eventuaTVdg- 
ameen to attach it under Section V. Regulation II. of 1806. The »»ent, u affinn- 
sudder ameen first called for security from the petitioner, and, on **• 
petitioner's failing to give it, has complied with the requisition of 
the plaintiff, and attached the money in the collector's hands. 
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" In appeal, the zillah judge has upheld the sudder ameen's order. 

" Petitioner pleads, in special appeal, that none of the causes stated 
in Section V., which render such attachment legal, have been urged 
by the plaintiff, or held by the courts below to be the grounds of 
this attachment, and that, consequently, the orders of the lower 
courts are opposed to the law, and petitioner prays for their reversal 

" As it appears that the judge has attached this money, on no 
other ground than that the petitioner has no other means of satisfy- 
ing the decree passed against him, and such ground not being one of 
those referred to in Section V. Regulation II. of 1806, we admit the 
special appeal, to tiy whether the order of the judge should not be 
rescinded." 

Judgment. 

Messrs. A. Sconce and H. V. Bayley. — Upon the whole, we 
think no sufficient cause is shown for holding the* judge's order in 
this matter to be beyond the provisions of the law. Against the 
plaintiff, now before us respondent, a summary decree was made 
ex-parte for arrears of rent He has sued regularly to set aside 
the summary award ; and, in order to meet the execution of the 
summary award, he has deposited the sum of rs. 389 with the 
collector, but to protect himself against the misappropriation of 
money, which may be determined not to have been due by him, he 
has applied, under the provisions of Regulation II. of 1806, that the 
sum so deposited l>e attached, unless the defendant give adequate 
security to repay the amount 

The sudder ameen has ruled generally, that the plaintiff had 
made out his case within the terms of Regulation II. of 1806, 
and, on appeal, the zillah judge, going more into detail, has affirmed 
that order. The grounds of the judge's opinion seem to be of a 
mixed character, as he holds, in substance, both that the taking 
of the money by the defendant out of the collector's treasury would 
be a removal beyond the jurisdiction of the court, and also that 
the defendant is about to make an appropriation of the money, 
which would put it beyond the reach of plaintiff in execution. Now, 
while we are not prepared to say, that to draw the money in deposit 
is in itself a removal from the jurisdiction of the court ; on the 
other hand, we see no ground to interfere with the presumption, 
which the judge, as well as the sudder ameen, has drawn from 
the evidence, that in effect the defendant contemplated such an 
appropriation of the money as is equivalent to the apprehension, 
contemplated in the law, that the defendant meant to dispose of 
the property in his possession so as to defeat the eventual judg- 
ment. 

Mr. H. T. Raikes. — The judge has distinctly found that there 
is no proof of an intention to remove the property attached beyond 
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the local jurisdiction of the court, but he holds that, as the defend- 
ant is destitute of means, a presumption arises that, if he pos- 
sesses himself of the money in question, there will be no means 
forthcoming to satisfy an eventual judgment 

This appears to me to be equivalent to re-establishing the old 
process of demanding security from a defendant, to ensure the 
execution of any judgment eventually passed, and to abolish which 

Erocess the present law, Regulation It of 1806, was enacted, and 
j its provisions requisition of security was to be limited to removal 
of movable property from jurisdiction, with the intent of preventing 
ultimate execution. 

I can only interpret this as a removal from local jurisdiction ; and 
it seems to me that, if the removal from jurisdiction be assumed to 
mean the inability of the court hereafter to follow the property, 
then the daily .expenditure of a defendant of funds for his own 
maintenance during the progress of a suit, would be a removal from 
jurisdiction, justifying the court in calling upon the defendant 
for security, and would, in effect, be equivalent to the old law which 
has been repealed. 

In my opmion, then, the facts on which the judge has called for 
security do not warrant the order, and I would reverse it. 



The 31st January 1859. 

H. T. Raikes, Esq., Judge. 

Case No. 749 of 1858. 

Kalachand Ghose and Modhoosoodun Bose, (Defendants,) Petitioners, 

versus 
Ramnarain Mookerjee and others, (Plaintiffs,) Opposite Party. 

Baboo Unookoolchunder Mookerjee, for Petitioners. 

This case was referred to a full bench on the 2nd ^^ em ber ^^w^^jj 
1858, under the following remarks recorded by Mr. A. Sconce. teriocutory or 

" The zillah judge, in an original suit pending before him, has ?®T of a * u . w 
declined, on account of delay, to take an answer from petitioners ; and S receive a! 
petitioners appeal against that order. I am doubtful if an appeal from answer from i 
an interlocutory order of this kind can be entertained. The case is JSSJj 1 ^ 1 * ' 
not embraced among the interlocutory orders described in the circular An answe 
order of 2nd February 1849 ; but it is analogous to one of the J^^£ 
classes mentioned in that circular, namely, contests relative to the period, on cau* 
representation of parties who died pendente lite. I admit the point ghown - 
for determination by a full bench," 

The full bench (present : Messrs. H. T. Raikes, A. Sconce, and 
H. V. Bayley) passed the following order on the 12th January 1859. 
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" The law does not, in our opinion, require that an answer of a 
defendant shall be imperatively rejected on the ground of delay in 
filing the same. It will depend upon the stage to which the case 
had proceeded at the time of tendering the answer, or to circum- 
stances personal to the defendant ; and therefore we hold that such 
answer may be admissible on cause shown. We return this case to 
the miscellaneous judge for decision." 

Judgment. 

The judge has not enquired into the most material of the two 
excuses preferred by petitioners, namely, that the notice of action 
was not really served as it professes to have been. Remanded for 
the purpose. 
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them in execution of their decree for interest, not in virtue of their mort- 
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Musst. Khemunkeree Dassee v. Rajah Ajoodhyaram Khan and Rajah Ram- 
chunder. 
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the adverse right enjoyed for more than twelve years by C and his vendee. 
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the two brothers, in which, after an award made under Act TV, of 1840, 
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Ranee Prosunnomoyee, mother and guardian of Koownr Doorganath Boy, 
minor, v. Ramsoonder Sein and others. 

Suit to cancel deeds of lease and assignment by a widow, dismissed in affir- 
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Abool Fn7v.ul v. Mahomed Budul. 

Case remanded, to try the question of title as between Vie claimants to the 
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Anundmoyee Dassee and others v. Brojonath Pal Chowdree and others, 

Plaintiffs sued for possession of certain lands of which they had been ille- 
gally dispossessed by defendants, the farmers. 

Defendants denied the illegal dispossession of plaintiffs, but pleaded that, 
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The judge dismissed the plaintiffs' suit. 
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session of tlte defendant continued to be a legal possession or not, and 
pass whatever order may seem just and proper ... 168 
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awarded to B under Act IV. of 1810. who reaped the whole crop. Plain' 
tiff sued to recover the value of the crop, but the principal rudder ameen 
rejected the claim, because plaintiff had not also sued for the reversal of 
the decision under Act IV. of 1840. ' 

Held that, as plaintiff was no party to that suit, and claimed to recover the 
value of his crops only as a ryot, and did not assert any proprietary 
right, it was unnecessary for him to sue to reverse the awatd under Act 
IV. o/1840 ... 192 

Salgram Bhuggut v. Sreedhnr Paul and Gooroochurn Dey. 

Held, that the enquiry of the principal sudder ameen as to the amount of 
wasilat due to plaintiff' is defective. As, however, the plaintiff' has con- 
sented to give up his wasilat altogether, the order of the lower court, so 
far as it decrees wasilat, is reversed, with costs in proportion to the 
amount decreed ... 193 

Dhurrum Dey Gothayen v. Bhortbooah Eyburt. 

The issue, whether the land in dispute was plaintiff's service land, or land 
which he had leased from the defendant, not being fully adjudicated, case 
remanded, in order that the principal assistant commissioner might inves- 
tigate whether any ticca lease, and for what extent of land, was given to 
defendant, and what are his liabilities un ier its terms with reference to 
plaintiff's claim in this suit ... 194 

Buktear Shikdar v. Shook oor Mahomed Eagzee and Musst. Muhajunee Beebee 
and others. 

The lower court having decided on the merits that, although both plaintiff's 
and defendant's deeds were proved, defendant's, as of prior date, should 
have the preference ; and, further, that defendants possession was proved 
and plaintiff barred by limitation. Special appeal rejected ... 196 

Eylasnath Sircar v. Dinonath Chatterjee. 

This suit being brought for arrear* of rent at a specific rate, as fixed by a 
kuboolyut, failing proof of that deed, the suit should be dismissed ; and 
case is remanded for a specific finding on that point ... 197 

Maharajah Mohessnr Singh Bahadoor v. Ennhya Jolaha. 
Maharajah Mohessnr Singh Bahadoor v. Bunjnn Jolaha. 
Maharajah Mohessnr Singh Bahadoor v. Songhool Jolaha. 
Maharajah Mohessnr Singh Bahadoor v. Dookha Jolaha. 
Maharajah Mohessnr Singh Bahadoor v. Uchnmbeet Jolaha. 
Maharajah Mohessnr Singh Bahadoor v. Dookha Jolaha. 
Maharajah Mohessnr Singh Bahadoor v. Jhoona Jolaha. 

Judgment having been given in the court below against special appellant 
for damage done on account of crops forcibly carried away by his ser- 
vants, it is held in special appeal that, as the plundered crop was not 
delivered to special appellant, and the acts of the servants were not done 
in the ordinary course of their employment, nor with their master's 
absent, nor under his direction or subsequent ratification, the special 
appellant was not liable to plaintiffs ... 199 

Magaram Chatterjee v. Sham Mundle and Musst. Dripomoyee Debea. 
Magaram Chatterjee v. Lochun Pyne and Huree Pyne and Mnsst. Dripomoyee 

Debea. 
Magaram Chatterjee v. Neetye Dass and others and Mnsst. Dripomoyee Debea. 
Magaram Chatterjee v. Nukkoor Gope and Musst. Dripomoyee Debea. 
Magaram Chatterjee v. Koylasnath Bose and others. 

Where a putneedar sued ryots upon their kuboolyuts, before a mnonsiff, 
and an intervening purchaser claimed plaintiffs rights as transferred 
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to Mm*elf by sale, it was not necessary for plaintiff to make the purchaser 
a party to his suits for rents ; he had but to prove his own possession ; 
no question of title was before lower court ; nor could the purchaser, but 
ryots only, prefer appeal against the decision ... 201 

Putteetpabun Chuckerbuttee v. Bamchurn Pattur and others. 

Case remitted to the judge, with directions that he remand the case to the 
sudder ameen, instructing him to send an ameen into the mofussilfor the 
purpose of making certain enquiries ... 203 

Cherangee Lull and others v. Dursnn Lall and others. 

Bemanded for fresh hearing ; the enquiry of lower court having been imper- 
fect, and the bywusta based on a misapprehension ... 205 

Hurnath Roy Chowdree v. Indnrchunder Baboo and others. 

The lender in good faith lent the money to save the widow's estate from sale, 
on security of a bond and mortgage. The present possessor, though not 
succeeding as her heir, is liable to the extent of the security, if the widow 
acted for the benefit of the estate and under necessity. Bemanded to try 
this point ... 207 

Golukmonee Dassee v. Kishenpersad Kanoongoe and others. 
Nityannnd Malutee v. Kishenpersad Kanoongoe and others. 
Musst. Unnopoorna Debea v. Kishenpersad Kanoongoe and others. 

Meld by the majority of the Court, that suits by reversionary heirs, though 
their interest is not vested, but only contingent, to restrain waste or 
alienations in the nature of waste, by a Hindoo widow, will lie. 

Held, also, in accordance with the precedent of Nundlal Baboo versns 
Bolakee Beebee, that when alienations by a Hindoo widow, utterly sub- 
versive of the rights of the heirs in reversion, are proved, and it is shoum 
that, but for the interference of the courts, ultimate loss to the heirs who 
may succeed eventually will ensue from the conduct of the tenant in tail 
in possession of the property, this Court, with a view of remedying, or 
rather of preventing, such loss, will step in and appoint a receiver to 
take charge of the estate. The reversionary heir may be the receiver, 
but his appointment as such is not by virtue of his reversionary right, 
but on a consideration of what is most for the benefit of the estate. 

Held, moreover, that when a stranger is appointed as receiver, security should 
be demanded, but when a reversioner is appointed, his interest in the 
retention of the management and in the welfare of the property may 
stand in the place of security, the more especially as it is always in the 
power of the widow to move the Court, either for the appointment of a 
fresh receiver or for the demand of security, should the rents and profits 
be not regularly paid over as directed. 

Special appeals dismissed, with costs ..?•* 210 

Ranee Brijbnttee alias Ranee Bidyabnttee and others v. Baboo Pertanb Singh 
Doukur and others. 

The sale notices, thongh not signed by the parties named, were sufficient 
under the law. The plea, that the purchaser did not pay up his bid, was, 
under the circumstances, quite invalid. The mortgage bond was accepted 
by the decree-holder, merely as security against loss, if he allowed the 
rajah further time to pay up, and was no bar to sale of his estate. 
Appeal dismissed ... 215 

Joynarain Bose v. The Collector of the 24-Pergunnahs and the Superintendent 
of Embankments. 

Bemanded; the issues adjudicated in lower court not arising from the 
pleadings ; it should try whether, for the land occupied by Government 
bunds, rent or compensation from Government is not due ... 218 
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Dsmndur Micap and others v. Jogeshur Patau, now represented by Lochun- 
monee and Alhadmonee, guardians of Gugunchund Patan (minor). 

The principal sudder ameen in this case was required, under Section IV. 
Act XXXIII. of 1854, to certify clearly the grounds of his judgment, 
and the explanation rendered involving both new matter and inconsisten- 
cies with first judgment, the case is remanded ... 220 

Bamkishore Bormo and others v. Gooroodasa Burmo. 

Meld that the orders of the lower court are without jurisdiction, as it was 
not competent to the principal sudder ameen, under repeated precedents 
of this Court* according to the law applicable to the case, to revive 
execution of the decree of the judge* s court, which had been referred to 
him for execution and had been struck off, withou t a renewed reference 
to him by the judge; that, moreover, Act XXVI. of 1862, Section L, 
did not apply to this case, inasmuch as a petition had been presented 
for the enforcement of the decree to the judge previously to the passing 
of that enactment. 

Special appeal decreed, with costs ... 221 

Chowdree Sheosnhye Singh and others v. Lalla Goureesunker and others. 

In the decree under execution, interest upon wasilat was ordered to be paid 

from a fit date. 
Held, that as this expression is indefinite, interest should run' from the date 

of ascertainment of principal ... 223 

Eomnlchnnder Saha v. Brijesshuree and Bhugwanchunder Chuckerbuttee. 

Petitioner purchased a decree obtained by one Qunganarain Chowdree 
against Brijesshuree, and subsequently applied for attachment of certain 
property, consisting ofgolahs, in execution. On the day following petition- 
er's application, a party claimed the property as having on that day 
been sold to him by Deenoonath, the son of Brijesshuree. Nothing fur- 
ther was done by petitioner in execution at the time. The claimant then 
instituted a regular suit to try the validity of his purchase from Deeno- 
nath, and on petitioner again moving the court in execution, the lower 
courts have refused to enquire summarily into the bona fides of the sale, as a 
regular suit has been instituted for that purpose. Held on special appeal 
that, notwithstanding the institution of a regular suit by the claimant from 
Deenonalh, petitioner is clearly entitled to a summary enquiry on the 
same point in execution. 

Case remitted to the lower court for enquiry, first, whether the decree pur- 
chased by petitioner was a personal one against Brijesshuree, or whether 
it was for a debt incurred on behalf of her husband, and, secondly, if the 
latter, whether the transfer to the claimant, Bhugwanchunder Chucker- 
buttee, be bond fide or not ... 225 
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The 1st February 1859. 

H.T. Raizes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 

Officiating Judge. 

Case No.' 706 of 1858. 

Special Appeal from the decision of Mr. A. Pigou, Officiating 
Jvdge of Moorshedabad, dated \5th January 1857, revers- 
ing a decree of Baboo Bamgopal Shome, Moonsiff of Kandee t 
dated \$th July 1856. 

Eamgunga Bagchee and others, (Plaintiffs,) Appettaivts, 

versus 
Gourmonee Dassee and others, (Defendants,) Respondents. 

Baboos Bamapersad Boy and Uiwofawlchunder Mookerjee, for 

Appellants. 
Baboo Ashootosh Chatterjee, for Respondents. 

This case was admitted to special appeal on the 17th July 1856, The lower 
under the following certificate recorded by Messrs. A. Sconce and re^Tof a tenure 

J. S. ToirenS. to be not liable 

" Petitioners sued as an auction purchaser to enhance the rent ^ler thepnM- 
of certain land termed jouotree t held by defendants. The defendants sions of Section 
put forward a copy of a decision, dated in 1802, which they held, f£Y L ^tom* 
to show that their tenure had been held at a fixed rate since 1179 determining un- 
B. S. The moonsiff decided that the case referred to was one mere- dOT ^^ h i£j^ 
ly regarding the seizure of crops, and did not show that defendant^ the tenure fell. 
tenure was such as Jo preclude a claim for enhancement. Case rem *° d< ** 

"The judge on appeal lays down the following issues, with^,^ on $& 
others : point 

" 1. Whether the enhancement of rent, fixed previous to the 
decennial settlement, can take place. 

" 2. Whether defendants' tenure is one of the exceptions enun- 
ciated in Act I. of 1845. 

" His decision is as follows : — ' The word jouotree is peculiar 
to this district, and appears to mean a tenure held at a fixed rent, 
such tenure having been obtained for a consideration. This court 
is therefore of opinion that it is synonymous with a mokurruree 
tenure; and as a mokurruree tenure is one of the exceptions in 
Section XXVI. Act I. of 1845, the respondents had no power, as auc- 
tion purchasers, to make any enhancement of rent/ He therefore 
reverses the decision of the moonsiff. 

" In special appeal it is urged that the issues, even as tried by 
the judge, did not determine the question before him, as there was 
none on the *point, of whether the rent had been fixed twelve years 
prior to the decennial settlement; and, further, that he had not 
considered the objections, as stated in the moonsifFs decision, in 
respect to the copy of the decision of 1802. 
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" As it does not appear that the judge has tried whether the 
jumma was fixed twelve years before the decennial settlement, or 
considered the other point referred to in the above objections, we 
admit the special appeal, to try whether his orders, reversing those 
of the lower court, should be upheld." 

Judgment. 

By Section XXVI. Act I. of 1 845, four classes of tenures are protect- 
ed from enhancement : the first comprises tenures held as mokur- 
ruree at a fixed rent for twelve years previous to the permanent 
settlement ; the second comprises tenures existing at the decennial 
settlement, which have not been, or may not be, proved to be liable 
to increase of assessment, on the grounds stated in Section LIL 
Regulation VIII. of 1793. It is unnecessary to notice the other 
two classes, as the tenure in dispute must fall within either the 
first or second class ; but the judge has come to no distinct finding 
as to the class within which it is comprised. We, therefore, re- 
mand the case to the judge, with instructions to him, after consi- 
dering the evidence adduced by the respondents, to pronounce 
distinctly whether the tenure is comprised in the first or second 
class of Section XXVI. Act I. of 1845. 
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The 1st February 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Special Appeals from the decision of Moulvee Itrut Hossein 
Khan, Principal Sudder Ameen of Rungpore, doled 22nd 
January 1858, affirming decrees of Baboo Muddunmohun 
Dutt, Moonsijf of Buddyakhalee, dated 26th June 1857. 
Cases Noa 370,' 373, and 374 of 1858. 

Pundit Narain Dass, (Defendant,) Appellcmt, 

versus 
Ranee Surnomoyee, (Plaintiff,) Respondent. 

Case No. 371 of 1858. 

Ramsoonder Dass, (Defendant,) Appellant, 

versus 

Ranee Surnomoyee, (Plaintiff,) Respondent. 

Case No. 372 of 1858. 

Gopeechurn Dass, (Defendant,) Appellant, 

versus 
Ranee Surnomoyee, (Plaintiff,) Respondent. 

Case No. 376 of 1858. 

Maniknarain Dass, (Defendant,) Appellant, 

versus 

Ranee Surnomoyee, (Plaintiff,) Respondent. 

Case No. 377 of 1858. 

Moocheeram Dass, (Defendant,) Appellant, 

versus 

Ranee Surnomoyee, (Plaintiff,) Respondent. 

Case No. 378 of 1858. 

Lukhee Dass, (Defendant,) Appellant, 

versus 

Ranee Surnomoyee, (Plaintiff,) Respondent. 

Baboos Unookoolchunder Mookerjee and Dinnonath Mittei*, for all 
the Appellants. 

Baboo Rama/persad Roy and Moonshee Ameer Alee, for the Re- 
spondent 

These cases were admitted to special appeal on the 23rd June With refer- 
1858, under the following certificate recorded by Messrs. C. B. X to ^ 
Trevor and G. Loch. manded for 

" The petitioners were defendants in eight different suits, before the [!^ n ^ tol J££ 
moonsiff of Chowkee Buddyakhalee. In four of the cases the decisions ed witMntime! 
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of the moonsiff were passed on the 26th June 1857, copies of 
the decisions tendered to their vakeels on the 8th July, the petitions 
of appeal presented on the 25th July, and the reasons of appeal on 
the 17th August 1857. In two of the cases the decisions of the 
moonsiff were passed on the 22nd June, copies of the decisions 
tendered to appellants' vakeels on the 8th July, the petitions of 
appeal filed on the 21st June, and the reasons of appeal on the 
17th August 1857. In two other cases the decisions were passed 
on the 27th June 1857, copies of the decisions were tendered on 
the 8th July, the appeal petitions filed on the 25th July, and the 
reasons of appeal on the lYth August 1857. 

" Now, from the foregoing statement, it is clear that the petitions 
of appeal were filed, as required by Clause 1, Section XL VI. Regula- 
tion XXIII. of 1814, within thirty days after the date on which the 
copies of the decisions had been tendered to the parties concerned, 
and that the reasons of appeal were filed beyond that period. 
Under the ruling, therefore, of this Court, in the case of Prandhun 
Chuckerbuttee versus Gudadhur Dey, (Decisions of 1857, page 34,) 
those reasons cannot be admitted, they not having been filed within 
the period of appeal. 

"It has, however, been urged before us, that, rejecting the 
reasons of appeal, and looking only to the first petitions of appeal, 
these cases can legally proceed to a hearing before the judge, and 
should have been heard by him, the law being silent as to neces- 
sity for the entrance of any reasons for dissatisfaction in the 
petitions of appeal from the decisions of moonsiflk 

" We observe that several special appeals have been admitted 
to try this point. As, moreover, it seems to us to have very con- 
siderable support from the words of the law applicable to the 
subject (Section XLVI. Regulation XXIII. of 1814), we admit these 
special appeals to try the point now raised before us." 

Judgment. 

As the Court has already recorded its opinion on the point moot- 
ed in this certificate, it is only necessary for the Court to follow 
the precedent of the 1 0th August 1858, in re Hubeeboonissa Beebee, 
petitioner. These eight cases are accordingly remanded to the 
lower appellate court, to be decided on their merits. 
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The 1st February 1859. 

E T. Kaikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 36 of 1858. 

Speeial Appeal' from the decision of Baboo Ptmchanun Barter- 
jee, Principal Sudder Ameen of Rcujshahye, dated 6th 
February 1857, affirming a decree of Baboo Qungachurn 
Shome, Moonsiff of Boalea, dated 27th May 1856. 

Shah Shoojaet Alee alius Meer Alee and Ram Singh Chuprassee, 

(two of the Defendants,) Appellants, 

versus 

Shahaboodeen, (Plaintiff,) and Hubeeboonissa and others, (Defendants,) 

Respondents. 
Moulvee MurhumvJt Hossein, for Appellants. 
Moonshee Ameer Alee and Moulvee Mahomed Ismail, for (Plain- 
tiff,) Respondent. 

This case was admitted to special appeal on the 22nd January Lower court's 
1858, under the following certificate recorded by Messrs. B. J. Colvin ^^^^ 

and J. H. Patton. very of posaes- 

" Plaintiff, special respondent, on the allegation that the land *^£ ff ^Jj[ fa a £ 
in suit had been let by one Oomdee Meean to Muneeroodeen, on |t occupied 8 ^ 
whose death it had been sub-let by that person's wife, Hubeeboo- Jr fenda ^® fy" 
nissa, and nephew, Shuffeeoodeen, to plaintiff, sued for re-pos- decree! As both 
session of it, on the ground that he had been ousted from it by an parties claimed 
Act IV. of 1840 order passed in favor of Shoojaet Alee and JJjJ^ e from A ° g 
Ram Singh, defendants, special appellants, the former of whom heir, the lower 
asserted that he had let the land to Muneeroodeen, on whose SSermiiSSiiidh 
death his nikah wife, Beeshoo Beebee, had relinquished possession of their aiiega- 
of it to him, so that he had re-let it to Ram Singh. The lower J^ ^^ 
courts decided in favor of plaintiff, on the ground that his state- not bound to en- 
ment, that Hubeeboonissa and Shuffeeoodeen had re-let the land g^^to A,,s 
to him, was true, and that the tale of relinquishment by Beeshoo 
Beebee was not established. 

" It is urged, in special appeal, that the principal sudder ameen 
should have enauired into tne questions as to whom the land 
belonged and wno had let it to Muneeroodeen, and whether it 
could be sub-let without the consent of the owner, which the 
principal sudder ameen had refused to investigate, as irrelevant in 
this suit, citing as a precedent the case, No. 373 of 1851, decided 
on the 15th February 1853, in which a suit to recover possession 
and mesne profits, on the ground of illegal possession, was thrown 
out, and the decision of the lower court in favor of plaintiff 
reversed, the lease under which the defendants held being considered 
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to be proved genuine and sufficient to form a bond-fide title to 
occupy. 

" It would appear that the principal sudder ameen has misapplied 
the precedent ; for in it the pottadar was in possession and defend- 
ant, whereas in this the sub-tenant of the pottadar was out of pos- 
session and sued for recovery of possession. We; therefore, admit 
the special appeal, to try the applicability of the precedent to this 
case, and whether plaintiff, special respondent, was not bound to 
prove the right of his lessors before he could recover possession/' 

Judgment. 

We see no reason to interfere with the judgment of the lower 
court on the ground mooted in this certificate. 

The petitioner, Shoojaet Alee, appears to have obtained possession 
of the land under an Act IV. of 1840 case, and now supports 
his right to hold possession, on the ground that the land was let 
by him to Muneeroodeen, who, dying, was succeeded* by his 
mkah wife, Beeshoo Beebee, who, by deed of relinquishment, gave 
up the land, which petitioner then let to Ram Singh, his co-peti- 
tioner. The other side also date their dispute from the date of 
Muneeroodeen's death, who, they say, was not succeeded by his 
nikah wife, Beeshoo, but by his first wife, Hubeeboonissa* who 
then sub-let to them. Here then is a distinct agreement on both 
sides, that Muneeroodeen's heir succeeded to possession, and the 
right of such heir so to do is admitted by petitioner, for, although 
he asserts a person was that heir other than the one assumed by 
defendants, he allows that the heir only relinquished by a voluntary 
act to that effect If, then, it is proved to the satisfaction of the 
lower court that Beeshoo Beebee did not succeed, and, consequently, 
did not rdinqv/i8h, the issue on that point is decided in favor of 
the other asserted heir, and the right of possession of petitioner, 
in the mode asserted by him, to the land in question, is not proved ; 
and it was not necessary to go further into the rights of the con- 
tending claimants to ascertain who let the land to Muneeroodeen, 
as, even if petitioner did do so, he also assumed in this case the 
necessity of taking an istafa from the heir before retaking 
possession. 

We, therefore, do not think it was necessary to try the case as 
pleaded by petitioner, and reject this appeal, with costs. 
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The 1st February 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 

Officiating Judge. 

Caae No. 865 of 1858. 

Special Appeal from the decision of Movlvee Abdool Uzeez Khan, 
Principal Svdder Ameen of Pumeah, dated 27th March 1857, 
reversing a decree of Fuqueera LaM, Officiating Moonsiff of 
Bahadoorgv/age^ dated 1st September 1858. 

Sheikh Ughooree, (Plaintiff,) Appellant, 

versus 

Sheikh Wahid Alee and others, (Defendants,) Respondents. 

Movlvee Murhumut Hossein, for Appellant 
Movlvee Mahomed Ismail, for Respondents. 

This case was admitted to special appeal on the 13th November X J J"™* °°* 
1857, under the following certificate recorded by Messrs. B. J. Colvin are not reSrict- 
and J. H. Patton. , ' . we^tion°° f of 

" This was a suit on bond, decided against petitioner, plaintiff, on deedoiSy, or of 
appeal. The defendant admitted execution of bond, but denied pymentof con- 
receipt of consideration money ; and this being established to the J^ ^ d ° £ 
satisfaction of the principal sudder ameen, he dismissed the claim, take proof on 

"It is urged, in special appeal, that, by Section XV. Regulation !££}££££ 
HI. of 1793, it is sufficient to have the bond proved, as both condi- exigencies of 
tions, namely, execution of deed and receipt of money, are not eac " ca8e * 
necessary. This argument is founded on the use of the word or 
instead of and in the Section alluded to, from which it is contended 
that proof of either one or other condition is sufficient. 

" We admit the special appeal to try the point." 

Judgment. 

The circumstances of this case, as shown by the record, are 
somewhat peculiar. 

The present petitioner sued ten defendants on a bond, and neither 
of the defendants filed any answer to the plaint. Petitioner, 
when called upon for proof, gave a list of six witnesses, and, in the 
month of May following, tendered the evidence of three of them, 
which went to show that the bond in suit was executed in their 
presence, but that at the time no consideration passed, it being 
understood by the witnesses that the amount had been previously 
paid. As fct the time when their evidence was heard, one of the 
defendants was said to be in court, the moonsiff called upon him 
for a reply to the suit, and he then admitted that the bond had 
l>een executed by himself and co-defendants ; but as no considera- 
tion had passed, they disputed the claim. On this the evidence 
of two other witnesses was tendered by the plaintiff in the following 
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month, who deposed to the previous payment of the money 
and to the subsequent execution of the bond. On this proof a decree 
. was passed by the first court ; but on appeal the principal sudder 
ameen, doubting the evidence of the two last witnesses as to 
payment, on the ground that they were not brought forward in the 
first instance, and holding that no consideration passed at the time 
of execution, and that no distinction had been made by the plain- 
tiff as to the nature of the evidence to be given by his witnesses, 
dismissed their claim. 

This certificate now asks, whether the principal sudder ameen 
was right in requiring proof of payment when execution was ad- 
mitted, and whether the provision of Section XV. Regulation III. 
of 1793 did not require that the courts below should decree the 
amount of the bond on proof of execution only. In the present 
case, as the witnesses to the bond, who were first examined, could 
not speak to the fact of any consideration being passed, we see no 
illegality in the court below having received evidence on that 
point ; and the evidence so tendered being within the competency 
of the court to consider, it was also within its competency to de- 
cide upon its value. We cannot, therefore, interfere with the court's 
judgment in this case. On the point, whether the provisions of 
Section XV. Regulation III. of 1793 require the court to look 
only at proof of execution, we consider that no such imperative 
rule is therein laid down. The prohibition contained in the law is, 
not to decree without proof that the execution has been made in 
the presence of two credible witnesses, but does not bind the court 
in all cases to decide the claim on such evidence only. 
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The 3rd February 1859.. 

J. H. PATTOK, Esq., Judge, and G. Loch, Esq., Officiating Judge. 

Petition No. 1487 of 1858. 

Application for Special Appeal from the decision of Monlvee 
Mahomed Nazvm Khan, Principal Sudder Ameen of Dacca, 
dated 9th July 1858, reversing a decree of Mr. T. G. Pmnimg- 
ton, Sudder Moonsiff of that district, dated 28JA July 1857, in 
the case of 

Musst EEurrosoonderee and others, Plaintiffs, Petitioners, 

versus 
Manikchand Bysack and bthers, Defendants. 

Baboo Zfnoohoolchvmder Mookerjee, for Petitioners. 
Baboos Shumbhoonath Pundit and Bungsheebuddv/n Mitter, for 
the Opposite Party. 

It is hereby certified that the said application is granted on the edfw'the'iower 

following grounds. court had ap- 

Plaintiffs, petitioners, sued to recover possession of lands belonging S^^S^JJ 
to their talook R&dakishen, kismut !Burtpore, from which, they erroneously, 
allege, they were ejected by an order of the magistrate, under 
Reflation XV. of 1824, on the 11th March 1839. The defendants 
allege that the lands belong to their talook Rughoram, kismut 
Eulgaon. The lower court, rejecting the plea of limitation, gave a 
decree for possession on the merits. On appeal, the principal sudder 
ameen dismissed the suit, on the ground of limitation, making a 
calculation, by which he showed that, even if the time during winch 
the nonsuited cases instituted by plaintiffs were pending be deducted, 
yet the present action was not within time, and adding that it was 
obvious from a report of Guqgadhur Ameen, dated 9th Srawun 
1240 B. S., that Kadir Buksh, whom the defendants now represent, 
was put in possession by an ameen of mouzah Kulgaon, which he 
had purchased at auction, and from the decision under Regulation 
XV., dated the 11th March 1839, it appears that the lands then in 
dispute were admitted by plaintiffs to be the subject of the present 
suit ; and he, therefore, concludes the case to be barred by the 
statute of limitations. 

la special appeal the objection urged is, that the principal sudder 
ameen has calculated the time from the decision under Regulation 
XV. to the institution of the present suit erroneously. The case 
under Regulation XV. of 1824 was disposed of on the 11th March 
1839, and the present case was instituted on the 26th June 1856, after 
the lapse of 15 years 3 months and 16 days. During this interval a 
suit for this property between the same parties was instituted on the 
6th June 1850 and nonsuited on the 27th July 1852. A fresh suit 
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was instituted on the 19th February 1853 and nonsuited on the 29th 
April 1854. In allowing for the time during which the nonsuited cases 
were pending, the principal sudder ameen has calculated the period 
of the first case to be 2 years and 21 days, whereas the proper time 
was 2 years 1 month and 21 days ; and, though he has calculated 
the period of the second case correctly, viz. 1 year 2 months and 
1 1 days, yet the total of the two periods, viz. 3 years 2 months and 
2 days, is incorrect, the proper period being 3 years 4 months and 
2 days ; and if this period be deducted, the plaintiffs are within time. 

It was observed by the respondents, that this is not the only 
manner in which the principal sudder ameen has applied the statute 
of limitation ; for he goes on to show, that the former proprietor of 
Kulgaon got possession of these lands through an ameen of the 
civil court long before the case under Regulation XV. of 1824 was 
commenced, and, consequently, the date of plaintiffs' dispossession 
was long anterior to that decision, and if that date be taken, plain- 
tiffs are altogether out of court. 

The calculation made by the principal sudder ameen is evidently 
erroneous. Plaintiffs are entitled to a deduction of 3 years 
4 months and 2 days, during which their nonsuited cases were 
pending ; and by this calculation plaintiffs are within time, having 
instituted the present suit 11 years 11 months and 14 days after 
the decision of the magistrate, passed under Regulation XV. 
of 1824 ; and we think also that the principal sudder ameen is 
incorrect in assuming that the report of Gungadhur Ameen, dated 
7th Bhadur 1240 B. S., comprises the land now in dispute, for that 
makes no specification of particular plots, but simply gives Kadir 
Buksh possession of his auction purchased estate of Kulgaon. 
Having assumed this to be the case, and it being admitted by plain- 
tiffs that the lands now in litigation are the same as those comprised 
in the Regulation XV. case, the principal sudder ameen dismisses 
the suit on the ground of limitation. We think, however, that before 
the statute of limitations can be applied in this manner, a distinct 
finding must be come to, whether the lands now in dispute were or 
were not comprised in the area, of which possession was given te 
Kadir Buksh, by the ameen, in 1240 ; and that the principal sudder 
ameen was wrong in resting his judgment in any way upon the 
decision under Regulation XV. of 1824, which it is the object of the 
present suit to set aside. We, therefore, remand the case, to be tried 
with reference to the above remarka The principal sudder ameen 
will ascertain whether the lands in dispute are comprised in the 
ameen's report of 1240, and will then proceed to apply, or other- 
wise, the statute of limitations according to the finding he arrives at 
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The 12th February 1859. 
B. J. Colvin, Esq., Judge, and G. Loch, Esq., Officiating Judge. 

Petition No. 1419 of 1858. 
Application for Special Appeal from the decision of Mr. W. 
Tayler, Judge of Mymensing, dated 1 6th June 1858, revers- 
ing that of Moulvee Ahmed Bujcsh Khan, Principal Sudder 
Ameen of that district, dated 27th Jvly 1857, in the case of 

Anundmoyee Chowdrain, Plaintiff, 
versus 
Bishonath Abustee, (Petitioner,) and others, Defendants. 

Baboo Ramapersad Roy and Mr. R. T. Allan, for Petitioner. 
Baboo Unookoolchunder Mookerjee, for the Opposite Party. 

It is hereby certified that the said application is granted on Case remand- 
the following grounds. SSfiTJE 

Two points are urged in special appeal : 1st, that there was no points material 
privity between the plaintiff and the defendant, petitioner, which Jj theca^e"" 011 
could entitle the former to bring an action against him ; and, 2raiJ ? 
that as Sheebchunder, the father and guardian of Greeshchunder, 
the adopted son of Hurromonee, whose adoption had not then 
been set aside, had assented to the payment of money, it was 
immaterial whether Anundmoyee had given her consent to its pay- 
ment or not ; and she could not, under these circumstances, have 
an action against the defendant, petitioner. 

Kirteechunder Chowdree died, leaving a widow, Anundmoyee, 
and a minor son, Bhoobunmohun, who married Hurromonee. 
Bhoobunmohun died during his minority, without issue. Anund- 
moyee and Hurromonee both adopted sons, and were in joint pos- 
session of the property of Kirteechunder. Hurromonee incurred a 
personal debt to the defendant, Bishonath Abustee, who sued and 
obtained a decree against her. She died in 1257 ; and, owing to the 
quarrels between the two adopted sons, the property was attached 
by the collector, under orders of the civil court, in 1259, and the 
collections kept in his custody. The defendant, decree-holder, applied 
for liquidation of his decree from the assets in the collectors hands, 
and, as alleged, he received the amount under orders of the court. 
The two adoptions were finally set aside by a decision by the Sudder 
Dewanny Adawlut, in 1855, corresponding with 1262, and the whole 
of Kirteechunder's property reverted to the possession of Anund- 
moyee. She now brings a suit against the petitioner, decree-holder, 
to recover the sum paid to him from the collections of the estate 
in liquidation of his claim against Hurromonee, on the plea that, 
the adoption of Greeshchunder being set aside, the assets in the 



Digitized by 



Google 



( "8 ) 

collector's hands belong exclusively to her, and were not available for 
the payment of the personal debts of Hurromonee. 

We can gather from the decision of the judge, that the assets 
in the collector's hands were from collections made subsequent to 
the death of Hurromonee, she having died in 1257, and the attach- 
ment of the property having beefri made in 1259. But it does not 
clearly appear whether these collections were for a period previous 
to the death of Hurromonee, though realised subsequent to that 
event. If they were, there can, we think, be no question that 
petitioner, decreedar, was entitled to have them applied to the 
liquidation of his decree, for they must be considered as sums to 
which Hurromonee was entitled. Further, the judge has found that 
payment of the money was not made with the consent of Anund- 
moyee ; but it does not clearly appear in what capacity Sheebchunder 
acted, whether as an agent of Anundmoyee, or as guardian to the 
minor, Greeshchunder. As a distinct finding on both the above 
points is material for the determination of the case, we remand it 
to the judge, tQ dispose of it with reference to the above instructions. 

The 12th February 1859. 
J. H. Patton, Esq., Judge, and G. Loch, Esq., Officiating Judge. 

Petition No. 1221 of 1858. 
Application for Special Appeal from the decision of Mr. R. Aber- 
crombie, Judge of Dacca, dated 29th May 1858, reversing that 
of Movlvee Mahomed tfazim Khan, Principal Sudder Ameen 
of Dacca, dated 2Uh Jvly 1857, im the case of 

Radhakanth Bose alias Khurkoo Bose, Plaintiff, Petitioner, 

versus 
Mirza Mahomed Hossein and others, Defendcmts. 

Baboos Bamapersad Boy and Kishenkishore Ghose, for Petitioner. 
Baboo Jugdanund Mookerjee an# Mr. B. T. Allan, for the 
Opposite Party. 

That a plaint It is hereby certified that the said application is granted on the 

is struck off the <• n^ •„„, «^™J„ r 

file on applica- following grounds. 

tion, is not a Plaintiff purchased talook Izzutoonissa Begum, at a sale for 

JKtii^SSf arrears of revenue, on the 1st October 1836, under Kegulation 

the penalty of XI. of 1822, and was ordered to be put in possession by an ameen 

feSHSdwAct °^ ^ e c * v ** court - Defendants opposed his possession in certain 

XXIX. of 1841. villages, and his application to the judge was rejected on the 29th April 

1814, who referred any party aggrieved to a regular suit ; and the 

above order was confirmed by this Court on the 15th March 1842. 

The plaintiff then brought a suit to obtain possession on the 20th 
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January 1848. On the 9th May following he applied for permission 
to correct a defect in the plaint. This petition was filed with th% 
record. He then filed a further petition, requesting that the case 
might be struck off the file, as he intended to amend his plaint and file 
a fresh suit. The case was struck off on the 12th November 1849, 
and plaintiff instituted a fresh suit on the 6th July 1850. The plea 
of limitation in bar of the suit was rejected by the principal sudder 
ameen, who held that plaintiff was entitled to have the period 
during which the previous suit was pending deducted, and, in such 
case, he would be within tima On appeal, the judge held, that, as 
the case was not nonsuited, but struck off, that order was equivalent 
to dismissal on default ; and as Section II. Act XXIX of 1841 
particularly declares that dismissal under that Act does not prevent 
lapse of time under the law of limitation being incurred, he consi- 
dered the hearing of the suit barred under the statute of limita- 
tions, and, reversing the decision of the lower court, dismissed the 
plaintiff's claim. In special appeal it is urged that the law, upon 
which the judge rests his judgment, is not applicable. 

We think the judge has misapplied the provisions of Act XXIX. 
of 1841. Suits under that Act are dismissed on default ; but, in the 
present case, the plaintiff was guilty of no default, but, as shown by 
nis petition of May 1848, was engaged in carrying on his suit, and 
that suit was, on his own application, struck off the file. The use 
of such words as " struck off the file " in the order cannot, under 
any circumstances, bring the plaintiff under the penalty incurred for 
default under Act XXIX. of 1841 ; and, deducting the period of 
1 year 9 months and 22 days allowed by the principal sudder 
ameen, the plaintiff is clearly within time. We, therefore, reverse 
the order of the judge, and remand the case, to be tried and disposed 
of on its merits. 
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The 14th February 1859. 
• C. B. Trevor and H. V. Bayley, Esqs., Officiating Judges. 
Petition No. 731 of 1858. 

Application for Special Appeal from the decision of Mr. J. 
Grcmt, Judge of Dinagepore, dated Wth February 1858, 
affirming that of Mr. J. Reily, Principal Sudder Ameen of 
that district, dated 7th August 1855, m the case of 
Mr. J. J. Gray, Plaintiff, Petitioner, 
versus 
Mr. P. McArthur and others, Defendants. 

Bahoos Jugdanund Mookerjee and Kishenkishore Ohose, for 
Petitioner, JEx-parte. 

Case remand- ^ T ** hereby certified that the said application is granted on the 
ed for local in- following grounds. 

I^ro^iy con* When this case was first before us, we sent for the record and 
stituted am*en, the respondent The respondent has not appeared, 
thekndlbdo^g The plaintiff, &ray, sued the defendant, McArthur, and the deputy 
to the property collector of Maldah, for possession of 303 beegahs 10 cottahs of 

tiff w to P that land and me8ne P™ 618 - 

alleged by de- Plaintiff claimed the land as belonging to a resumed Government 

feudant. estate called Shahpoor Paharpoor, of which plaintiff had the 

farming settlement, alleging that defendant had dispossessed him. 

Defendant stated that the lands belonged to a Government 
escheated estate, called Alumpoor, of which he had a farming jote ; 
and that they were thus properly in his possession. 

The principal sudder ameen dismissed the suit, and the judge 
upheld the decision. 

The plaintiff appeals specially, urging that the judge has gone 
only on the map of an ameen made before, and not with reference 
to, this controversy ; that the judge has not considered plaintiff's 
proofs, or recorded any opinion on them ; that there is nothing to 
show, as recorded by the judge, that defendant, McArthur, stated 
that he petitioned for plots A and B, to be settled with him ; that 
McArthur's petition was for settlement of the lands as Shahpoor ; 
and that, in respect to plot D, the judge refers to defendants 
proofs, but in no way to plaintiff's. 

We find the chittas of 1244 are mentioned by the plaintiff as 
showing what he claims, and that the principal sudder ameen 
has examined these, as well as chittas of 1242, but that the judge 
in no way refers to either of these chittas. We further find that 
McArthur's petition for settlement speaks of the land he there asks 
for as of Shahpoor. The judge has found this to be the case in 
regard to the plot marked C ; but, looking to the terms of the 
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petition, we do not see that that plot is more specifically referred 
to than the others. 

We do not find that, since this litigation arose, any ameen has 
been deputed to investigate, on the spot, whether the measurement 
papers of Shahpoor or (if there be any) of Alumpoor show the 
lands in dispute to be in the one or other property ; nor what were 
the measurement papers on which the farming settlement or jote- 
daree tenure of the parties respectively was adjusted. 

The purposes of justice will, in our opinion, be best served, in 
such a case as this, where the judge's decision is defective, as above 
shown, by an order of remand, with a view to the judge's remitting 
the case to the court of first instance, with an instruction to depute 
a properly constituted ameen to make a local investigation and 
map, with reference to the contention of the parties, and to see how 
the chittas of settlement of Shahpoor Paharpoor and also of Alum- 
poor (if there be any of it) bear upon the right of either party ; 
and generally to make such enquiries and report as may best aid 
the court to come to a correct conclusion, as to whether all or what 
portion of the land claimed by plaintiff as Shahpoor Paharpoor 
belongs to it, or how far defendant's averment, that he holds it as a 
jotedar of the escheated mehal of Alumpoor, is correct The prin- 
cipal sudder ameen will then take into consideration, with such 
report, all the documentary evidence on the record, and pass such 
decision as he thinks proper. We remand the case accordingly. 



The 14th February 1859. 

A Sconce, Esq., Judge, and D. I. Money, Esq., Officiating Judge. 

Petition No. 1056 of 1858. 

Application for Special Appeal from the decision of Moulvee 
Mahomed Haneef Khan, Principal S udder Amem of Patna,. 
dated 2Uh March 1858, affirming that of Baboo Hursahoye 
Singh, Additional Moonsiffof Bark, dated 28£& December 1857, 
in the case of 

Sheobur Singh and others, Plaintiffs, 

versus 

Chowdree Jeebun Singh and others, Defendants, Petitioners. 

Baboo Kishensukha Mookerj'eb, for Petitioners. 
Moonshee Abbas Alee Khan, for the Opposite Party. 

This was a suit for a share of malikana, derivable from the ryots jJJSHTa d££ 
holding certain invalid lands. Petitioners denied plaintiffe* right, gion on a sop- 
pleading limitation, and asserting that the ryots paid their rents to £5^*^^ 

them. exist. Remand. 
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The ground of special Appeal is, that the principal sudder ameen 
has founded his decision on a supposed admission made by the 
appellants in their appeal to him. We find no such admission, nor 
can the pleader for plaintiffs show us to what statement in the appeal 
the principal sudder ameen can be supposed to have referred. On 
the contrary, the entire tenor of the appeal is to deny plaintiffs' right 
to the malikana claimed. We accordingly are necessitated to 
remand the case, that the principal sudder ameen may re-dispose of 
it upon the issues taken before him. 



The 14th February 1859. 

B. J. Colvin, Esq., Judge, and 0. B. Trevor and G. Loch, Esq&, 
Officiating Judges. 

Regvlar Appeals from the decision of Baboo QoHndckwnder 
Chowdree, Principal Suddenr Ameen of MoorsJiedabad, dated 
1st December 1856. 

Case No. 11 of 1857. 

Mr. H. Deverell, on the part of Messrs. Watson and Co., (Defend- 
ant,) Appellant, 
versus 
Bai Moheshnarain Roy, (Plaintiff)) and Shamanund Boy and others, 
(Defendants,) Respondents. 

Baboo- Ramiapersad Roy and Mr. R. T. Allan, for Appellant 
Baboo Shumbhoonath rwndit, for Respondents. 

No. 131 of 1857. 

Collector of Moorshedabad on the part of the Court of Wards* 

(Defendant,) Appdlaavt, 

versus 

Bai Moheshnarain Boy, (Plaintiff,) and others, (Defendants,) 



Baboo Ramapersad Roy, for Appellant. 

Baboo Unnodapersad Banerjee, for Bespondents. 

Suit laid at Company's Rupees ll,594j-8a.-5gr.-2c. 

ttw^SHt being ^ HE pl^tiff sued to recover possession of certain lands belong- 
proved that ing to his zemindaree Shokallypoor, of which he had been deprived 
S e ^ d pia\ntiff b y *? order of the magistrate under Act IV. 1840, dated the 25th 
formed part of April 1857. It appears that the four villages, Allatoly, Bamchun- 
!w^*™ der P°° r > Koodalkati, and Ganti Juggernath Singh, were destroyed 
up to plaintiff many years ago by the encroachments of the river. Subse- 

by the revenue 

authorities^ under orders of the special commissioner. New pleas not urged by the 

defendant m the court below, and not brought forward in the pleadings, were rejected. 
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quently alluvial accretions took place, and a suit for the resumption 
rf the new accretion, known as Allatoly, was instituted. Another suit 
for the accretions, known as Ramchunderpoor, Koodalkati, and Jug- 
gernath Singh, was also commenced. The former suit was decreed 
in favor of Government ; the latter was struck off by the collector 
under the provisions of Act IX. of 1847. An appeal was preferred 
by the plaintiff to reverse the decision in the former suit, and the 
special commissioner, on the 29th July 1847, directed the collector, 
after ascertaining the area of the new formation, to make over to 
die plaintiff so much land as was entered in the ruqbabundee of the 
estate, and to resume any lands in excess. The area, on measure- 
ment, was found to be 14,569 beegahs 14 cottahs, of which 11,688 
beegahs 5 cottahs were given up to plaintiff, and 2881 beegahs 
8 cottahs remained and were settled with him in December 1850. 
Disputes subsequently arose between plaintiff and the defendants, 
Watson and Co., who are farmers of the adjacent estate, Bungshy- 
buddunpoor, in which also plaintiff has a share. The defendants 
claim the lands as part of their farm, and their disputes led to the . 
institution of a suit under Act IV. of 1840, in which the deputy 
magistrate was deputed to lay down a boundary line between 
the two estates, which he did on the 15th April 1851, and his 
investigation was confirmed by the magistrate on the 25th of the 
same month, Which order was upheld by the session judge, to whom 
the plaintiff appealed. By the boundary line thus laid down by the 
deputy magistrate, the plaintiff alleges that he was deprived of 
27} beegahs of the original lands of mouzah Srimuntpoor in 
ShokaUypoor, and of 4112 beegahs out of the 11,688 which had been 
given to nim by orders of the special commissioner, in lieu of the 
original villages mentioned above, which had diluviated ; and he 
therefore instituted the present suit, to recover possession with mesne 
profits. A local investigation was made by the moonsiff of Jungy- 
poor in person, who, after tracing the lands measured by the resump- 
tion officers, by the help of the chittas from the collector's office, and 
after examining the deputy collector, under whose superintendence 
the lands released to and settled with plaintiff had been measured, 
and other witnesses, both thosfe summoned by the parties, and others 
whom he found on the spot, determined, for reasons assigned in his 
proceeding of the 27th June 1856, that the alluvial lands claimed 
were included in the area released to plaintiff by orders of the special 
commissioner, and that the original lands belonged to his village 
of Srimuntpoor. And the principal sudder ameen, considering the 
investigation correct, and finding nothing valid was urged to 
impugn its correctness, gave a decree in conformity therewith in 
favor of the plaintiff. 

Two appeals have been preferred from this decision, one on the 
part of the Messrs. Watson, the other on the part of the Court 
of Wards in charge of the estate of the minor, a shareholder of 
talook Bungshybuddunpoor. 
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The objections urged by both appellants are similar, and their ap- 
peals may be disposed of together. These objections are comprised un- 
der three heads. First, limitation. It is urged that plaintiff must prove 
his cause of action ; that he must prove dispossession at a certain date 
and also previous possession within twelve years, and not having been 
able to do so, his suit, under the recent decision of this Court, dated 
the 9th, July 1858, is barred, and the principal sudder ameen has 
come to no legal finding on the fact of possession. It is urged, in 
the second pkoe, that* owing to the imperfect and irregular manner 
in which the local investigation has been conducted by the moonsiff, 
and the equally imperfect and unsatisfactory evidence given in this 
-case by the deputy collector, and the defective manner in which the 
chittas and settlement proceecjings have been drawn up, coupled 
with the fact that the land was found at the time of the professional 
survey to be not in the plaintiff's possession, it has not been 
proved that the lands in dispute were included in the area released 
to plaintiff under orders of the special commissioner. Even if this 
were found to be the case, it gave the plaintiff no right to the lands, 
for appellants were not parties to the resumption proceedings, and 
jthe special commissioner's orders are, consequently, not conclusive 
against them ; and, therefore, it remained with plaintiff to prove his 
jight Thirdly, the question of title, though the principal point 
involved in the case, has not been properly determined. The right 
is abundantly shown to belong to defendants legally and equitably, 
by the natural position of the lands ; and plaintiff must show his 
right to overstep the defendants' boundaries, and that it extends over 
lands formed in front of the original villages belonging to defendants, 
,to which formation the defendants are entitled by law. 

With regard to the plea of limitation feet forth by the appellant, 
the Court determined that it was advisable to enter into the merits 
of the case before any application of the statute of limitations was 
made to the plaintiff's claim. It was urged, therefore, for the appel- 
lant, that the plaintiff had failed to prove his dispossession from 
these lands, or that they were included in the area released to him 
by orders of the special commissioner ; that the data on which the 
local^yivestigation was founded, viz. the chittas and settlement 
proceedings, were so defective, that it was impossible from the for- 
mer, as shown by the moonsiff s proceedings of the 31st May and 5th 
June 1852, to trace the lands comprised in the measurement, or to 
determine from what point that measurement commenced ; and the 
deputy collector, though speaking generally as to the correctness 
of the boundary pointed out by plaintiff', was unable to point out in 
his own map the position of certain villages named by the defend- 
ants, or the site of the resumed lands which he had settled. Referring 
to the boundaries of the resumed and settled lands laid down in the 
deputy collector's proceeding, the counsel pleaded that these were 
opposed to the actual position of the villages abutting those lands ; 
that the boundary of the villages Raneenuggur and I)olubhpoor 
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was stated to be to the north of the resumed area, but no pains 
bad been taken to determine what was the real boundary of these 
two villages, and, as they also belonged to the plaintiff, he had no 
difficulty in extending their area further to the south-east than he 
was entitled to do, and thereby encroaching on the defendants' 
* lands, under the pretence that they appertained to the four diluvi- 
ated villages. That this was the case, is evident from a comparison of 
the ruqbabundee of the above two villages compared with the area 
found by the professional survey, the former snowing the extent 
of these villages to be 1286 beegahs and 3386 beegahs respectively 
in the year 1201, the latter making them comprise 5882 beegahs 
and 895 1 beegahs. Another statement, made by the appellant, may 
be mentioned here. He affirms that the original dispute between 

Jlaintiff and the Messrs. Watson related to a fishery known as the 
[eenkote of Tegurria, which subsequently enlarged itself, till it com- 
prised the area referred to in the deputy magistrate's investigation, 
and the plaintiff, by a petition of the 9th March 1857, alleged that it 
was situated within the resumed area of 2881 beegahs settled with 
him. Now, finding, the area in dispute to be much in excess of the 
resumed area, plaintiff has shifted his ground, and claims the land as 
part of the area released to him by orders of the special commissioner. 
As, however, the appellant has not brought forward any proof of this 
assertion, to which a denial is given by the respondents, we think it 
unnecessary to take any further notice of it. 

In determining this case, we have first to ascertain whether plain- 
tiff has established his averment that the lands in dispute were 
measured under the special 'commissioner's instructions of July 
1847, and form a portion of the area released to him by orders 
of that officer. This point has been settled by the local investiga- 
tion of the moonsiff, whose £reat difficulty appears to have been to 
have discovered the exact point from which tne resumption officer's 
measurement commenced ; and having ascertained that the trimohunee 
mentioned in those chittas corresponded with that actually in existence, 
a fact apparently much contested at the time, but now admitted by 
both parties, he was able with some difficulty to trace the lands, and he 
found that the area then measured comprised the lands now in dispute, 
and that they were included in that portion which had been given up 
to the plaintiff under the orders of the special commissioner. Now, 
the title under which the plaintiff claims these lands is the above- 
mentioned order of the special commissioner, which assigned possession 
of them to him in lieu of his permanently settled villages, which had 
diluviated ; and if the appellant contested in the lower court the 
plaintiff's right to these lands, though included in the resumption 
officer's measurement, on the plea of their belonging notwithstand- 
ing to Bungshybuddunpoor, it was for him to adduce prbof in sup- 
port of his averment. The plaintiffs title to these lands, resting 
on the special commissioners decision, was as valid as his right 
to the permanently settled villages, in lieu of which they were 
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Assigned to him, and, unless rebutted by the appellant, it must still 
Continue to be held good, The appellant, however, has not urged 
this plea in the lower court. In his answer he admits the plaintiff's 
title to the lands released to him by order of the special commis- 
sioner to be good, but he contends that the lands in litigation are 
separate from and not comprised within the released area. On this * 
averment alone he rested his claim in the lower court, and he 
cannot, in appeal, be allowed to bring forward a new and alternative 
plea, to the effect that, though the lands be included within the area 
measured by the resumption officer, and released to the plaintiff, 
yet his (appellant's) rights are not affected thereby, as he was not a 
party to the suit. Reference has been made by the counsel for the 
appellant to the contiguous villages of Bamnuggur and Dolubhpoor 
belonging to the plaintiff, and it has been suggested that, as their 
area, according to the survey, greatly exceeds the area recorded in 
the ruqbabundee of 1201, plaintiff has included within the boun- 
daries of those villages lands which ought properly to have been 
assigned to the diluviated villages, and has, consequently, trespassed 
upon lands which, being an increment to the appellant's estate, 
having formed in front of his permanently settled villages, legally 
and equitably belong to the appellant This plea also is taken now 
for the first time, and is inconsistent with the appellant's main plea, 
that the disputed lands were not included in the resumption officer's 
measurement. It appears that, at the time of the local investiga- 
tion by the moonsiff, the appellant wished to point out a line further 
to the north-west as being the boundary laid down by the deputy 
magistrate, and endeavored to show another spot other than that 
ultimately fixed on by the moonsiff as the point from which the 
measurement of the resumption officer commenced ; but his plead- 
ings contain no such averment as is now brought forward, that 
the villages of Bamnuggur and Dolubhpoor comprise lands which 
should have been assigned to the diluviated villages. We think 
that no application of the statute of limitations can be made in the 
present case. The rule laid down in the decision of 9th July 1858 was 
that if a person, when the period for bringing his action has all but 
expired, sues to recover possession, he is bound, not only to prove 
the act of dispossession, but to show that he held previous posses- 
sion within twelve years of the date of suit. This ruling is not 
applicable to the present suit, for the plaintiff made no delay in 
bringing his action to recover possession of the lands which were 
assigned to him by orders of the special commissioner, and from 
which he alleged himself to have been dispossessed by the orders 
of the magistrate in 1851 ; for we think, from an examination of 
the record as now laid before us, that the lands now in dispute 
formed part of the area released to the plaintiff, and of which he 
was put in possession by the revenue authorities in 1850, in lieu 
of the diluviated lands of Allatoly and other villages, and conti- 
nued in possession, till ejected by the magistrate's order, not passed in 
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conformity "frith Act IV. of 1840 ; and that his title thereto id good 
and valid, unless the defendant could show a better title to them. 
As, however, the defendant, appellant, has admitted the plaintiff's 
rights to all lands released to him by orders of the special commis- 
sioner, and rests his claim to the portion now in litigation, on the 
eole ground of their not being comprised within the measured area, 
we cannot permit him, at ,this stage of the case, to alter his plead- 
ings, and, having failed to substantiate his plea as originally 
brought, to substitute another, which he failed most unwisely to bring 
forward in the lower court We, therefore, dismiss both appeals, 
with costs. 



The 14th February 1859. 

B. J. Colvin, Esq., Judge, and C. B. Trevor, andH. V. Bayley, Esqs.* 
Officiating Judges. 

Case No. 302 of 1858. 

Special Appeal from the decision of Mr. E. Radcliffe, Acting 
AddUiorwl Judge of Chittagong, dated 9th December 1857, 
crffirming a decree of Movlvee Ushruff Alee Khovti, Principal 
Sudder Ameen of that district, dated 31st December 1855. 

Debee Doss Dutt (after him Goluckchunder Dutt) and others, (some 

of the Defendants,) Appellants, 

versus 

Mohunlal Sookul and others, (Plaintiffs,) and Musst. Dinoodeen 

Seetul and others, (Defendants,) Respondents. 

Baboos Ramapersad Roy and Kishenhishore Ohose and Moon- 

shee Ameer Alee, for Appellants. 
Baboo Shumbhoonath Pundit and Mr. R. T. Allan, for Mohunlal 
. Sookul, Respondent. 

This case was admitted to special appeal on the 6th May 1858, M ^^£^ 
under the following certificate recorded by Messrs. J. H. Patton conditional sale, 
and A. Sconce. 2"* ?> * «*& 

™ . T . . A , ± . u-^'it tional sale with 

" This suit was instituted to recover possession ot certain lands possession and 
belonging to an estate styled turuf Seetadulput, on the ground ^ y ™ ( ? tof ^ 
that the lands were held on a mortgage by defendants, and that the Ranted to°the 
sum lent by the mortgagees, together with interest, had been mortgagee, it is 
realised from the usufruct of the property. the^ortgago? 

after notice of 
foreclosure, if he desire to preserve his equity of redemption, to pay any sum clamed 
by the mortgagee as still due within the year of grace. If he fail to do so, he acts at 
his own risk, and if, eventually, after a suit brought by him to redeem, one pice is found to 
have been duo at the expiry of the year of grace, his right to redeem must be declared to have 
lapsed. 

Held also, that in a mortgage of this nature, on a rait for redemption by the mortgagor, 
when the mortgagee has filed his accounts of collections, with a view of ascertaining whether 
any equity be outstanding in the mortgage, or not, the account must be made up to the date 
oi the expiry of the year of grace, and not to any subsequent period. 
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" On the part of the defendants it is pleaded, that the original 
transaction by which they acquired the land was a conditional sale, 
and that notice of foreclosure having been issued, on their applica- 
tion, on the 24th September 1850, plaintiffs, failing to redeem within 
a year of notice, could not, by this suit, recover the land claimed. 

" Both the lower courts have held defendants, petitioners, to have 
realised from the usufruct of the land more thai} their debt 
amounted to, and, accordingly, possession has been awarded to them, 
plaintiffs. 

" Petitioners take several grounds of special appeal : first, it is 
contended that, as plaintiffs, within one year from the issue of 
notice, did not discharge the debt due, they lost their right of 
redemption, and, secondly, that the lower courts have erred in 
extending the account of collections beyond the year of notice 
down to the date of decision. 

" With respect to the first point the judge remarks as follows. ' As 
it appears from the above that the terms of the ikrar had been 
vitiated by the defendants, and rthat between 1830 and 1850 they 
took no steps to foreclose, and that when they did, on the 24th 
September 1850, pray for the same, their case was struck off the file 
on the 4th January 1851, the year of grace not having expired, I am 
of opinion that the defendants had no right to foreclosure/ 

" In some respects the judge appears to be under some misappre- 
hension as to the legal rights and acts of the petitioners, the mort- 
gagees. Their petition for serving notice of foreclosure was appa- 
rently removed from the file in ordinary course of business after 
the notice had been issued, and so far the removal from the file 
could not affect the petitioners' rights. Again, we would observe 
that mere delay in applying for foreclosure does not affect the 
right to foreclose. Further, in what respect the terms of the 
original conditional mortgage had been vitiated by the defend- # 
ants, is not clear from the language used by the judge. Per- 
haps it may be, as explained by Baboo Shumbhoonath Pundit, 
that allusion is made to the terms of a decree passed in 1831, 
whereby possession of a principal portion of the land mort- 
gaged, which had been withheld from the mortgagees, had been 
awarded to them. It is said that the terms of the decree of 1831 
varied the transaction from a conditional mortgage to a simple 
mortgage. We admit the special appeal to try the above two points." 

Judgment. 

It appears that, on the 12th Falgooi* 1189 M., or 1828 A. D., Lala 
Telookchunder executed, in favor of Sootoonarain Dutt, Ram- 
das Dutt, and others, ancestors of the plaintiffs, a deed, to the fol- 
lowing effect. " I, Lala Telookchunder, resident in Kunchunnuggur, 
do hereby execute this deed of conveyance, on receipt of considera- 
tion money, as follows : — That the turuf known by the name of 



Digitized by 



Google 



( 129 ) 

Seetadulput is my proprietary zemimiaree, containing an area 
of 144d.-14A.-18gr.-3c, of .which 29d.-3A.-16gr.-lc. are waste, and 
H5d.-llA.-10c. are cultivated, and bearing an annual jumma of 
ts. 1267-lOw-lTgr. ; that I have held long possession of the lands of 
tie aforesaid property, paying the public revenue and enjoying 
and appropriating the profits thereof ; that, being unable to pay the 
Government revenue any longer, I, of my own free will and accord, 
and in possession of my sound senses, hereby sell and transfer 
to you the whole 16 annas of my said zemindaree free from all 
encumbrance (with the exception of the villages of Jufferabad and 
Charbusbad,) and containing an area of llld.-9A.-9£<gr., of which 
21d.-8A.-4gr. are waste, and the residue 90d.-4A.-5gr.-2c. culturable, and 
bearing a sudder jumma of rs. 997-5a.-7£gr., on receipt of rs. 4900, 
the fair value thereof ; that you are hereby entitled to dispose of 
and alienate by sale and gift the whole estate, with the exception 
aforesaid ; that you, holding and possessing the cultivated and un- 
cultivated lands, tanks, &c., and paying the revenue to Government, 
are to enjoy and appropriate the profits, peacefully and without 
molestation, from generation to generation ; that when the survey 
and measurement of the aforesaid estate shall be made, you shall 
cause your own names to be registered as proprietors in conjunction 
with mine in the collectorate ; that neither I, nor my sons, nor grand- 
sons, shall ever claim the aforesaid zemindaree and the lands 
appertaining thereto. On these terms I have executed this convey- 
ance of the aforesaid estate, free of all encumbrance, on receipt of 
consideration." 

On the same day Sootoonarain Dutt and others executed, in favor 
of Lala Telookchunder, an ikrariiamah, or agreement, in which, after 
reciting the sale of Seetadulput to them, they, on their part, cove- 
nant, " that if the principal, as per bill of sale, be paid at the end of 
the period of seven years, they will relinquish the lands, together 
with the bill of sale, receipt for the money, dakhilas of the col- 
lectorate, documents of settlement and possession. If, on the con- 
trary, the principal sum be not repaid within the term stipulated, 
then the ikrar is to be null and void, and the bill of sale is to be 
absolute and conclusive. If, within the term stipulated, the pay- 
ment of the public revenue is withheld, so that the estate is sold by 
auction, then they bind themselves to pay the price which the lands 
in question would fetch at a private sala ' 

After the execution of these deeds, which were both duly register- 
ed, difficulties were placed in the way of the mortgagees' obtaining 
possession. They, consequerftly, in 1830, instituted a suit for the 
possession of llld.-9A.-9gr. -2c, stating that, in furtherance of the 
mortgage, they were about taking possession of the estate of Seeta- 
dulput, when, by the acts of the mortgagor, they were prevented 
entering into possession, and reciting other facts which it is unneces- 
sary to detail On the 30th September 1831, or 1 8th Assar 1 193 it., 
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the judge of Chittagong inspected the document above set 
forth, and, finding that it was stipulated in the deed executed 
by the mortgagor, Telookchunder, that if, within seven years, the 
principal were paid, the mortgagees, the plaintiffs in that suit, should 
restore the lands, and that the sale should be absolute were ft not paid 
within that time, he declared that the plaintiffs were entitled to pos- 
session of the whole property, until the period stipulated, or until the 
realisation of the money, with interest, from the proceeds of the 
estate ; and as plaintiffs had only been able to obtain possession of 
7d.-8fc.-6(/.-2c., he decreed to them possession of the remainder of 
the estate mortgaged, with costs of suit 

It appears that one Augustin Pinheiro and Buddinath Bajpye, 
who had obtained a decree against the mortgagor, sold his rights 
and interests in the estate of Seetadulput, which were foreclosed 
by the plaintiffs in the present suit, out of which this special appeal 
has arisen, on the 7th April 1851. As representatives, by purchase, 
of the mortgagor, they, therefore, sued for the redemption and for 
possession of the estate, inasmuch as the mortgagees have collected 
m excess of the sum due to them with interest. 

The court of first instance rejected the accounts filed by the 
defendants ; and, after a careful calculation of the profits, which 
have been reckoned on the amount of the arable land mortgaged, 
at the rates proved current by various summary suits and' evidence 
of witnesses, it came to the conclusion that the mortgagees had col- 
lected a sum in excess of that due to them, after deducting the 
original loan and the interest that has accrued thereon. The princi- 
pal sudder ameen, consequently, gave plaintiffs a decree. 

On appeal, the judge was of opinion, from the papers filed by 
the plaintiffs, that rs. 2 per kanee is a fair rate upon which to base 
the calculation ; and that, although the defendants assert that a 
balance of principal, rs. 4900 Sicca, and rs. 7074 Co. interest, 
is still outstanding, still they produce no evidence on which reli- 
ance can be placed ; and as, from the calculation as per record, it 
would appear that, up to 1217 M., the defendants had collected 
rs. I960 Co. more than they were entitled to, the plaintiffs, 
respondents, were entitled to possession. He, consequently, dis- 
missed the appeal, confirming the order of the court below. 

Against this decision the defendants, appellants, appealed specially, 
and their appeal was admitted to try two points : first, inasmuch as 
plaintiffs, within one year from the issue of the notice, did not 
discharge the debt, did they not, by such failure, lose their right to 
redeem ? and, secondly, whether the lower courts have erred in 
extending the account of collections beyond the year of notice 
down to the date of decision. 

There can be no doubt, as stated in the remarks of the admit- 
ting judges, that the court below has erred in ruling that the 
defendants have no right to foreclose, inasmuch as their case was 
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struck off the file on the 4th January 1851, previous to the expiry 
of the year of grace. Special appellants issued notice of fore- 
closure on the 24th September 1850, and after every thing necessary 
to be done by them had been done, the matter was. struck off the 
file on the 4th January 1851. This formal act has no effect upon 
the rights of the mortgagor and mortgagees. The mortgagor, or 
his representative by purchase, must, within one year from the 24th 
September 1850, have paid every pice due under the mortgage, or 
on that date the sale became absolute ; and, looking to the second 
point on which the special appeal has been admitted, we would 
observe that the account must be made up to that date only, and 
not to any subsequent period * 

With a view, nowever, of altogether getting rid of the effect of 
the notice and non-payment under it, it has been urged that the 
decision of the judge of Chittagong, dated the 30th September 1831 
A. D., converted a transaction which was in the nature of an 
usufructuary conditional sale into a pure usufructuary mortgage. 

We have attentively perused that decision, and we find that 
there is not the slightest ground for this allegation, which is now 
mentioned for the first time. The plaintiff in that case, the defend- 
ant in this, sued for possession of the estate which had been 
mortgaged to him, to which he was, under the terms of the deed, 
entitled. The court accepted the interpretation for which the 
plaintiff contended, and declared him entitled to possession during 
the remainder of the term mentioned in the mortgage-deed, or until 
the debt be paid with interest 

To this extent the court acted, but as to the court's converting a 
transaction of one nature into one of another, it neither had the 
power to do, nor did it in fact so act. 

It remains then for us to enquire whether, on the expiry of the 
yew of grace, any sum remained due to the mortgagees. It is of 
course quite competent to the mortgagor, or his representative, in a 
mortgage like that before us, to omit to make any payment during 
the year of grace, but this omission is at his own risk, and if one 
pice be on that date found to be due, the mortgage has become 
irredeemably foreclosed, and the conditional sale has become abso- 
lute. 

Now, looking to the accounts which have been accepted by 
the courts below, and which we cannot now question in special 
appeal, we find that, on the last day of the year of grace, a consi- 
derable sum, viz. rs. 2419, was due to the mortgagees. Such being 
the case, we hold that the plaintiffs have lost their equity of 
redemption, and that the special appeal must be decreed, and the 
decisions of the lower courts reversed, with costs. 

* See Macpherton on Mortgage*, pp. 213 and 214. 

T 
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The 14th February 1859. 

B. J. Colvin, Esq., Judge, and C. B. Trevor and G. Loch, Esqs., 
Officiating Judges. 

Special Appeals from the decisions of Mr. E. Jenkins, 0#- 
ciating Additional Judge of Sarun, dated oth November 
1857, affirming decrees of Mirza Mahomed Sadeeq Khan, 
Principal Sudder Ameen of that district, dated 25ik March 
1857. 

Case No. 304 of 1858. 

Nuseeb Lall, (Plaintiff,) Appellant, 
versus 
Rampersad Narain Singh and others, (Defendants,) Respondents. 

Baboo Shumbhoonalh Pundit and Moulvee Murhumut Hcssein, 

for Appellant. 
Moulvee Aftaboodeen Mahomed, for Reet Lall, Respondent 
Baboos Kishensukha Mookerjee and Kaleeprosunno DuU, for 

Jea Lall and Choonee Lall Sahoo, Respondents. 

Case No. 303 of 1858. 

Nuseeb Lall, (Defendant,) Appellant, 

versus 

Reet Lall and others, (Plaintiffs,) Respondents. 

Baboo Shumbhoonath Pundit and Moulvee Murhumut Hossein, 

for Appellant. 
Baboos Ra/mgopal Ghose and Unnodapersad Banerjee, for Reet 
Lall and Motee Raj, Respondents. 
Case remand- These cases were admitted to special appeal on the 7th May 
ctirteUvl ^ 1858 > ^^ the following certificate recorded by Messra A. Sconce 
posed of the and J. S. Torrens. 

neius 0na piS£ " Two several suits are now brought before us. In the one case, 
pK^The proper petitioner sued, after foreclosure, to be put in possession of four 
ta^fodecfcu ^^g 68 * w hich Rampersad Narain Singh, Tek Narain Singh, Musst. 
in$ "the cases Soobodh Kooar, and Dwarka Lall had conditionally sold to him ; and 

pointed out. 

A seeks to obtain possession of four Tillage*, conditionally sold to him by four separate 
parties, B, C, D and E, after due notice of foreclosure. B had previously pledged his rights in 
one village to R, as security for a loan. R sued and got an ex-parts decree, under which, in 
execution, be sold the rights of B, and purchased them himself, and instituted a suit for posses- 
sion, making A, as well as B, parties to the suit. The two suits were disposed of together, and 
ti.e lower courts held that, as K h»d obtained a decree against B, his right could not be ques- 
tioned, though A pleuded that the decree wns collusive. They therefore gave possession to R, 
and dismissed the claim of A, on th« ground that his mortgage was collusive. 

Held, that, as the conditional sale pleaded by A was last in date, the lower courts should 
have first inquired into its bona fid**, irrespective of the decree plea* led by R. Should it be 
found to be invalid, the whole claim of A would be rejected. If proved to be valid, A might 
thpn question the validity of the ix-parU decree heid by R ; and if that fthould prove to be 
transaction in good faith, A should oe put in possession of the property pledged by the other 
mortgagors. 
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in the second, Reet Lall and Motee Rae sued to be put in possession 
of a half share of Rampoor, one of those four villages, having 
purchased the same at a sale made in execution of a decree held by 
them. . 

" It appears that Dwarka Lall and another were the debtors of 
Beet Lall and Motee Rae ; and that, having mortgaged half of the 
village Rampoor as, security for their debt, the execution sale was 
made in fulfilment of that engagement. 

" The zillah judge has awarded possession to Reet Lall and Motee 
Rae for half of Rampoor, and has wholly dismissed the suit of 
petitioner for the four villages. 

" The deed held by Reet Lall and Motee Rae was dated in Bhadoor 
1259 (1852), and their decree for the debt due was pronounced on * 
the 10th March 1851 Before the judge, however, petitioner in 
appeal objected that the bond set up by the plaintiffs, Reet Lall and 
Motee Rae, was fraudulent ; and that the lien so acquired could not 
prejudice their title by conditional mortgage to the same village. 
This issue the judge declined to try, holding the decree of the 10th 
March 1854 to be binding on him ; and without entering into the 

Suestion of fraud as respects Reet LalTs lien, he held petitioner's 
eed to be collusive, as petitioner happened to be a mookhtear 
of one of the parties (he seems to mean) to the deed given to Reet 
LalL 

"The first ground of special appeal is, that the decree of 10th 
March 1854, to which petitioner was no party, could not bind him, 
and that the ground asserted by him should be tried. 

" And, secondly, it is urged that, supposing his claim to the pos- 
session of Rampoor to be thrown out, he was still entitled to a 
decree for possession of the other three villages, under his fore- 
closed mortgage, to which no opposition had been made. 

" We admit the special appeal to try these points." 

Judgment. 

The petitioner, Nuseeb Lall, alleges that Dwarka Lall, Musst Soo- 
bodh Kooar, Rampersad Narain, and Tek Narain conditionally 
sold to him their property in certain villages, on the 2nd June 1853. 
The property thus sold was as follows : a 5-arina 4-pie share in 
mouzahs Rampoor, Saudh, Ladpoor and Etaye, belonging to Dwarka 
Lall ; a 2-anna 8-pie share of mouzah Rampoor, and a 1-anna 
4-pie share in mouzahs Saudh and Ladpoor, belonging to Musst. 
Soobodh Kooar ; and a 2-anna 8-pie share of mouzah Etaye, belong- 
ing to Rampersad Narain and Tek Narain. On the 14th February 
1854 he served notice of foreclosure ; and the year of grace having 
expired on the 22nd February 1855, he brought a suit to obtain 
possession on the 30th March 1855. 
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Previous to this Dwarka Lall had mortgaged his 5-airaa 4-pie 
share of mouzah Rampoor to Jhensoo Roy, on the 1st April 1863; and 
when that person issued notice of foreclosure, the petitioner, Nuseeb 
Lall, to protect his own interests, deposited rs. 572-13, the. amount 
due by Dwarka Lall to Jhensoo Roy, on the 3rd June 1854. 

It appears, further, that Dwarka Lall had borrowed money from 
Reet Lall, and had, on 22nd Bhadoor 1259 F. S., corresponding 
with 2nd September 1851, pledged his rights in mouzah 'Rampoor as 
security for the debt Reet Lall brought a suit for the amount, and 
obtained an ex-paate decree, and in execution, sold the property 
pledged, on the 3rd July 1854, purchasing it himself, and then insti- 
tuted a suit for possession on the 13th March 1855, making the 
petitioner and others parties to the suit. 

The two suits, viz. that instituted by Nuseeb Lall for possession 
of his mortgagors' shares in the villages of Rampoor, &c., and that 
instituted by Reet Lall for possession of the share of Dwarka Lall, 
in mouzah Rampoor, were tried together. A decree was given for 
the latter, and the suit of the former was dismissed, his deed of 
conditional sale being declared collusive. These decisions of the 
first court were confirmed by the judge in appeal. 

It is urged by the special appellant that, as Reet Lall made Inn 
a party to his action, and sued not only to obtahi possession, but also 
to set aside the deeds of conditional sale executed by Dwarka Lall 
in favor of the petitioner and Jhensoo Roy, the special appellant, 
in hie suit, which was subsequently instituted and comprised the 
property for which Reet Lall had obtained an ex-parte decree, could 
not avoid making Reet Lall a party ; and as in his plaint, as also in 
his answer in Reet Lall's case, he declared the ex-parte decree obtained 
by that individual to be collusive, thejjidge should have determined 
this point, which was at issue between them. Instead of doing 
this, the lower courts held that, owing to the decree gained by 
Reet Lall, they were prevented looking into his case at all, and con- 
cluding from that decree that his claim was valid, they pronounced 
the conditional sale to the special appellant to be collusiva The 
proper course to have been pursued was, to determine, in the first 
place, and irrespective of Reet Lall's decree, whether the special 
(appellant's deed was collusive or otherwise, as it was the latest in 
date ; and, having come to a determination, should that have been 
in favor of the deed held by the special appellant, to have proceeded 
to examine into the allegations made by the special appellant, that 
the ex-parte decree obtained by Reet Lall was collusiva The special 
appellant then proceeded to point out the proofs of the bona fides 
m his sale, among which he referred to a petition filed by the 
mortgagors in the judge's court, in June 1853, and his having paid 
the amount due to Jhensoo Roy, when that party bad issued notice 
of foreclosure against Dwarka Lall ; and added that, admitting the 
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claim of Reet Lall to, be good against the share of Dwarka Lall 
in mouzah Rampoor, this should not bar the special appellant's 
right to obtain possession of the rest of the property pledged 
by Dwarka Lall and other parties, to which Reet Lall had laid 
no claim, and which right the mortgagors did not dispute, but 
the decision of the lower courts, resting exclusively on the ex-parte 
decree obtained by Reet Lall, had, by declaring special appellant's 
deed collusive, deprived him of his right to that property. 

We think that the lower courts have disposed of these cases 
on an erroneous principle, and have oome to a wrong conclusion 
as to the effect of the eayparte decree obtained by Reet Lall. The sale 
to Nuseeb Lall has, apparently, been declared collusive, because the 
decree of Reet Lall has been accepted as good ; for no other reason 
is assigned for this conclusion. We think that, as the deed held by 
Nuseeb Lall was of subsequent date, the course which should have 
been pursued was to have determined, first of all, and irrespective 
of Reet LalTs title, whether the document, on which the special 
appellant rests his claim, was (executed in good faith or otherwise. 
If proved to be collusive, his claim would at once be disposed 
of; if proved to be good, we think he would have a right to 

Juestion the validity of Reet LalTs ex-parte decree, and adduce evi- 
ence to show it to be collusive and liable to be set asida If 
Reet LalTs decree be also found to be a transaction in good faith, 
the claim of Nuseeb Lall to the property of the other mortgagors 
remains to be enforced. We, therefore, remand the case to the 
judge, who will send the record to the lower court, to be disposed 
of with reference to the above remarks. Before us one Choonee 
Lall brings forward a claim in opposition to Nuseeb Lall, as being a 
mortgagee in possession of the property in litigation ; but, though 
his name is entered as a defendant in the proceedings, we cannot 
gather from the decision what is the nature of the claim. The 
lower court, in disposing of the cases, should set forth clearly what 
are the rights of this last-mentioned party. 



Digitized by VjOOQlC 



( 136 ) 

The 14th February 1859. 

B. J. Colvik, Esq., Judgs, and C. B. Trevor and G. Loch, Esqs., 
Officiating Judges. 

Case No. 451 of 1858. 

Special Appeal from the decision of Baboo Taruknath Bidya- 
sagur f Principal Sudder Araeen of Cuttack t dated \§th Jcmu- 
ary 1858, affirming a decree of Baboo Gourbullubh Ghoae, 
Moonsiff of Pooree, dated \§th August 1857. 

Mohunt Gobind Ramanoqj Dass, (Plaintiff) Appellant, 

versus 
Ajaiblal Bhukt and another, (Defendants,) Respondents. 

Baboo Baneymadhub Banerjee, for Appellant, JEx-parte. 
Held ty a This case was admitted to special appeal on the 24th July 1858, 
SmrL^St the un( ^ er ^ e following certificate recorded By Messrs. C. B. Trevor and 
twins of the H. V. Bayley. 

P° fcta £ , ?^j5l j " Plaintiff sued defendants for enhanced rent 
payment °of a " Defendant put forward a pottah, alleging that, by virtue of its 
certain Tent as a terms, he was not subject to any increase. 

JnTdUdnotp^- " 'The moonsiff dismissed the plaintiff's claim, and the principal 
tect the tenant sudder ameen upheld the moonsiffs order. The reason riven by 
merit; Sdtha^ *be principal sudder ameen is, that the terms in the original Ooriah 
if he 'wished to pottah, tahi ba tahi, secure to defendant one and the same jumma, 
^ron'S y^r Jby year, al ; least for his. life . ' t . , t . 

ment, he should " The plaintiff appeals specially, urging that the judge has miscon- 
toha^neiawe stme( ^ *" e terms <&&&> and that their import is kist ba kist; 
so worded as to that the pottah is an ordinary one, binding the defendant to pay 

an^ernand^ W ^ at ^ e ma y ^ aV6 *° P 8 ^ M eaC * 1 instalment && ^Ue ; but that 

enhanced rent, these terms do not bar a suit for enhancement or afford a mokur- 
rurree right to defendant even for his life. 

" We admit the special appeal to try this point" 

Judgment. 

Messrs. C. B. Trevor and G. Loch. — " With reference to the parti- 
cular point on which the special appeal was admitted, we consider 
that the words, tahi ba tahi, are equivalent to the expression hist ba 
kist, used in Bengalee documents relating to the payment of rent ; nor 
do we find that the principal sudder ameen has given any other 
than this construction to them. He holds that, from the terms of 
the pottah under which the defendant was bound to pay an annual 
rent of rs. 12, tahi ba tahi, he was entitled to hold the land at 
that rate as long as he retained possession, and that his rent was not 
subject to enhancement The grounds urged by the counsel for the 
special appellant are, that Mohunt Damoodur Dass, from whom the 
defendant received the pottah, was only a manager of an endow- 
ment, the lands of which appertained to the temple of Juggurnath ; 
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that he, consequently, could not grant a lease for a longer period 
than his own life ; and that the terms of the pottah do not provide 
for the payment of a rent fixed in perpetuity. 

" On reference to the pottah, we find that it provides for the annual 
payment of rs. 12, and is only a yearly tenancy, but it does not limit 
the right of the landholder to enhance the rent. The tenant, if 
he wished to protect himself from enhancement, should have taken 
care that the lease was so worded as to guard him from any demand 
for increased rent With this interpretation of the document, we 
remand the* case to the principal sudder ameen for disposal, with 
reference to the above remarks. 

Mr. B. J. Colvin. — " I dissent from my colleagues in this case. 
The pottah was given to Ajaiblal, on the understanding that, as long 
as he retained the ground, he was to pay rs. 12 yearly. I deduce 
this from the condition on the pottah that he was to pay the 
amount, whether he built a house upon the ground or not. Ajaiblal 
is still alive, and, therefore, in his life-time the implied condition 
of the pottah should not be infringed. I would dismiss this appeal. 1 ' 

The 15th February 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 301 of 1857. 
Regular Appeal from the decision of Baboo Punchanun Baner- 
jee, Principal Sudder Ameen of Zittah Rajshahye, dated 
2Srd December 1856. 

Hurreenarain Gossain, (Defendant,) AppeUant, 

versus 

Doorgasoonderee Debea, widow of Lokenath Moitro, deceased, 

(Plaintiff,) Respondent. 

Baboos Aushootosh Chatterjee and Unookoolckunder Mookerjee, 

for Appellant. 
Moonshee Ameer Alee and Bbboo Bvmgsheehuddun Mitter, for 

Respondent. 

Suit* laid at Company's Rupees 7848-12. 

The defendant in this cause leased to Lokenath Moitro, husband i n ^So^iiSS 
of the plaintiff, the farm of Dehee Gosainbaree for six years, viz. by the civil court 
from 1259 to 1264 B. S., at an annual rent of rs. 7007* the Jjjgjjf^ 
lessee pledging his share of the zemindaree of Lushkurpoor in under will, had 

a right to sue. 
In the leu-e to her husbund there was no express stipulation :.bout its lapse or its con- 
tinuance on his death. But his widow's right to hold during the remainder of the lease 
was valid bjr general custom, so lone as she paid the rent faithfullr, the more 10 as prop* rty 
hud been pledged as security for the observance of all conditions of the lease. Possession and 
mesne profits during dispossession awarded. 
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security for the due fulfilment of the conditions of the lease. Loke- 
nath demised i^| 1261 B. S., before expiry of the farming lease ; and 
the defendant, ousting the plaintiff) took the farm under kha& 
management, asserting that Lokenath* s' rights in regard to it died with 
him. The plaintiff, therefore, brought this action in right of succession 
to her deceased husband, and, as his representative, to recover 
possession of the farm for the remainder of the lease, and to get 
mesne profits during^the period of dispossession. 

The defendant resisted her claim, on the allegation that the terms 
of the lease did not make it hereditary, and that, consequently, plaintiff 
could not succeed to it in right of her deceased husband ; that she 
was one of three wives who survived Lokenath Moitro, and pos- 
sessed no exclusive privileges under the will to entitle her to siie irre- 
spectively of them ; and that she had executed no engagement for 
renewal of the farm after the demise of her husband. 

The principal sudder ameen decreed for the plaintiff) holding her 
entitled to possession of the farm during the remainder of the lease, 
and to the wasilat she claimed 

The defendant appeals against the decision, pleading that the lease 
was not hereditary m its terms, and could not therefore devolve as 
of right upon the heirs of the lessee ; and that the action could not 
be brought by the plaintiff alone, as Lokenath left two other wives 
besides her ; and executors were appointed by the will under which 
the plaintiff asserts her rights. 

Judgment. 

In this case defendant, appellant, admits that he gave the farm in 
suit to the husband of the plaintiff for the term specified, who 
pledged certain landed property as security for the payment of the 
rents. It is also admitted by the defendant, that, when the plain- 
tiff brought this suit, he (defendant) held his lien over the property 
alluded to. It is not denied that plaintiff's husband died during 
the pendency of the lease, and that on his demise defendant evicted 
plaintiff from the farm. The terms of the contract, it is true, do 
not in words set forth that, in the event of the lapse of life of the 
original lessee, it shall devolve upon his survivor and representative ; 
but such express conditions in the deed are, in our opinion, unne- 
cessary to secure to the plaintiff the right she claims. A limited 
right of the nature asserted by her, we hold to be heritable by 
general custom, unless otherwise restricted by the express language 
of the deed ; and, in the present instance, its continuance appears to 
be guaranteed by the pledge of property as security for the pay- 
ment of rent during the whole period of the lease. So long as 
that rent is paid, the contract must subsist. The objection taken 
to the institution of this suit by the plaintiff we consider to be 
overruled, by the fact of her having been authoritatively recognised, 
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as the representative of her husband under his will, by a proceed- 
ing of the civil court of Rajshahye, dated the 9th April 1855, filed 
with the record. Holding then that the plaintiff is entitled to the 
same rights and privileges in the farm for the remainder of the 
lease as those enjoyed by her husband prior to his decease, and 
that she is his legal heir and representative, we concur with the 
principal sudder ameen in the propriety of his decision, adjudging 
her possession of the farm for the residue of the lease and mesne 
profits during the period of dispossession. We, therefore, affirm his 
judgment, and reject the appeal, with costs upon the appellant. 

The 15th February 1859. 

C. B. Trevor and H. V. Bayley, Esqs., Officiating Judges. 

Petition No. 1496 of 1858. 

Application for Special Appeal from the decision of Mr. R. J. 
Scott, Judge of City Patna, dated \Mh May 1858, revers- 
ing thai of Moulvee Mahomed Haneef Khan, Principal 
Sudder Ameen of that district, dated 4th March 1 857, in 
the case of 

Musst Beebee Nyamut and others, Plaintiffs, Petitioners, 

versus 
Fuzl Hossein and others, Defendants. 

Moonshee Ameer Alee, for Petitioners. 

Baboo Ramapersad Roy and Kishenkishore Ghose, for the Oppo- 
site Party. 
It is hereby certified that the said application is granted on the Held, that 

following grounds. however obj»*c- 

One fieebee Nyamut, the wife of Gholam Ghous, and others, his JJJJjJj^of ^! 
heirs, sued for possession of 8 £ annas of mouzah Anundpore Sur- namee transac- 
randah, for the registration of their names as proprietors, and for JjJJJJ^j^ ^Ye" 
the erasure of the name of Khadim Alee, and for the cancellation gal and in com- 
of a lease granted by this party. 2?««il! , ..«»? 

__ __© J i i • i t k i wasconseq'ient- 

They allege, amongst other things, that mouzah Anundpore was iy incumbent on 
sold for arrears of Government revenue, and bought by their ances- ^j^.* ^ 
tor, in the name of Khadim Alee, on the 11th November 1839 ; that to follow 'those 

roles in disco- 
vering the merits of the particular transactions before him, which hare been prescribed by the 
precedents of the Privy Council and of this Court. 

Held, also, that in the present case, in which the plaintiffs, special appellants, filed the 
original deed of sale, the receipt for the purchase money, and various other documents, and in 
which they allege that, though the purchase was made in the name of Khadim Alee, the reul 

Sirchaser was their ancestor, Gholam Ghous, and that Khadim Alee was a mere trustee for 
holam Ghous, in whom rested the beneficial ownership, it was incumbent on plaintiffs to 
prove the payment of the purekexe money by them, and if they did so, any subsequent acts 
done in the name of the nominal owner would be explained by reference to the original transac- 
tion; wh ere as, if they cannot prove that payment, their case most necessarily falL 

Case remitted for re-investigation by the judge, as suggested in the remarks made by the 
Court. 

V 
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their ancestor alienated various shares of the property to enable 
him to pay the purchase money in the name of Khadim Alee ; 
that, in short, In all legal instruments and transactions regarding 
the property, the name of Khadim Alee was used; that, subsequent- 
ly, Gholam Ghous caused Khadim Alee to draw up a deed of sale 
in his favor for the property ; that the deed was registered on the 
28th February 1850, but Gholam Ghous dying about that time, 
Khadim Alee refused to give up the deed, and, collecting a body 
of armed men, possessed himself of the property, and, the ticcadar 
colluding with him, ousted the plaintiffs. 

The defendants pleaded that Khadim Alee was the real purchaser ; 
that he was always in possession as such ; that the story of forci- 
ble ouster is false ; that he had agreed, in 1850, to convey the pro- 
perty by sale to Gholam Ghous, but that, as the consideration money 
was not paid, the transaction fell, though the deed remained in his 
possession. 

The principal sudder ameen, after attentively perusing the papers 
field by the plaintiffs, viz. the original bynamah of the collector, the 
receipt of the collector for the purchase money, the kuboolyuts of 
farmers and receipts for revenue, and also the proof filed by defend- 
ants, was of opinion that Gholam Ghous was the rightful owner of 
the property, and gave plaintiffs a decree. 

On appeal the judge remarks as follows. " It appears to me that 
this decree strikes a fatal blow at the validity of all titles to landed 
property, and sanctions a system by which the most binding and 
obligatory of legal instruments can be nullified, by a party bringing 
witnesses to swear that, at the time of their execution, there was an 
understanding that they were not to be binding, or to hold the sig- 
nification ordinarily attached to them. Thus, after the estate had 
been held for many years by Khadim Alee, Gholam Ghous asserts that, 
to get it in his name, he caused Khadim Alee to execute a deed of sale 
in his favor, covenanting to sell it to him and give him possession 
for rs. 8000 : at the same time he pleads that this deed is to be con- 
sidered merely as an ikrarnamah, as he, Gholam Ghous, was in pos- 
session before, and he would not have had to pay rs. 8000. I think 
this deed must be considered as telling against plaintiffs' claim. 
Again, though Khadim Alee is charged with having gone with armed 
men and plundered zemindaree papers, with a view of proving 
actual possession, no information of the act was given at the 
thannah." The judge reversed the order of the lower court, with 
costs. 

Plaintiffs now appeal specially, urging that the decision of tbe 
judge is defective ; that he should have looked at all their evidence, 
both documentary and oral, showing that they paid the purchase 
money of the estate and the revenue since ; and that it had always 
been in their possession ; and not, on a theoretical objection to 
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benamee transactions, have dismissed, without full enquiry, their 
claim. 

We think that there is much weight in the objections raised by 
special appellants. However objectionable the system of benamee 
transactions may be, that is, the system of representing acts to be done 
by one party which ar6 actually done by another, that system 
is legal and in common use. It must, consequently, be recognised 
by the courts, and those rules followed in discovering the merits 
of the transactions which have been prescribed by the precedents 
of the Privy Council and this Court 

In the present case, it is alleged by plaintiffs that, though 
the purchase was made in the name of Khadim Alee, the real 
purchaser was Gholam Ghous, that is, that Khadim Alee was a 
mere trustee for Oholam Ghous, in whom rested beneficial ownership. 
In order to prove this, it is necessary for the parties alleging it to 
prove that the purchase money was paid by them. If they do 
this, the subsequent acts done in the name of the nominal owner 
are all explained by reference to the original transaction, whereas, 
if they do not prove that fact, the others must be interpreted 
unfavorably to the parties failing to substantiate the allegation on 
which the suit rests. 

It appears that, in the present case, the plaintiffs, special appel- 
lants, filed the original deed of sale, the receipt for thp purchase mo- 
ney, and various other documents, to prove that the purchase money 
came from their ancestor, Gholam Ghous. But regarding these 
the decision of the judge is altogether silent ; and this silence is a 
defect, which requires to be remedied by a re-investigation. We, 
therefore, remit the case to the judge, with instructions that he 
re-enquire into plaintiffs' appeal, keeping in mind the remarks 
above suggested, and giving due and proper attention to all the 
documentary and oral evidence filed by both the parties before him, 
and pass eventually such a decision as the circumstances may seem 
to him to require. 
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The 15th February 1859. 
H. T. Raikes and B. J. Colvin, Esqs., Judges, and G. Loch, Esq., 

Officiating Judge. 

Case No. 277 of 1857. 
Regvlar Appeal from the decision of Movlvee Itrut Hossein 
Khan, Prmdpal Sudder Ameen of Rungpore, dated S\d 
December] 856. 

Deendyal Chatterjee, (Defendant,) AppeUaavt, 

versus 

Maharajah Azeemoodowla Bunwaree Kishore and others, (Plaintifls,) 

Respondents. 

Baboo8 Ramapersad Roy and Shumbhoonath Pundit, for 

Appellant. 
Baboos Jugdanuni Mookerjee, Kaleeprosunno Dutt, and Aushoo- 

tosh Chatterjee, for Respondents. 

Suit laid at Company's Rupees 9659-2-8. 
Where one of The only point on which this appeal is preferred is, that the 
sharera *°"t * ower court has omitted to consider, whether the defendant, appel- 
ed a putnee, lant, is not entitled to have an account from the plaintifls of the 
whether^ bena- collections made by one of them, who, according to the finding of 
tefefit 'only, or the lower court, resisted and prevented defendant from taking 
»h for aU shar- possession of his putnee from Bysakh to Aughrun of the year 1254 
ants, and kept B. S., the year for which rent is claimed in this suit, and for which 
him out °f p°«- rent has been decreed to the plaintifls by the court below, with the 
Sected n the rents exception of that period during which defendant was not- put in 

till the crimi- possession. 

hhL liHpostf* Defendant's right to have this account of collections considered 
»ion, the de- by the court in this suit is resisted by the plaintiffs, respondents, 
eub^eftohaw on t^e 'ground that, although all the three brothers, as members of 
an account of a joint undivided family, granted the putnee, and sued together in 

before^^n 8 his Suit for the entire r6ntS ° f 1254s B * S, » 7 et ^J 0Ue ° f them ' 

sued* hy the the eldest, resisted defendant's possession during the first eight 
co-sharera for months of 1254 B. S. (or until the order of the criminal courts placed 
""* ° him in possession), on the ground that the putnee, though ostensibly 

granted in defendant's name, was a benamee transaction, for the 
benefit of the elder brother only, and without the cognizance or 
knowledge of the younger brothers, and was, in fact, a deceit 
practised upon them by their elder brother ; and, consequently, his 
opposition cannot be taken advantage of in the present suit to 
reduce the rent payable by the putneedar ; and they, therefore, 
dispute the competency of the court to enter upon the question 
mooted by .the defendant, appellant, in his appeal. 

We are, however, of opinion, that, as the respondents do not ques- 
tion the correctness of the lower court's finding, on the fact of 



rents. 



Digitized by VjOOQIC 



( 148 ) 

defendant's having taken a putnee lease from the respondents, from 
Bysakh 1254 B. S., or that he was wrongfully kept out of possession 
by one of them, until restored to possession on the 2nd of Aughrun 
of that year ; and as a distinct liability against one of them, on the 
ground of the putnee being a benamee transaction, for benefit of 
the elder brother alone, can only arise on the presumption that 
fraud and deceit were practised by him against his two brothers ; and 
as no such fraudulent motive has been assigned, for defendant's dis- 
possession, by the lower court, we think defendant is entitled to 
have the account of the collections, as pleaded by him, taken into 
consideration in this suit, and to have his own liability for the rent of 
1254 B. S. restricted to any amount remaining, after giving him credit 
for all sums received by the elder brother, from Bysakh to Aughrun 
of that year, and that, moreover, as the acts of the plaintiffs have 
given rise to this dispute in the settlement of the accounts, no 
interest should be allowed in computing any amount which may be 
due to the plaintiffs after such adjustment 

We, therefore, return this case to the lower court, that an enquiry 
may be made as to the amount received by plaintiffs' elder brother, 
from Bysakh to Aughrun of 1254 B. S., and whether, after deducting 
the putnee rents of that period, a surplus remains, sufficient for the 
discharge of the remainder of the rent for that year, or for any portion 
of it ; and that plaintiffs' claim be either dismissed or reduced in 
proportion to the out-turn. ' 
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The 15th February 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 577 of 1856. 

Regular Appeal from the decision of Baboo Rarrdochun Otiose, 

Principal Sudder Ameen of Nuddea, dated 29th Jvly 1856. 

Brindabunchunder Sircar Chowdree and Grishchunder Sircar Chow- 
dree, (two of the Defendants,) Appellants, 
versus 
Mr. Edward Roberts, Manager on behalf of the Bengal Indigo 
Company, (Plaintiff,) and Rajah Gungaishchunder Roy, (Defend- 
ant,) Respondents. 

Baboos Kishenkishore Gliose and Bungsheebuddun Mitter, for 

Appellants. 
Baboo Ramiapersad Roy and Mr. R T. Allan, for Respondents. 

Suit laid at Company's Rupees 5011-3. 
Plaintiffsought On 11th Poos 1 249 B. S., or the 25th December 1842, Rajah Gung- 
rion^Tef^Sd aishchunder Roy executed a bond for rs. 18,250, alleged to have been 
of conditional received by him from Mr. Harris, proprietor of the Ehalbolya 
sale from Ba- concern. By the terms of the deed it was agreed that the principal 
chunde^after should be repaid by the 30th Poos 1250 B. S., or the 13th January 
f^d notice itef 1843, and the interest discharged from the interest receivable by the 
fendan^appei- rajah on rs. 40,000 in Government paper, and from the profits of 
lante,areinpo8- mouzah Seebnibas and other property conditionally sold by this deed 
Sot pniSiaaere, to Mr. Harris ; and that, if the principal and interest were not paid 
and plead that within the time fixed, the sale of the property should become 

ta**HS absolute. 

mortgaged to Previous to this transaction with Mr. Harris, Rajah Gungaish- 
rityfor "the pay- chunder had borrowed rs. 13,638 from Suroopchunder Sircar, 
ment of the father of the defendants, appellants, and executed a deed of sale of 
lent brtiienTto Seebnibas and other property, the subject of the present suit, on 
therajah,hewas 23rd Jeyt 1232 B. S., or the 4th June 1825, in favor of Suroop Sircar, 

mo^iro^tiie w ^ 0> at ^ e 8ame t " ne> S^ ve ^ e ra J a ^ 1 an & rar > which provided that 
^perty 6 to the principal should be paid by the 30th Cheyt 1233 B. S. ; that, if the 
another party principal were paid within the time agreed upon, interest should not 

till the whole of f ,*^ , , \ .» ,, , ^ ,ft \ . . r 

their claim was be charged ; but, if the mortgagee were obliged to issue notice of 

liquidated; and 

that having obtained a decree for the interest due on their debts, they had sold the property in 
execution and purchased it They further pleaded collusion between plaintiff and the rajah 
to deprive them of possession. 



Held, that as the mortgage bond referred to by the defendants was security for the payment 

nlv of the principal of their debt, which was liquidated before the expiry of the year of grace, 

and the property was sold by them in execution of their decree for interest, not in virtue 



of their mortgage, but as simple decree-holders, they purchased the property with all liens 
created on it by the judgment debtor. Held, further, that where execution of a deed is admitted, 
and a plea of collusion to set it aside is urged, it is necessary to prove such collusion. Appeal 
dismissed. 
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foreclosure, interest would be charged from the date of issue of 
notice. The rajah failed to pay the principal within time, and notice 
of foreclosure was issued on the 16th December 1839. He, however, 
paid in the amount on 11th Poos 1247 B. S., or the 24th December 
1840, before the year of grace had closed ; and Suroopchunder Sircar, 
on the 25th May 1842, brought an action to recover the interest, 
amounting to rs. 4703-9-8, and on the 6th September 1843 obtained 
a decree, in execution of which he sold the property which had been 
pledged as security for the original debt, (the heirs of Mr. Harris 
filing a petition objecting to the sale,) and purchased it himself, and 
took possession. The landed property, comprising Seebnibas, Ghur 
Kunkuna, &c., appears to have been sold on the 10th January 1848 ; 
the buildings thereon were subsequently sold on the 31st July 1850, 
for the realisation of costs due by the rajah to Suroop Sircar in a 
case brought by the former, which had been dismissed. 

As the rajah made over only rs. 16,000 worth of Government 
paper to Mr. Harris, instead of rs. 40,000, the interest due on the 
money borrowed was not liquidated, and theplaintiff, who now repre- 
sents Mr. Harris as the proprietor of the JKhalbolya concern, after 
having duly issued notice of foreclosure, sued for possession, mak- 
ing both the rajah, who executed the deed, and the heirs of Suroop 
Sircar, who were in possession as auction purchasers, parties to the 
suit, and obtained a decree, with wasilat from date of suit, on the 
29th July 1856. 

The defendants, heirs of Suroop Sircar, appeal from that decision, 
urging : Jir8t*tha.t, as the rajah mortgaged the property to Suroop Sir- 
car, he had no power to mortgage it to another party till the principal 
and interest of his debt to Suroop Sircar were liquidated ; that 
Suroop Sircar, having obtained a decree for the interest due, sold 
the mortgaged property, and purchased it himself ; and under these 
circumstances the appellants cannot be ousted : secondly, the sale to 
Mr. Harris was collusive, and it is not proved that any consideration 
passed from Mr. Harris to the rajah. 

With regard to the first plea, we observe, that the defendants, 
appellants, obtained possession of the property, not in virtue of their 
mortgage, but as simple decree-holders, who, having put up the rights 
and interests of their judgment debtor for sale, have purchased his 
rights and interests in the property, subject to all liens he had 
already created upon it. And, witn regard to the second objection, we 
find, as pointed out by the counsel for appellants, that the principal 
sudder ameen has, by recording marginal remarks, thrown discredit 
on four out of five witnesses examined for the plaintiff, to prove 
execution of the bond on which this claim is based and the payment of 
consideration, and yet has declared that both execution and payment 
of consideration are proved by the plaintiffs witnesses. We think, 
however, this apparenUinconsistency on the part of the lower court 
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is not a sufficient reason for interfering with the judgment ; for the 
execution of the deed, which recites the purpose for which the loan 
was incurred by the rajah, viz. to pay off the debt due to 
Suroopchunder Sircar, is not disputed, and the defendants have nof 
attempted to prove the charge of collusion, by which they seek to 
avoid the effect of the plaintiffs mortgage. It is not sufficient 
for defendants to plead collusion when a deed of sale has been 
executed and no question as to its execution arises. To set such a 
deed aside, they must also prove collusion. For the above Teasons 
we see no grounds for interfering with the decision of the lower 
court, and dismiss the appeal, with costs. 



The 15th February 1859. 

H. T. Rmkes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 641 of 1857. 

Regular Appeal from, the decision of Mr. J<Mn Weston, Second 

Prmcip<uSudder Ameen of Tirhoot, dated 4£h August 1856. 

Maharajah Moheshur Singh, (Plaintiff,) Appettcmt, 

versus 
Baboo Rumabut Singh, (Defendant,) Respondent 

Baboos Ramapersad Roy and Kishenkishore Ohose, for Appel- 
lant , 
Baboo Premchand RwvH y for Respondent. 

Suit laid at Company's Rupees 5595-14. 

The murey The plaintiff in this suit sued for possession of 2796.-1 3c.-18d. 
officers ^warded f \^^ ' m mouzah Deepnodhorah, in accordance with an arbitra- 
leofouTof 279 tion award of the 8th January 1845, and has been nonsuited 
beegahs claim- by the court below, on the ground that a possessory title to the 
pendin^rait^or l ftn d in question was declared in favor of the defendants by the 
the whole being survey officers, when the revenue survey was made, and that 
the "award, it plaintiff was bound to sue to set aside thqt award before he 
waa held that could bring an action for possession. 

^ewri^^Sy From this order the present appeal is preferred ; and plaintiffs (ap- 
Actxin.ofi84S pellant's) pleader has shown us, that the possessory award made by 
to d the 0t gu^?M the survey officers was only to the extent of 160 beegahs of the 
no beegahs, lands in suit, and was made in consequence of plaintiff's ryots claim- 
tiTs^Jt haw m S possession of this quantity of land as a portion of plaintiffs 
»pedficany sued village, lands which they asserted should be included within the 
award ^m im- survev boundaries of that particular village. In Jthis matter they 
material. Cage were opposed by the defendants, and on proof of possession being 

remanded, for 

investigation as to the rights of the parties to the 119 beegahs. 
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with the latter, the award of the survey officers was in their 
favor. 

Plaintiff himself appealed to the superintendent of survey, but the 
order of the deputy collector was upheld. 

Appellant's' pleader now urges that, at the time when these pro- 
ceedings were held before the survey officers, a suit was actually 
pending for these lands, which suit was subsequently nonsuited, 
and this present action brought in its place. Under these circum- 
stances the pleader urges that the award of the survey officers can 
be no bar to the plaintiff's claim, as that claim waspeiiding in court 
before the survey commenced, and could not be affected by any pro- 
ceedings had before those officers, and that the order of nonsuit, 
subsequently passed, entitled the plaintiff to renew his action in the 
present form. 

We are of opinion that, so far as the award passed by the survey 
officers affects any portion of the lands in suit, to that portion of 
the lands the limitation prescribed by Act XIII. of 1848 will apply. 

By the provisions of that law, a possessory title acquired under an 
award cannot be questioned by the party or his representative 
against whom the award was passed, unless the justice of the 
award is contested by a regular suit within the limitation prescribed 
by the different Sections of the Act. A decision of this Court to 
this effect was passed in a case under precisely similar circumstances 
to the present, on the 31st December 1857, page 1935 of the 
Decisions of that year — Maharajah Koowur Purtab Singh versus 
Maharajah Mohessur Singh. 

The award of the survey officers regarding the lands now in liti- 
gation was given on the 24th August 1848, while the present suit 
was instituted on the 21st June 1854. There can be no doubt, 
then, that plaintiff has not sued within time ; but, as the claim 
now before us is for 2796.-1 8&-15&, and the award of 1848 
only adjudicates upon 1606.-1 5a, we see no reason why this suit 
may not go on for the remaining 119 beegahs. 

It is of no material consequence in conducting the investigation 
that plaintiff has not specifically sued to set aside the award in the 
present action. His claim may be considered as for possession of 
279 beegahs, notwithsta/nding an award has been passed for 
160 beegahs, and the action so worded would be effective for the pur- 
pose. * There is nothing, however, in the omission adverted to by the 
lower court to prevent the defendant's plea in defence being heard and 
adjudicated upon ; and the court being, therefore, perfectly capable 
of dealing witn all the facts, and of doing justice between the parties 
in this action, we see no reason for the nonsuit ; and, accordingly, 
remand the case, for trial on its merits regarding the right of the 
parties to the remaining 119 beegahs. 
Ordered accordingly. 
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The 16th Februaby 1859. 

A. Sconce, Esq., Judge, and C. B. Trevor and fi. V. Bayley,Esq&, 
Officiating Judgea 

Case No. 318 of 1858. 

Special Appeal from the decision of Baboo Gorgoram Borooah, 
Sudder Ameen of Kamroop, dated 7th January 1858, revers- 
ing a decree of Baboo Radhakant Borooah, Moonsiff of 
Runga, dated 3rd November 1857. 

Shumbhoonath Deka, (Defendant,) Appellant, 

versus 

Tearam Surma, (Plaintiff,) Respondent 

Baboo Aushootosh Chatterjee, for Appellant. 
Held, a plaint Baboo TaruJcnoth Sein, for Respondent. 

We* wht^lhe This CAse WBS admitted to special appeal on the 13th May 1858, 
boundariesgiven under the following certificate recorded by Messrs. J. H. Patton and 

in the original A SU™™ 
and amended A D 5° noe - 

plaint varied. " It appears that 37 poorahs of land, situated m two villages, 
Koraria and Gudhadur Reugea, having been possessed by several 
parties, were sold in two portions, of which petitioner purchased 
34 poorahs and the plaintiff in this suit 3 poorahs. Plaintiff, assert- 
ing that the 3 poorahs purchased by him were all situated in Koraria, 
now sues for possession. By the moonsiff plaintiff's suit was dis- 
missed, but having been decreed by the principal sudder ameen, 
defendant, petitioner, brings forward two grounds of special appeal : 
first, he contends that, as, after the pleadings were closed, and after 
the report of an ameen had been handed in, the plaintiff, departing 
from the boundaries given in his original plaint in conformity with 
his deed of sale, gave in a supplementary plaint, in which the land 
claimed was set forth by new boundaries in a new position, the suit 
should have been dismissed. 

" It would appear that the moonsiff held the boundaries of the 
supplementary plaint to differ from those of the plaint, as well as 
those of the report of the ameen ; but the principal sudder ameen, 
while he considered the ameen's boundaries and the boundaries of 
the supplementary plaint sufficiently to correspond, does not notice 
the discrepancy between the latter and the boundaries df the 
original plaint 

" A second point taken by petitioner, to the effect that the principal 
sudder ameen had misapprehended the nature of a measuremeDt 
paper, was not an issue which can be taken to vitiate the principal 
sudder ameen's judgment; for, admitting the contents of that paper 
to be as stated, he held that defendant, petitioner, had fraudulently 
caused the distribution of the land to suit his own purposes. But 
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we admit the special appeal on the first point, to try whether, in con- 
sequence of the plaintiff's claim being varied by the supplementary 
plaint, the suit should not hare been dismissed." 

Judgment. 

On a reference to the judgment of the principal sudder ameen, 
we find that he only differed from the moonsiff in respect to the 
boundaries, in considering that the boundaries given in the ameen's 
report and the supplementary plaint agreed. But the moonsiff has 
held, that the variation between the original and the amended plaint 
rendered plaintiffs suit inadmissible, and dismissed it. The pleader 
for the special appellant has not been able to show us that the 
moonsiff was incorrect in holding this, and that the boundaries did 
not vary. As such a variance in a supplementary plaint, filed after 
the pleadings had closed, rendered the plaintiff's suit inadmissible, we 
reverse the order of the principal sudder ameen, decreeing plaintiff's 
suit, and affirm the decision of the moonsiff, with costs on special 
respondent. 



The 16th February 1859. 

A. Sconce, Esq., Judge, and C. B. Trevor and H. V. Ba yley, Esqs., 

Officiating Judges. 

Case No. 431 of 1858. 

Special Appeal from the decision of Mr. J. ReUy, Principal 
Sudder Ameen of Dinagepore, dated \5th December 1857, 
reversing a decree of Movlvee Abdool Mujeed, Moonsiff of 
Peergwnge, dated 7th May 1857. 

Bhooee Jhaboo Sircar, (Plaintiff,) Appellant, 
versus 
Huryanee Bewah, mother of Nazir Mahomed, and others, (Defend- 
ants,) Respondents. 

Baboo Taruknxrth Sem, for Appellant, Eoe-parte. 

This case was admitted to special appeal on the 14th July 1858, The special as- 
under the following certificate recorded by Messrs. C. B. Trevor Sfontheground 
and H. V. Bayley. of tne principal 

"©aintiffsued defendant on the ground that defendant Hury- ? u( J?,f r .,- nie * n 
anee's husband had executed a kistbundee for rs. 47-8, and had paid strued th 
rs. 11-8 only, and that rs. 57-9 were due to plaintiff as principal and tLi! h That P !iew 

interest. was taken from 

"Defendant pleaded that the kistbundee for rs. 50 was forcibly JJe pleading to 
taken from the debtor, and that compound interest had been charg- the decision, 
ed, and no credit riven for rents assigned, which came to rs. 24, ^ c L? lo iw w ™ 

ii iaiii i ./» •% w i «/\ adduced. Bnt on 

and that defendant had made two payments of rs. 15 and rs. 30. the original 

pleading being 
perused, no misconstruction was found. 
Special appeal dismissed. 
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" The moonsiff decreed the plaintiff's claim ; but on appeal the 

Srincipal sudder ameen decreed the appeal, on the ground that the 
ebt was more than half usurious, which, in itself, afforded a pre- 
sumption that the kistbundee was extorted ; and that one of defend- 
ant's witnesses proved the payment of rs. 30, for which plaintiff 
had not given credit ; and, further, that plaintiff had not appeared, 
nor produced his accounts. 

"The special appellant urges, as his main plea, in special appeal, 
that the principal sudder ameen has based his decision of usury, 
and the presumption he derives from it of the kistbundee's having 
been extorted, on a misconstruction of the plaintiff's replication, 
which the principal sudder ameen has construed to contain an 
admission by plaintiff that only rs. 23-10 were due, whereas that 
pleading states that rs. 21 being due for an advance for jute, and 
rs. 23-7 on account of the balance of plaintiff's debt, a kistbundee, 
including demands of interest, was executed for rs. 50. 

" On a reference to the record, we find that the principal sudder 
ameen has misconstrued the replication in the manner stated by 
the special appellant, and having done so, has based his judgment 
on wrong data. 

" The real issues in the case were : firstly, whether the kistbundee 
had been forcibly taken ; secondly r , if it had not been so taken, whe- 
ther illegal interest had been taken in contravention of Section XI. 
Regulation XV. of 1793, and, if not, whether defendant had proved 
his special plea of payment of rs. 30 ; and, lastly, if defendant did 
not prove this, whether plaintiff was entitled to a decree. 

" We would admit the special appeal, to try whether the case should 
not be admitted for re-trial on these issues, and with reference to the 
above remarks." 

Judgment. 

This special appeal was admitted with reference to the abstract of 
the replication given in the judgment of the moonsiff; but on refer- 
ring to the original record, we find that the principal sudder ameen 
has not inaccurately represented the statement of the plaintiff. 
Under such circumstances, as the judgment of the principal sudder 
ameen is based on his inference from the evidence before him, we 
dismiss the special appeal. 
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The 16th FEbkuary 1859. 

E T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 181 of 1858. 

Special Appeal from the decision of Mr. E. F. Baddiffe, Officiat- 
ing Aafaional Judge of GhiMagong, dated 9th November 
1857, reversing a decree of Movlvee Syud Ahmed, Moonsiff 
of Putya, dated 10th November 1856. 

Ruhmut Alee, (one of the Defendants,) Appellant, 
versus 
Saaduk Alee, (Plaintiff,) and Mahomed Buzl and others, (Defend- 
ants,) Responderds. 

Movlvee Murhv/m/uut Hossem, for Appellant 

Movlvee Aftdboodeen Mahomed, for (rlaintiflQ Respondent 

This case was admitted to special appeal on the 11th March 1858, m ^ /S?^ 
under the following certificate recorded by Messrs. B. J. Colvin and of pre-emption 
J. S. Torrens. ST,"* rill 

" Petitioner was defendant in a pre-emption suit, which, being dis- ent. 7 "TJwer 
missed by the first court, was decreed against him by the lower appel- oowtfg order re* 
late court It is objected in special appeal that the judge has T 
overlooked absence of proof of the tullub mowasibat, and has decided 
altogether upon proof of the tullub ishtishad. We admit the special 
appeal to try the correctness of the judge's decision." 

Judgment. 

The pleader on the part of respondent (plaintiff) does not show us 
that his client avers, in his plaint, that he made the immediate decla- 
ration required by the Mahomedan law, under the term "tullub mowa- 
sibat," but that he, on hearing of the sale, immediately proceeded to 
the vendor's house to offer the money. This is insufficient to fulfil 
the requirements of the law of shuffii or pre-emption, and respond- 
ent is not entitled to the preference he claims. 

We, therefore, reverse the judgment of the zillah court, with costs 
on the respondent 
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The 16th Fbbruaby 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, aud G. Loch, Esq., 

Officiating Judge. 

Owe No. 241 of 1858. 

Special Appeal from, the decision of Mr. Charles Mackay, Prim- 
cipal Sudder Ameen of Sylhet, dated 9th November 1857, 
reversing a decree of Movlvee Nusseeroodeen Hyder, Sudder 
Moonsiffof that district, dated 12th June 1857. 

Muthoor Dhoolee, (Plaintiff,) Appellant,, 

versus 

Meghooram Gauzur and others, (Defendants,) Respondents. 

Movlvee MaJiomed Ismcvil, for Appellant. 
Baboo Baneymadhub Banerjee, for Respondents. 

Case remand- This case was admitted to special appeal on the 6th April 1858, 
ed,becaaaeiow- un( j er ^he following certificate recorded by Messrs. B. J. Colvin 

er court was j a o 
bound under the and A. OCOnce. 

drcumBtaiioeBto " Petitioner sued to recover possession of land professed to be held 

nwSr'whetnor ty special respondents under deeds of sale from petitioner's step- 

the alleged die- grandmother and mother. The decision in hia favor by the first 

occurred* but <x>xirt, which rejected the deeds of sale, as the females had no power 

much more to to execute them, was set aside by the principal sudder ameen in 

lon^^Bn^t app^l* on the ground that the land had passed by the deeds in 

of inheritance question into possession of special respondents, in 1229 and 1235 

claimed by both, g g ^ g^^ w ]Jich time they had retained possession, and, although 

petitioner had only attained majority in 1256 B. S., his mother, 

during his minority, had not preferred any claim to the property 

in dispute. 

" It is urged in special appeal, that the principal sudder ameen 
has overlooked the reasons of the moonsiff, based upon the incom- 
petency of the females to alienate. We admit the special appeal, 
to try whether the deeds relied upon by special* respondents are bind- 
ing upon petitioner, who, it is allowed by the principal sudder ameen, 
sued considerably within twelve years after coming of age." 

Judgment. 

The principal sudder ameen has not, by his judgment, met the 
grounds upon which the case has been decided by the lower court 
That court held, in our opinion very properly, that plaintiffs dispos- 
session in the particular way pleaded by him was not the governing 
issue in the case, as plaintiffs minority precluded limitation being 
applied to it : therefore, whether plaintiff was dispossessed or not by 
the defendants, he claimed the property as his inheritance, and defend- 
ants founded their own right of possession upon deeds of sale set- 
up by them, and acquired from plaintiffs predecessor. As plaintiff 
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denied the execution of these deeds, the moonsiff went into the 
proof of their genuineness, and held they were not proved. Defend- 
ants then appealed, on the ground that plaintiff had been unable to 
afford any proof of his grandmother's possession, and of their dis- 
possession at a particular time. On this one point the principal sud- 
der ameen tried the appeal, and decided that plaintiff had not proved 
his grandmothers possession up to 1250 B. S., or that he himself 
had demanded possession on his reaching majority, and on this ground 
reversed the judgment of the first court, feut we consider that the 
principal sudder ameen, although of opinion that the question of 
this possession, as put by the plaintiff, was not established, was 
bound to consider, whether the judgment of the first court on the 
other matters taken up and decided in plaintiff's favor was on matters 
that affected the real merits of the case, and were in themselves 
sufficient to warrant the judgment passed in plaintiff's favor. We 
therefore remand the case to the principal sudder ameen, that he 
may pass a fresh decision in conformity with these remarks. 

The 16th February 1859. 

A. Sconce, Esq., Judge, and C. B. Trevor and H. V. Bayley, Esqs., 

Officiating Judges. 

Case No. 466 of 1858. 

Special Appeal from the decision of Baboo Doorgapersad Ghose, 
AdditioTial Principal Sudder Ameen of East Bnrdwan, dated 
26££ February 1858, reversing a decree of Moonshee Bu- 
sheeroodeen Mahomed, Moonsiff of Munglekote y dated \&th July 

Azeezoonissa, (one of the Defendants,) Appellant, 

versus 
Gholam Hyder and others, (Plaintiffs,) Respondents. 

Movlvee Mahomed IsmaA, for Appellant. 

This case was admitted to special appeal on the 28th July 1858, ,. Sp ^ app ^ 1 
under the following certificate recorded by Messrs. C. B. Trevor J[ m t l on '^h 
and H. V. Bayley. it was admitted 

"Sheikh Gholam Hyder and three others, amongst whom was^*^^ 
one Dhunno Beebee, sued defendant Azeezoonissa for rent of 1258, ameen having 
due under a kuboolyut. The defendant admitted the execution of ^J^J^ m 
the kuboolyut, but pleaded that she had filed a relinquishment of the vated. the land* 
jote in the month of Assar, in the collector's office, and that, subse- thatiSpiahv 
quently, Teencowree, the husband of one of the plaintiffs, Dhunno tiff had cut the 
Beebee, cut the crops and re-sowed the land with linseed. J*°p; the remed 

" The lower court was of opinion that the istafa pleaded by wag to sue for 
defendant could not alone exonerate defendant from liability. As, damages, 
however, it was proved to the satisfaction of the court, that the 
husband of one of the plaintiffs had cut the crops and re-sown the 
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land during 1258, the moonsiff was of opinion that those acts 
amounted to an acceptance on the part of all the plaintiffs, through 
Teencowree, of the relinquishment of defendant ; and under this view 
the moonsiff dismissed the plaintiffs' suit. On appeal the principal 
sudder ameen reversed the order of the moonsiff, being of opinion that 
the so-called deed of relinquishment, filed in the collectorate, was of 
no legal validity as against the plaintiffs, and that the cultivation 
of the lands by defendant in 1258 had been proved. 

" Defendant now appeals specially, urging that the decision of the 
court below is defective, and that the principal sudder ameen 
should have passed an opinion before determining his liability on 
the evidence produced by them to prove that Teencowree, the 
husband of one of the plaintiffs, cut the crops and afterwards 
sowed the land with linseed. 

" We think that the objection of the special appellant to the 
decision of the principal sudder ameen, as it now stands, is a valid 
one. We, therefore, admit the special appeal, to try whether the case 
should not be remitted, in order that the principal sudder ameen 
should give an opinion on the evidence produced by special appel- 
lant to prove her pleas ; and, in case, he credits that evidence, that he 
should determine what effect those acts have upon liability under 
the kuboolyut, the istafa of the land held under which she had 
admittedly filed in the collector's office." 

Judgment. 

On a reference to the decision of the principal sudder ameen, we 
find that he holds that the defendant cultivated the lands for 1258, 
and that he gives his opinion that, even if defendant's plea that 
Teencowree, husband of one of the plaintiffs, had cut some of the 
crops, had been substantiated, the defendant could only have her 
separate remedy for damages. 

The point referred to in the certificate does not arise, and we 
reject the special appeal, with costs. 
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The 16th February 1859. 

E T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 173 of 1858. 

Special Appeal from the decision of Mr. 0. L. Martin, Addi- 
tional Judge of Sarun, dated 29th December 1856, reversing 
a decree of Moulvee Alee Buksh, Moonsiff of Pursa, dated 20th 
February 1856. 

Mohun Lai and others, (Plaintiffs,) Appetta/nts, 

versus 

Gooroodyal Koowur and others, (Defendants,) Respondents. 

Baboos Ramapersad Boy and Uwnodapersad Bcmenjee, for 
Appellants. 

This case was admitted to special appeal on the 9th March 1858, See case cited, 
under the following certificate recorded by Messrs. B. J. Colvin and 
J. S. Torrens. 

" This case is similar in its nature to No. 343, admitted on the 
17th November 1857, and similar grounds of special appeal are 
taken. We admit this petition for the reasons assigned in the certi- 
ficate of admission of that petition.' 1 

Judgment. 

This case follows the decision of this Court passed on an admitted 
special appeal between the same parties, the subject matter of the 
suit and the appeal therein being the same. 

The decision referred to is No. 873 of 1857, passed upon the 17th 
April 1858, page 743. 

This case is accordingly remanded for the reasons therein set 
forth. 
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The 17th February 1859. 

A. Sconce, Esq., Judge, and C. B. Trevor and H. V. Bayley, Esqs., 
Officiating Judges. 

Case No. 444 of 1858. 

. Special Appeal from the decision of Moonshee Naaeeroodem 
Mahomed, Principal Sudder Ameen of Furreedpore, dated 
6th Jcmvary 1858, reversing a decree of Baboo Basbeharee 
Bose y Moonsijf of Dwndpore, dated \6th June 1857. 

Gudadhur Ghose, (one of the Defendants,) Appellant, 

versus 

Woomachum Ghose, (Plaintiff,) and Kalachand Ghose, (Objector,) 

Bsspondents. 

Baboo Aushootosh Chatterjee, for Appellant 

Movlvee Aftaboodeen Mahomed, for (rlaintiff) Respondent. 

Held, that This case was admitted to special appeal on the 19th July 1858, 
m2? >t "aHm^ ro^te* ^e following certificate recorded by Messrs. C. B. Trevor and 
doo m$£r has H. V. Bayley. 

no general pow-' « The case is stated to us, by the pleader of special appellant, as 
7hiba-bu?ewL, follows. Eanooram and Rughoonath were two brothers. Kanooram 
which is more had n0 son. Rughoonath had two sons, Greeschunder and Gudadhur, 

m the nature j r j x 

of a sale than deiendanta 

a gift, «tin, in " Chittra Dassee was the widow of Kanoorara. Kanooram left a 

which^tranS daughter, who had a son, Woomachum, the plaintiff 

action between " Kanooram gave Chittra Dassee permission to adopt It is 

ther and ^er alleged she adopted Greeschunder, the son of Rughoonath, but that 

grandson, the Greeschunder died, Chittra Dassee still surviving. Plaintiff, alleging 

th^rawactiw a ^ iee ^ °* 8^ ^° m ^ godmother, the above Chittra Dassee, 

in the light of a sued for possession of one-third of a certain jote, which was held by 

^T Hwas a me erasdar. 

quite competent " The moonsiff decreed plaintiff's claim against defendant and the 

totheffrandmo. meerasdar. 

daughteTor°her " On appeal by the defendant, the principal sudder ameen upheld 

grandson's mo- the moonmfFs decision in favor of plaintiff, but reversed it in 

aUve,to°traMfer respect to the meerasdar. The principal sudder ameen found, as a 

the property to fact, that the adoption was not proved. 

t OT aSSe1ato , |nt " T^ spesAeA appellant's pleader urges, first, that, taking the fact 

snocession and of the adoption not to be proved, Chittra Dassee, being a childless 

J° 'JSJS* !S Hindoo widow, after the death of her alleged adopted son, had only 

once of asserting a life interest in the property, and could not transfer an absolute 

hU "mndfa? *^ e ^ ( * ee( * °^ 8^ *° plaintiff, and thus hasten the succession, 

ther's property, which would have ordinarily come to plaintiff only through his 

S P eci ted app ^ mother, who is still living ; secondly, that the adopted son, Grees- 

cuato. ' Wl chunder, having died before the adoptive mother, Chittra Dassee, 

the latter could only have a limited interest, under which she 

could not transfer the property by deed of gift. 
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" As the principal sudder ameen has found, as a fact, that no adop- 
tion took place, we cannot admit this application on the second point ; 
but we admit it on the first point, to try whether Chittra Dassee, 
being a childless Hindoo widow, with a limited life interest, could, 
by Hindoo law, give an absolute title beyond that limited interest, 
by the deed of gift upon which plaintiff sues." 

Judgment. , 

The plaintiff sued under a deed of gift for consideration from his 
grandmother for 2 dr6ons of land, which belonged to his grandfather, 
Kanooram, and was in the possession of a meerasdar and Guda- 
dhur Qhose, the son of his grandfather's brother, Rughoonath. 

Gudadhur, in his answer, pleaded, that his younger brother, Grees- 
chunder, had been adopted by plaintiff's grandmother, Chittra 
Dassee, and on his death he had succeeded him. 

The lower courts, as against Gudadhur, decreed in favor of plain- 
tiff, rejecting the pleas set up by the defendants. In special appeal 
he has taken up a new ground, urging that Chittra Dassee, plaintiff's 
grandmother, had no power to execute a deed of hiba-bil-ewuz 
m plaintiffs favor, and thus to accelerate his succession. 

We think that there is no validity in the objection raised by 
special appellant. We consider the hiba-bil-ewuz in the present 
case more m the light of a gift than as a sale; and as plaintiff, under 
Hindoo law, would succeed his grandmother, for of tne existence of 
plaintiffs mother there is no proof, we think that it was quite 
competent to her, by a deed of this nature, to place him at once in 
a position of asserting his right to his grandfather's property. We, 
therefore, reject this appeal, with costs. 
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The 19th Februaby 1859. 
A. Sconce, Esq., Judge, and GB. Trevor and H. V. Bayley, Esqs., 

Officiating Judges. 

Regular Appeals from the decision of Mr. A . Davidson, Principal 

Sudder Ameen of Midnapore, dated 20th December 1856. 

Case No. 181 of 1857. 

Rajah Ajoodhyaram Khan, (Plaintiff,) AppdUmt, 

versus 

Musst. Khemunkeree Dassee and others, (Defendants,) Respondents, 

Baboo Ramapersad Roy and Mr. R. T. Allan, for (Plaintiff,) 
Appellant 

Moonshee Ameer Alee and Baboo Kishevkishore Ghose, for (Defend- 
ants,) Respondents. 

Case No. 204 of 1857. 

Musst. Khemunkeree Dassee, (Defendant,) AppeUcCnf, 
versus 
Rajah Ajoodhyaram Khan, (Plaintiff,) and Rajah Rainchunder, 
(one of the Defendants,) Respondents. 

Moonshee Ameer Alee and Baboo Kishenkishore Ghose, for 

(Defendant,) Appellant 
Baboo Ramapersad Roy, for (Plaintiff,) Respondent 

Suit laid at Company's Rupees 6231-1 la.-16g.-2c. 
Suit brought Plaintiff, eldest son of Rajah Mohunlall Khan, deceased, 
un^thT^ii brou S^ t this acti ? n on the 29th April 1856, or 12th Bysakh 1263, 
of hi* father ^ ^ e "* under his father's will, to recover possession of mouza 
B ' £ «J il, " J ik ■^ u ™ a R&mchuk, a village which, he says, his deceased father pur- 
ESrf iTin chased in 12 3* on his own behalf, but in the name of his (plaintiffs) 
the name of a younger brother, Rajah Ramchunder Khan, then a minor. Indeed, 
crS wWcT Pontiff himself was at the same time a minor, not being of age 
c, through a till 1243. It may be further stated, as a fact admitted on both. 
SSSS?' sid ™> . that ^3^ Mohunlall died in 1237 ; and, necessarily, both 
The purchase plaintiff and his brother, Ramchunder Khan, were, at their father's 

of the . village 

from the funds of the father B is accepted as established ; hence is assumed the presumption 
that the purchase was originally made for the father's benefit as real purchaser, and that the 
onus «»f rebutting this presumption was cast on defendant. 

It is held to have been proved by defendant that, reckoning from plaintiff's majority, for 
more than twelve years plaintiff did not enjoy any possessory interest in the village, and, 
assuming that the ongma purchase created a presumptive or resulting trust in favor of the 
father B, it is also held that limitation runs against B, or his representative A, and in favor 
of the adverse right enioyed for more than twelve years by C and his vendee. 

Held, also, that the nature of this case (that is, the possession and ostensible title of 
U) so substantially differed from an earlier action between the two brothers, in which, after 
an award made under Act IV. of 1840, plaintiff sued to recover as heir to his father, 
that plaintiff was not competent to take twelve years from the date of the decision in the first 
suit, within which to bring this suit. 

i • 5^ ^ (i ? a . 8e P" at « *W*l preferred by defendant,) upon the same ground, that 
plaintiff's failure to include this village in his first suit does not warrant the dismissal of 
this suit. 
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death, minors. Plaintiff's statement, as already said, is, that mouza 
Burisa Ramchuk was purchased by his father out of his own 
funds, and that the purchase so made formed part of his father s 
estate, though, as it happened, the name of his brother, Ramchunder 
Khan, was recorded in tne title-deed as purchaser. 

The principal defendant, KhemunkereeDassee, widow of Mukoond- 
ram, meets the claim in the first instance by pleading the law of 
limitation. She asserts that Ramchunder Khan was the substan- 
tial proprietor of the disputed village ; that he mortgaged and 
conditionally sold it on 15th Assar 1249 (1842) to Greedhur Mun- 
dul ; that on 24th Jeyt 1251 Greedhur was paid off, and a 
second mortgage, also with terms of conditional sale, was made in 
favor of her husband, Mukoondram ; that after foreclosure a decree 
for possession was passed on the 20th April 1846 (1253), and from 
the following month of May possession in execution was given to 
Mukoondram. 

The principal sudder ameen has held plaintiffs suit to be barred 
by lapse of time. He remarks that plaintiff, by his own admission, 
was cognizant of the first mortgage to Greedhur in 1249 ; that 
Ramchunder Khan re-mortgaged the village to Mukoondram, in 
order to redeem the first mortgage ; and that plaintiff's failure to 
assert his right from the time that, in 1249, the mortgagor's right 
became adverse to his, puts him out of court. 

To the statement of these facts by the principal sudder ameen, 
appellant takes no exception ; but the appeal has been argued on 
his behalf by Mr. Allan on the two following grounds. First, it is 
said that Rajah Mohunlall Khan, who supplied the funds with 
which the village was purchased in 1234, became the real proprie- 
tor ; that his son Ramchunder Khan, the ostensible or benamee pur- 
chaser, was trustee for his father ; and that the adverse title of 
Mukoondram did not arise till Bysakh 1253, when his decree was 
executed, or within eleven years anterior to the institution of the 
present suit. Secondly, it is urged that, as the plaintiff had occasion 
to sue his brother, Ramchunder Khan, under his father's will, for the 
possession of various estates, and judgment was finally given in his 
favor in the Sudder Court on the 30th April 1844, this suit, brought 
one day short of twelve years from that date, must be held to be 
within time. 

Such is the nature of the appeal preferred by the plaintiff ; but 
we have also a separate appeal on the part of defendant, who 
contends that, as the present claim is brought on the title of inhe- 
ritance to recover a portion of the estate vacated by his father 
at his death, and as plaintiff, by not including this village in the 
suit decided on the 30th April 1844, must be held to have split 
the cause of action in the first instance open to him, this suit 
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should be dismissed under the circular orders of the 11th January 
1839 and the 30th September 1847. 

We will first deal with the plaintiff's appeal The principal 
sudder ameen's finding substantially is that, for more than twelve 
years previous to the date of this suit, Ramchunder Khan, being in 
possession of the estate, had assigned the right of property therein 
for a good consideration to two successive mortgagees or vendees, 
with the knowledge of the assignment on the part of plaintiff ; and 
Upon that finding he has based his conclusion that the plaintiff's 
action is barred. Fot appellant nothing has been brought before 
us to qualify the legal effect of his silence. It is said that we should 
reckon the plaintiff's cause of action from the date of possession 
acquired by the second mortgagee, under his decree of the 20th April 
1846 ; but it seems to us that, as regards plaintiff, what we have 
to look to is the exercise of a right adverse to his title, and that, 
without confining ourselves to the period during which the 
mortgages executed by Ramchunder Khan have had effect, what 
we have to consider is, whether the occupancy of Ramchunder 
Khan, half-brother of plaintiff, does not legally run against the 
latter, at least from the date of his majority in 1 243. From that year 
to the date of suit, about twenty years elapsed. Throughout these 
twenty vears, neither by the payment of Government revenue, nor 
by receipt of rent, nor by any recognition of his interest on the 
part of Ramchunder Khan, it is admitted, did the plaintiff enjoy 
possession of the village. What alone we know in favor of plaintiff 
is that, at the purchase of Burisa Ramchuck in 1234, the pice was 
paid by Rajah Mohunlall Khan. In the defendant's pleadings we 
are shown no denial of this averment, and the fact of payment by 
Rajah Mohunlall may be assumed. So far then, as was observed in 
the judgment of the Privy Council, in the case of Gopeekrist Gossain 
(Moore, voL VI., page &3), the purchase-money having been paid by 
the father, we may have presumptive evidence that, at that date, 
the purchase was made for his benefit as real purchaser, the osten- 
sible purchaser, Ramchunder, being a trustee for him ; but this 
inference was understood to amount only to a primdfacie proof of 
the real purchase, casting on the ostensible purchaser the burden 
of rebutting it The presumption, that the payment of the pur- 
chase-money signified that the purchase had been made for the 
benefit of the payer, was not intended to supersede the entertain- 
ment of evidence in favor of the right of the ostensible purchaser, 
and necessarily could not have the effect of depriving an adverse 
title of that protection, which, under the law of limitation, neglect to 
sue extends to those in the enjoyment of it The very purpose 
of the law of limitation is to quiet and confirm a title, which, possi- 
bly, in the first instance, might be capable of being supported by 
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evidence inferior to that which, another party failing in time to 
bring forward, cannot in the end be used by him to remedy an 
ancient wrong. Mr. Story observes — " As long as the relation of 
trustee and cestui que trust is acknowledged to exist between the 
parties, and the trust is continued, lapse of time can constitute no 
bar to an account or other proper relief for the cestui que trust ; 
but where this relation is no longer admitted to exist, or time and 
long acquiescence have obscured the nature and character of the 
trust, or the acts of the parties or other circumstances give rise to 
presumptions unfavorable to its continuance — in all such cases a 
court of equity will refuse relief upon the ground of lapse of time 
and its inability to do complete justice. This doctrine will apply 
even to cases of express trust, and, d fortiori, it will apply with 
increased strength to cases of implied or constructive trusts." Of 
the latter class is the case now before us. The payment of the 
purchase-money by Rajah Mohunlall Khan creates a presumptive 
or resulting trust in his favor, and we do not doubt that the creation 
of such a trust is subject to the operation of the law of limitation. 
Here the sole occupancy of Ramchunder Khan, or of his vendee, for 
twenty years before the date of suit, that is, from the date of 
plaintiffs majority and of the non-enjoyment by plaintiff of any 
beneficial interest in the village for the same period, is uncontested.. 
Defendant, the vendee, is in possession of the original title-deeds 
of 1234. Indeed, we have no statement in the plaint that Rajah 
Mohunlall Khan had assigned the village to his infant son, Ram- 
chunder Khan, in trust for himself. . On the contrary, plaintiffs 
statement is, that his father had given him possession, and that his 
brother, Ramchunder Khan, in collusion with the mortgagees, had 
assumed the right to assign the village to them. But no evidence 
is offered in support of this statement, and rather the (plaintiffs) 
appellant's reliance is simply placed on the presumption of the trust, 
with which, as a representation of facts, it so very materially con- 
flicts. Upon the whole then our conclusion is, that the adverse title 
and occupancy asserted by Ramchunder Khan, and the defendant 
who holds from him, for more than twelve years from the (plaintiff's) 
appellant's majority, bar this action. 

We come now to the second point brought before us in the 
appeal of plaintiff Assuming that the law of limitation, as above 
considered, bars the action, it is contended that the pendency of the 
plaintiff's first suit against his brother relieved him from the 
necessity of suing, and that, coming within twelve years from the 
decision of that suit, on the 30th April 1844, he is within time. It 
appears to us, however, that the ground of plaintiff's action in the 
two cases is dissimilar. The first suit referred to a zemindaree, of 
which the acknowledged right was vested in Rajah Mohunlall Khan 
to his death ; and as the session judge, in disposing of a dispute 
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between the two brothers under Act IV. of 1840, adjudged half of 
the estate to Ramchunder Khan, in succession to his father, Rajah 
Ajoodhyaram Khan, brought his action to establish his sole tide, both 
by the custom of the family and his father's wilL Here, however, 
we have a case in which no adjudication had been made under Act 
IV. of 1840, in which plaintiff personally has had no possession at 
all, and of which the ostensible title, as well as possession, lay with 
his brother, Ramchunder Khan ; and thus it seems to us that this 
suit substantially involved a different cause of action than that of 
succession to a common ancestor. 

The same argument applies to the separate appeal of the defend- 
ant She asks us to throw out the suit, not merely upon the law 
of limitation, but upon the preliminary plea, that it was wholly 
inadmissible, as the property should have been embraced in plain- 
tiff's first suit. Holding, however, the cause of action to the two 
suits to be dissimilar, this plea cannot be maintained. 

We dism&s both appeals, with costs of appeal in each case on the 
appellant 



The 21st February 1859. 

H. T. Raikes and B. J. Colvin, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 132 of 1857. 
Regular Appeal from the decision of Baboo Gobindchunder 
Chowdree, Principal Sudder Ameen of Moorslcedabad, dated 
19th December 1856. 

Ranee Prosunnomoyee, mother and guardian of Koowur Dooiga- 
nath Roy, minor, (Plaintiff,) Appellant, 

VCTSUS 

Ramsoonder Sein and others, (Defendants,) Respondents. 

Baboos Ramapei % sad Roy and Kishenkishore Ghose, for Appellant 
Baboo Shumbhoonath Pundit and Moonshee Ameer Alee, for 
Respondents. 

Suit laid at Company's Rupees 14,850. 

Suit to can- > ^ HIS su ^ was imitated on the following grounds, 
eel deeds of Rajah Mohanund Roy had three sons, namely, Roy Ramkishen, 
^ me ^ d , M - Roy Jyekishen, and Roy Bejoykishen. 

wlSowTawmiss* By the death of the second son and his wife without, children, 
"* in ^."J?*" one-third of the estate left by Mohanund came into the possession 
me"t°of the tow- of Ranee Bhageeruttee, widow of Ramkishen, and the remaining 
er court. Held, two-thirds into that of Roy Bejoykishen. This person left a widow, 
dow "was 6 left Rasniunnee, empowered to adopt a son; and she accordingly 

" mistress" of 

the property for l : fe, the deeds could not be questioned in her life-time. 
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adopted Roy Kishenchimder, deceased, husband of plaijitiflf[ appellant, 
who, in her turn, being empowered by deed, dated 13th Kartikh 
1250, to adopt a son, adopted in the first instance Gopeemohun, 
and on his death Koowur Dooiganath, in whose behalf she has 
brought this action, the object of which may now be stated. Rajah 
Mohanund had constituted a particular village as dewuttur for the 
service of the idols Radhamohun Thakoor, &c., the proceeds 
of which, or ra 825, after deducting the expenses of collection, 
were to be appropriated to the purpose ; but Rasmunnee, widow of 
Mohanund Roy, had given the village as a mookurruree mowroosee 
tenure, for a consideration of rs. 1900, at a jumma of is. 325, 
by a deed, dated 18th Cheyt 3254, to Ramsoonder Sein, and 
had again, for a consideration of rs. 1700, by a deed dated 
17th Cheyt 1255, assigned rs. 300 of that sum to Sudakishen 
Sein ; so 'that there remained but rs. 25 available for the 
expenses of the idol. This suit was, therefore, brought to cancel 
both deeds as given by Rasmunnee in perpetuity, while she could 
not possibly have more than a life interest, and as alienating the 
proceeds from the pufposes of the idol, which even her husband 
could not have done. Possession of the village was also applied 
for by plaintiff 

The principal sudder ameen dismissed the suit, on the ground 
that the very unnomutee putro, under which appellant had performed 
the act of adoption, reserved to Rasmunnee authority over, and the 
mangement of, the property during her life-time ; so that while she 
lived, appellant could not question her acta To annul this provision 
of the deed, a dustburdaree or deed of relinquishment of her 
rights by Rasmunnee was pleaded ; but this document was rejected 
by the principal sudder ameen as fraudulent It has not been 
argued before us that this dustburdaree is genuine ; but it is contend- 
ed that, even if possession cannot be granted to appellant, the 
deeds should be set aside, and that the truth or otherwise of her 
alleged seal and signature to them, which she denied, should be 
inquired into. 

We find that the principal sudder ameen has decided this case 
with reference to the precedent of Radhamunnee Debea and others, 
decided on the 10th April 1855, in which it was held that the 
plaintiff was debarred from suing during the life-time of the widow 
of the man under whose will his right arose, because, as in this 
case, the will gave to the widow unrestricted power over the property 
during her life-time. And against this precedent that of the 24th 
July 1854, in the case of Bolakee Beebee, is cited, which declared 
that reversionary heirs might sue in the life-time of a widow to 
invalidate alienations by her. 
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Judgment. 

Messrs. H. T. Raikes and B. J Colvin. — In this case it is allow- 
ed that Rasmunnee is to retain the management of the estate as 
" mistress" during her life-time. The rights of the adopted son of 
appellant do not supervene until her death. It follows that 
Rasmunnee may do, in the exercise of her authority as regards the 
estate, all acts but such as shall permanently affect the rights and 
interests of the reversionary heir. Now the acts of alienation 
charged against her are not necessarily acts of waste. The deeds 
of lease and assignment state that the money was borrowed for the 
purposes of the temples. This act of borrowing was quite within 
the competence of Rasmunnee ; but it is alleged that the money 
was not so appropriated, and that the temples have been allowed to 
go to decay and are in want of repairs. It is to be considered if 
any obligation other than moral rested upon Rasmunnee to preserve 
the temples ; we are not shown that any legal obligation to preserve 
them was imposed upon her. There was no trusteeship constituted, 
the conditions of which she was bound to fulfil. She was left at full 
liberty in the exercise of her management ; and if she chose to neg- 
lect her duties relating to the temples, she seems to us as little 
liable to be challenged on behalf of the minor son as he himself 
would be by his heirs, were he, on acquiring the estate, similarly to 
neglect his duties. Suppose that Rasmunnee, instead of assigning 
away the rent, had duly collected the full amount of rs. 825, 
without, however, keeping the temples up, could appellant have 
brought a suit against her to compel her to preserve them ? We 
think not, for this reason, that she was only under a moral obligation 
to preserve them, but was not legally bound to do so. Hence it 
appears to us that appellant cannot have the deeds in question 
cancelled so long as Rasmunnee lives. 

We, therefore, dismiss this appeal, with costs. 

Mr. 0. Loch. — It appears to me that the principal sudder ameen 
has disposed of this case on wrong grounds. The object of the suit 
was to set aside certain deeds, alienating dewuttur lands, executed 
by Ranee Rasmunnee, one of the defendants, in favor of the other 
defendants, and to obtain possession thereof on the plea of waste 
and injury caused by the said ranee defendant. 

The history of the case may be recited in a few words. Roy 
Bejoykishen died, leaving his widow Ranee Rasmunnee, with power 
to adopt. She adopted Roy Kishenchunder, who died without issue, 
leaving his widow, Ranee Prosunnomoyee Debea, the plaintiff, power 
to adopt, which she has done. The permission to adopt given by 
Roy Kishenchunder to his widow contained a provision, that the 
whole of the ancestral property should remain in the possession of 
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his adoptive mother, Ranee Rasmunnee, during her life, and on her 
death should pass to the son adopted by his own wife. Among the 
property left in the possession of Ranee Rasmunnee were certain 
dewuttur lands, the proceeds of which, it is alleged, were employed in- 
keeping up the worship of certain family idols and repairing the 
temples. And it is now asserted that Ranee Rasmunnee, under pretence 
of obtaining money to erect a new temple and to repair those already 
in existence, has, by two deeds, one a mookurruree lease, and the other 
a bill of sale, alienated the dewuttur lands to the other defendants, 
and has appropriated the money obtained from them to her own use ; 
and, in consequence of the proceeds of the dewuttur lands being 
turned aside from their legitimate purpose, the worship of the idols 
has been put a stop to, and the temples have fallen into disrepair ; 
and, plaintiff sues to be put in possession, as the guardian of her 
adopted son, to prevent further injury to the estate. 

However incorrectly the prayer of the plaint may be drawn up, the 
object of the suit is obvious. The ground for interference with 
Rasmunnee's possession, who has a life interest in the property, is to 
prevent further waste. The questions, therefore, which were prima- 
rily before the principal sudder ameen, were, first, does waste form a 
sufficient ground for interference on the part of the reversioners ? 
and, secondly, has waste been committed, and, if so, is plaintiffentitled 
to obtain possession as trustee ? for in no other character can she 
hold possession during the life-time of Rasmunnee, and to have the 
deeds executed by Rasmunnee cancelled. It is unnecessary in this 
place to determine what constitutes waste, for my object is only to 
point out the mistake made by the principal sudder ameen in decid- 
ing this case, and not to enter into the merits. Instead, however, 
of disposing of the first and obvious point at issue, whether interfer- 
ence was warranted on the plea of waste, he determines that no 
interference can be allowed, because the deed of permission to adopt, 
given by Roy Kishenchunder to the plaintiff, provides that the 
possession and management of the ancestral property should remain 
with Rasmunnee during her life-time. But surely if, as decisions 
of this Court have laid down, waste on the part of a widow in pos- 
session of ancestral property be sufficient warrant for reversioners to 
interfere and to deprive her of possession, the lower court should, in 
the first instance, have determined whether waste had been com- 
mitted sufficient to warrant the removal of Rasmunnee from the 
management of the property ; and in the event of this being proved, 
the permission of her adopted son to hold possession during life 
would be no bar to her being deprived of possession. I would, there- 
fore, remand the case for the disposal of the points above alluded to. 
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The 21st February 1859. 

A. Sconce, Esq., Judge, and D. I. Money, Esq., Officiating Judge. 

Petition No. 1646 of 1858. 

Application for Special Appeal from the decision of Mr. R. G. 
' Perry, Sub-Assistant Commissioner of Manbhoom, dated 29th 
June 1858, reversing that of Brojonath Bose, Sudder Moonsiff 
of that district, dated Slst March 1858, in the case of 

Bhunjun Singh, Plaintiff, Petitioner, 

versus 

Mayaram Pandey and others, Defendants. 

Baboo Judganund Mookerjee, for Petitioner. 
Baboo KisKensvJcha Mookerjee, for the Opposite Party. 
Suit being It is hereby certified that the said application is granted on the 
^po^on following grounds. 

of certain lauds, The petitioner brought a suit for possession of land in the 
trie/the fecttf moonsiff s court, and obtained a decree, the moonsiff finding posses- 
possession only: sion in the plaintiff of the disputed land, as belonging to his vil- 
%££&£ kge and holding, established. 

ed of on the The defendants on appeal obtained the reversal of this decree, 

• right? 0n ° f *^ e sub-assistant commissioner going into the evidence as to the 

Remanded, right to possession, and deciding upon the merits in favor of the 

tion tf® qP ht defendants - 

maybedispoLd The petitioner urges in special appeal, that, inasmuch as the 
of nrt th ° first aS8 ^ stant commissioner held that the mere fact of possession was 
insufficient, and that the moonsiff should have tried the right of the 
parties to the property claimed, they were entitled to an adjudica- 
tion of this point by the lower court, and the case should have been 
remanded to the moonsiff for that purpose. 

We think there is some ground tor this objection ; and as the 
judgment of the assistant commissioner is rather curt and not 
very clear, the case will be returned to him, with directions that he 
will remand it to the moonsifFs court for a full investigation on the 
merits. 
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The 21st February 1859. 

A. Sconoe, Esq., Judge, and D. L Money, Esq., Officiating Judge. 

Petition No. 1120 of 1858. 

Application for Special Appeal from the decision of Baboo 
Nobmkis fieri PavlU, Principal Sudder Ameen of ChittagoTig, 
dated 6th April 1858, reversing a decree of Movlvee Sookur 
Alee, MoonMff of Satkaneah, dated 27th June 1855, in the 
case of 

Abool Fuzzul, Plaintiff, 
versus 
Mahomed Budul, one of the Defenda/nts, Petitioner. 

Baboo Kishensukha Mookerjee, for Petitioner, Ex-parte. 

This suit was brought to recover a small portion of land as .°"£ ™ ma ^* 
lakhiraj, of which petitioner, one of the defendants, professed to Question of title 
hold 12 gundahs as mortgaged to him by Futeh Alee. » between the 

The moonsiff dismissed the suit on the merits, — the principal i^^raed for* 
sudder ameen, on limitation and upon the incompetency of the the lower appei- 
courts to question a settlement made of the land as noabad by l^confirad £ 
the revenue authorities ; but, on special appeal, these grounds were self to an a^ju- 
held to be untenable, and the case was remanded. £T*Sto rf 

The case is now again disposed of by the principal sudder ameen. the land. 
But the ground taken in special appeal by petitioner is that, admit- 
ting the land not to be noabad, tne principal sudder ameen has 
foiled to determine as between plaintiff and petitioner, whether 
the right of possession to the 12 gundahs held by petitioner is vested 
in petitioner or in plaintiff The principal sudder ameen, we observe, 
appears to confine himself to the forcible appropriation of the land 
by Government, and does not enter into the question of title as 
between plaintiff and petitioner ; and for that purpose we remand the 
case, for the re-consideration of the claim of plaintiff to that portion 
of the land which is in possession of petitioner. 
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The 21st February 1859. 
C. B. Trevor and H. V. Bayley, Esqs., Officiating Judges. 

Petition No. 1597 of 1858. 
Application for Special Appeal from the decision of Mr. W. S. 
Seton-Karr, Officiating Judge ofJessore, dated 21st July 1858, 
reversing that of Baboo Oopender Chunder Nyaruttun, Prin- 
cipal SudderAmeen of that district, dated 15th February 1858, 
in the case of 

Anundmoyee Dassee and others, Plaintiffs, Petitioners, 

versus 
Brojonath Pal Chowdree and others, Defendants. 

Moonshee Ameer Alee and Baboo Dinnonath MiMer, for Peti- 
tioners. 

Mr. JR. T. Allan and Baboo Bungsheebuddun MUter, for the 
Opposite Party. 

Plaintiffs sued * T * 8 hereby certified that the said application is granted on the 
for possession of following grounds. 

S^tSyhad Plaintiffs, petitioners, sued for possession of certain lands of which 
been illegally they had been illegally dispossessed by defendants, the farmers, on 
deSSsf the * e lsfc Bysakh 1260, with mesne profits from the date of disposses- 

farmers. sion. 

n^lSi^Ueiai Defendants denied the illegal dispossession of plaintiffs, but plead- 
dispossesrion of ed that, after the institution of the summary suit on the 30th Jeyt, 
P leade^f ,, that *k ev ^ 8ent a sezawu l *° collect the rents ; that the summary suit 
after the inst£ was decided ex-parte on the 31st August 1853 or 16th Bhadro 
tution of the 1260, and the sezawul has collected and is collecting the rents 

summary suit, • ° 

they had «ent a ever smc & 

sezawul to col- The judge, in reversal of the order of the court below, thought 
that 'the 'sum- that the balance of evidence was in favor of the defendants. As, 
maiy suit was therefore, no forcible ejectment was proved, he dismissed the plain- 

onthe31sUu- tlfl k SP* 1 - , ,,.„.,*. 

gust 1863, and Plaintiffs have now appealed specially, urging that the answer ol 
rofie^^d u t * ie defendants set forth no sufficient justification for their (plain- 
collecting, the tiffs') continued dispossession, but that, even on the finding of the 
"nte^er rince. judge, if the original dispossession by the sezawul was legal, that 
dismissed j£e legality ceased after the decision of the summary suit, and the sub- 
pl w n m*' ""** sequent possession of defendant, as admitted by him, is altogether 

tieiu on spo* •,* , « -. 

ciai appeal, that without warrant of law. 

the possession 

of a sezawul is a mere temporary possession for a particular purpose ; that, on that purpose 

being effected, it ceases ; and that it requires to be renewed in order to be legal. 

Case remanded, in order that the judge may determine whether, after the decision of the 
summary suit ex-parte on the 31st August 1863, the possession of the defendant continued to 
be a legal possession or not, and pass whatever order may seem just and proper. 
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We think that the (plaintiffs') special appellants' objection is a sound 
ona They sue for possession, with mesne profits, alleging that their 
dispossession was effected illegally. The defendants plead that the 
possession taken by them was acquired legally, but they fail to plead 
in their answer sufficient to show that the possession at the present 
day is legal Possession by sezawul is a mere temporary possession 
for a particular purpose, and, on the decision of the summary suit, 
necessarily ceases, though it can be renewed on the institution of a 
fresh ona Under this view, two issues arise in the present case. The 
first is, whether the original possession acquired by defendants was 
legal or not : the second, whether it has been legally continued or not, 
after the decision of the summary suit ex-parte on the 31st August 
1853. The judge has clearly determined the first, but he has alto- 
gether overlooked the second issua We, therefore, remit the case 
to him, with directions that he will enquire into the legality of the 
defendants' continued possession after the date on which the sum- 
mary suit was decided, and pass whatever order may seem to him 
just anji proper, after a consideration of the evidence produced on 
the point by both parties. 

The 21st February 1859. 

H. T. Raikes and J. EL Patton, Esqs, Judges, and G. Loch, Esq., 

Officiating Judge. 

Case No. 405 of 1858. 

Special Appeal from the decision of Mr. H. C. Hallcett, Offici- 
ating Judge of Hooghly, doled 30th December 1857, affirm- 
ing a decree of Mr* C. 8. Belli, Officiating Collector of that 
district, dated \QihJvme 1856. 

Hurmohun Mookerjee, (Plaintiff,) Appellant, 
versus 

Musst Bhullee Bewa, widow of Eamdoolal (deceased,) and others, 
(Defendants,) Respondents. 

Moonshee Ameer Alee, Baboo Baneemadhub Barter jee, and Mr. 

J. Newmarch, for Appellant. 
Baboos Kishenkishore &hose and Obhoychu/rn Bose, for Respond- 
ents. 

This case was admitted to special appeal on the 30th June 1858, Appeal dig- 
under the following certificate recorded by Messrs. C. B. Trevor and miMed.TheW- 

/n T i ° J w court found 

ii. liOCn. defendant's la- 

" Plaintiff, special appellant, sued to resume 1 -1 3 of land held rent- jF hin « D title ^- 
free. He appears to be a purchaser from one Bhugwuttee Dassee, a i° 1790, ™m, 
dur-mookurrureedar. Defendants assert their right to hold the land an< ? that Hmi- 
rent-free, having acquired it by purchase from parties holding under plaintiff b claim. 
a char and a registered taidad. 
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" The collector on the merits upheld the defendants' title, consi- 
dering that the documents produced by them were good and valid 
On appeal, the case was remanded to the collector, in order that he 
might determine first what was put in issue before him, viz. whe- 
ther the statute of limitations barred the plaintiff's claim or not The 
collector, being of opinion that the law of limitation did apply, dis- 
missed the claim. On appeal to the judge," he, from the evidence be- 
fore him, entertained no doubt whatever that the defendants' right 
to hold the land in dispute as lakhiraj dates from a period antece- 
dent to 1790, and therefore the Court's precedent of the 10th 
September 1855 applies. 

" Plaintiff now appeals specially, urging that the judge has 
not correctly applied the law ; that it was necessary for mm, under 
repeated rulings of this Court, previously to allowing defendants' 
plea of limitation to avail against his claim, to be satisfied that 
defendants had held possession of the lakhiraj land from a period 
antecedent to 1790 under a bond fide title ; that the judge had 
said nothing about their possession, but had only regarded defendants' 
right, a question with which, in this early stage of the case, he 
should not have meddled. 

" We think that, on the defendants' pleading against the special 
appellant the statute of limitations, it was incumbent upon the 
judge first to ascertain whether the defendants, or those from whom 
they inherited or purchased, had been in possession of the lakhiraj 
land claimed by them for a period antecedent to the 1st December 
1790, under not a valid, but only a primd facie bond fide title, in 
other words a fair title believed to have conveyed a right of posses- 
sion and property. If the judge were satisfied, from the evidence, of 
this fact, he should then have looked to the plaintiff's cause of action, 
have determined when that oiiginated, and have seen whether 
twelve years had elapsed from that date up to the date of the insti- 
tution of the suit : if it had, plaintiff is of course out of court ; if 
it had not, the suit should have proceeded on the merits. 

" On turning to the decision of the judge, we find it ambiguous, 
and also defective in the points above noted. We note, moreover, 
that, though the special appellant sues as dur-mookurrureedur, his 
title to sue is not questioned. We, therefore, admit the special 
appeal, to try whether the case should not be remanded for an 
inquiry conducted in the mode suggested above.'* 

* Judgment. 

In this case the judge distinctly finds that defendants have proved, 
through documents filed by them, that the land has been held 
as rent-free land previous to the 1st December 1790 : it is, there- 
fore, rent-free land of a description to which limitation can l>e 
applied, unless the plaintiff brings an action within the usual period 
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prescribed by law. It is not disputed that the present plaintiff has 
not brought forward his claim within twelve years, but the plaintiff 
avers that limitation cannot be pleaded at all, because the land was 
never held as rent-free before the 1st December 1790. On this point, 
however, the finding of the judge is conclusive ; he even refers to 
the Court's precedent of the 10th September 1855, as bearing upon 
the question, and as showing that limitation applies to rent- 
free tenures in existence before 1790. With these fects before us, 
we see no ground for a remand, and dismiss this appeal, with costs. 

> I l| II I ■!■»■■■ 

The 28ed February 1859. 

H. T. Raises and J. H. Patton, Esqg., Judges, and G. Loch, Esq., 

Officiating Judge. 

Case No, 42 of 1357. 

Regylar Appeal from the decision of Moulvee Syud Ahmed 

Buksh, Principal Sudder Ameen of Mym&nHng, dated 20th 

November 1856. 

Buddeenath Bhuttacharj and others, (Plaintiffs,) Appellants, 

versus 

Collector of Mymensing and others, (Defendants,) Respondents. 
Moonshee Ameer Alee and Mr. R. T. Allan, for Appellants. 
Baboo Ramapersad Roy, for the Collector, Respondent, and Baboos 

ShMrnbhoonath Pv/ndit, Bhoobwimohun Roy, Kishensukkha 

Mookerjee, Kishenkishore Ohose, Unnodapersad Banerjee, and 

Uiwkoolehunder Mookerjee, and Maudvee Murhumut Hossein, 

for the other Respondents. 

Suit laid at Coippajiy's Rupees 8941. 

This suit was brought for possession of some seven hundred Appeal dia- 
beqgahs of chur land alleged by the plaintifife to belong to lands tiflTfaiH^to 
which had been at one time submerged by the river Megna, and, prove possession 
having again formed in their original position, constituting a chur ^thin \enn h of 
called Chur Algee, were at one time resumed by the revenue authori- limitation, 
ties, but subsequently restored to the proprietors by the special com- 
missioner ; after which the defendants had dispossessed the plain- 
tifife, and annexed the lands to the chur lands of Gopaul Nuveez, 
which had been .settled with the defendants by the Government, 
and plaintiffs now sued for their recovery. 

The defendants met the suit by a general denial of plaintiffs' 
claim. And the principal sudder ameen, observing that the perma- 
nent settlement made with the defendants dates from May 1843, 
while the present claim was preferred in May 1854, and that 
plaintiffs had failed to prove any possession at any previous time, 
kdd the law of limitation to be now applicable, and dismissed the 
suit 
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In appeal from this decision plaintiffs' pleader thus explains the 
circumstances under which their cause of action arose. He states 
that Chur Algee comprises the lands of several talookdars, whose 
estates, having been submerged, were re-formed in the position origi- 
nally occupied by them ;but the collector of revenue resumed the whole 
chur as a fresh accretion from the river ; and on an appeal being pre- 
ferred from his decision to the special commissioner, that authority 
reversed the decree of resumption, and in 1836 restored the resumed 
lands to the talookdars. 

Subsequent to that (namely, in 1843) the defendants entered into 
settlement with the Government for some chur lands, which the 
Government held as part of a khas estate, named Gopaul Nuveez ; 
and in 1844, a person named Ram Manik Ghose having had a dis- 
pute with the present defendants for 4 kanees of land and a bhurree, 
recourse was had to the criminal courts under Act IV. of 1840, which 
resulted in the rejection of Ram Manik's claim for possession ; but 
the defendants, under cover of the decision passed on that occasion, 
dispossessed the plaintiffs of the 700 beegahs now claimed. 

in support of their allegations, the pleader informed us, that their 
witnesses, whose evidence is on record, depose to the fact of their 
dispossession at the time referred to ; that the decree of the special 
commissioner shows that the lands of Chur Algee were released 
from resumption in 1 836, and that the plaintiffs were then one of the 
parties interested in their restoration ; that in 1842 a measurement 
of the lands subsequently settled with the defendants was made, by 
which it will be seen what quantity of land the defendants were enti- 
tled to hold as belonging to Gopaul Nuveez ; and that other proceed- 
ings will satisfy the Court that the defendants have no lands settled 
with them in Chur Algee, while a reference to the map will show 
that the lands engaged for by the defendants are separate and distinct 
from that chur ; so that the defendants could not have acquired 
possession of the lands in suit, as supposed by the principal sudder 
ameen, in 1843 ; and, therefore, as plaintiffs were then in possession, 
the law of limitation cannot now be an obstacle to their present 
claim. 

Judgment. 

In the first place we entertain no doubt that the limitation 
applied by the principal sudder ameen was the general limitation of 
twelve years. It is frpm that, he remarks, that no objection had been 
made to the settlement within three years from its conclusion with the 
defendants, and that "the inference is irresistible, that the suit is bar- 
red by the statute of limitations ;" but the actual facts upon which he 
eventually grounds his opinion and dismisses the claim are, that "the 
permanent settlement of the disputed lands was concluded with the 
defendants in the month of May 1843, and that this suit is instituted 
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in the month of May 1854, being eleven years from the date 
of settlement to that of the institution of the suit Under this 
circumstance, and on consideration of defendants' former possession 
and plaintiffs' dispossession from the lands in dispute, it is primd 
fade evident that the statute of limitations has affected the hearing 
of the suit" These are the words of the translation of the judgment, 
and clearly indicate that the law of limitation applied is the general 
law, and not that prescribed by Act XIII. of 1848. 

We have to consider then, whether this application of the law is 
correct 

It has been argued by the pleader for the plaintiffs, appellants, that, 
although the defendants hold their settlement from 1843, the lands 
now in suit were not included in it ; that plaintiffs held them up to 
the 17th of May 1844, when defendants violently dispossessed them. 
It may be granted that, in proof of their dispossession, certain wit- 
nesses cited by the plaintiffs were examined, who depose in confor- 
mity with the plaintiffs' statement. But upon a* point of this nature, 
and after the lapse of several years, we cannot rely upon oral testi- 
mony only, and we are not shown that the plaintiffs took any steps 
at the time to recover possession, or even to bring the matter to the 
notice of the authorities, under cover of whose order it is asserted 
this violent dispossession was effected. 

Is there then proof of earlier possession in the plaintiffs, that the 
Court may infer that they really lost possession in the manner 
represented bjr the witnesses ? 

To show this, we are referred to the special commissioner's deci- 
sion of 1836, by which it is alleged the lands of Chur Algee, after 
resumption, were restored to the proprietors ; and we are told that 
among the lands so restofed were the lands now claimed by the 
plaintiffs. But that decree is perfectly useless as establishing any 
thing in reference to the lands in suit, as it does not suffice to 
identify the lands in any respect The decree merely declares that 
all the lands of the chur, with the exception of the lands held kltas by 
the Government, are released from resumption. But the exception 
of some lands, as khas lands of the Government, shows that the 
entire lands of the chur were not released ; and as the reserved 
lands are those for which the defendants entered into engage- 
ments in 1843, it is quite impossible under the general terms 
of the decree to distinguish between the lands released and, 
those retained by the Government ; and we are not referred 
to any evidence which is, in our opinion, sufficient to iden- 
tify any of the lands released with those now sued for by 
the plaintiffs. Plaintiffs' pleader offered to show from the record 
the quantity of land to which the defendants were entitled 
under the measurement made previous to settlement, but admitted 
that this would not assist the Court in ascertaining whether the 
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lands so measured comprised the lands in suit or not ; whereas we 
found on the record evidence that the plaintiffs had, after settlement* 
disputed the righto then acquired by the defendants, and accused 
them of procuring the lands of Chur Algee under the feigned deno- 
mination of Magodeeah Mouza alias Chur Algee ; and it seems to 
us most probable that this may be the same dispute which the 
Survey proceedings of 1853 may hare reversed, and induced plain- 
tiffs to bring to issue in this action. 

Be that however as it may, plaintiffs have not been able to sup- 
port the depositions of their witnesses on the point of dispossession 
by any documentary proof, as identifying the lands in dispute with 
lands in their possession at any tvme. The presumption, therefore, 
is, that defendants obtained possession undfer the settlement in 
1843, and as the lands purporting to have been the lands settled 
with them were previously m khas possession of the Government^ 
which dates back more than twelve years, plaintiffs have failed to 
prove any possession of the lands in suit which can now entitle 
them to bring an action for their recovery ; and we therefore see 
no reason to disturb the decision of the lower tmt% And confirm 
the same, with costs of this appeal upon the appell&ftte. 



Thb 28rd February 1859. 

A. Sconce, Esq., Judge, and C. B. Trevor and EL V. BaYLBY, Esqs., 
Officiating Judges. 

Case No. 397 of l8o7. 
Regukit Appeal from the decision of Moonshee Nazvroodeen 
Mahdmsd Khcm, Principal Sudder A mem of Behar, dated 
mh February 1857. 

Syed Ameer Alee, (Plaintiff,) Appetta/nt> 
verms 
Baboo Bfahen Singh and others, (Defendants,) Respondents. 

7Sahoo8 Shumbhoonath Pundit and Risherikishore Qhose, for 
Appellant 

'Baboo Ramapersad Roy and Moonshee Ameer Alee, for Respond- 
ents. 

Suit laid at Company's Rupees 10,000. 
A^wt^nted Messrs. A. Sconce amd & V. Bayley.— The appellant now 
a mwkumiree before us, holding a lease of mouza Soondhee and other villages, 
l^Srw'to^S creat6( * ^ ki& favor by Rajah Modenarain Singh, the proprietor, on 
» wnten°8tipi£ the 22nd November 1845, has brought this action to oust defend- 
M*on that, if a^ respondent, Bishen Singh, from possession of the same villages, 
fauiter to* t£ on the plea that his lease had became forfeited under the terms of 
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the engagement executed by him on the 24th June 1S43. Defend- amount of three 
ant's lease, it will be thus seen, was earlier in date. The engage- SJ^^SooM 
ment taken from him provided for the payment of an annual rent be competent to 
of ra 2988, and it was stipulated that, if the tenant should fall £j£ ""^Jf? 
one instalment in arrear in the payment of his rent, it should be nate. After- 
competent to the lessor, the rajah, to appoint a sezawul and attach ***** £ &***• 
the lease ; and if he should fall three instalments in arrear, it should f the same v3! 
be competent to the rajah to cause the lease to terminate, and Jag" to c, at a 
re-settle with others. Subsequently, the rajah executed another theren?payab£ 
lease in favor of plaintiff, at the annual rent of rs. 2300, giving him by B, transfer- 
at the same time an order (tunkha) on the first lessee, Bishen Singh, J^£ u tf 25 
to pay his rent to plaintiff, together with the kuboolyut executed by giving a written 
Bishen Singh in 1843. Accordingly, plaintiff,— setting forth that, he gJ^JJ *fif* 
had occasion to institute four successive suits for arrears of rent due C, showing 
by the defendant, that is, one suit for arrears due to the close of 1257, ^* n $ f or {&£ 
a second to the end of Magh 1258, a third from Phalgoon 1258 tothe are expressed 
dose of that year, and a fourth from the beginning of 1259 (1851) £ ut B ^™£J; 
to the close of Kartikh, and that, on the 23rd June 1852, judgment red by hiTdel 
in all these cases was given in his favor, — asserts his right, under the ^^*» ™* 8a « 
terms of the settlement made by the proprietor with the defendant, lease; and it 
to hold the lease forfeited, and to oust defendant from possession. » heW, by the 
The principal sudder ameen has dismissed plaintiff s suit, holding Sor^m »*»> 
that, as the rajah, the lessor, did not expressly assign to plaintiff «ai of 'the judg- 
in his lease the power acquired by himself to declare Bishen Singh's m ^ r ^J° w ^at, 
lease forfeited on three months' instalments of rent being overdue, provided A did 
plaintiff was incompetent to exercise that power : hence the present ^htsecur^to 

appeal B, or vary the 

For appellant, Baboo Kishenkishore Ghose relies on the obli- XdfTs tl 
gations incurred by the lessee ; and as his argument is more fully nancy was con- 
brought out by taking it in connection with the pleas adduced in ^^^jfjT 
opposition by Moonshee Ameer Alee for respondent, the latter may as zemindar, u> 
be given as follows. S^toC^hk 

First — It is contended for respondent, that it was incompetent discretion, for 
to the rajah, after creating the (defendant's^ respondent's lease, to *&« tetter ma- 
create a superior lease in fevor of plaintiff esteST"^ ° 

Second. — That the plaintiff is incompetent to declare the lease Second, that 
forfeited, because the exercise of that power was not conveyed to ^wffto declare 
him by his lessor. ffs lease forfeit- 

Third.— That even as regards the lessor, the condition of forfeit- jJ^^feS 
mre was a mere threat, not intended to be enforced, and not capable in c& lease, it 
of being enforced, as in the defendant's kuboolyut the rent payable J^ c ^ Txer^e 
in each instalment was not specified. that power, both 

because the ar- 
rangement entered into by B, for securing the recovery of his rent, was legally preserved to 
-C as representative of the lessor, and because B had, in writing, recognised that power as 
being vested in C. 

And, third, that the forfeiture clnuse was a substantial condition of fi's tenancy, fit to 
be -enforced en the occurrence of the stipulated default. 
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Thus far, then, it will be understood that, upon two very import- 
ant points, there is no contest It is not disputed. that the verbal 
condition of the defendant's lease provides that, on the default of 
defendant for three instalments, of rent) the lessor might declare the 
lease forfeited ; nor is it disputed that, by the issue of the suits for 
arrears preferred by plaintiff, the default contemplated in the lease 
has actually occurred. Upon these points we have no difficulty. 
But it is said that the proprietor, the common lessor, having in 
1843 given a lease (called a mookurruree) to defendant, could not in 
1845 give a second lease of the same villages to plaintiff, so as to 
place defendant, the first lessee, in a subordinate position to the 
second lessee To one portion of this argument we must fully as- 
sent. The lessor could not, in any way, by the creation of a second 
lease, impair the rights secured in the first lease, or vary of his own 
motion the conditions by which the tenancy of the defendant, 
Bishen Singh, was constituted. But it seems to us that the assign- 
ment of the lessor's right, &s landlord, to a third party, by way of 
subsequent lease, neither does, nor was intended to import any 
infringement of the rights and conditions of the defendant's cove- 
nant Indeed, no such infraction is asserted. After the plaintiff's 
lease, as before, the engagement executed in favor of Bishen Singh 
remained fully in force, with this difference, that the rent payable 
to the lessor became payable to the second lessee. We have no such 
statement as that the rajah bound himself not to create a second 
lease between himself and Bishen <Singh ; and we do not doubt that, 
in creating a second mookurruree, at a less rent, in favor of plaiqtiff, 
the rajah exercised a discretion legally vested in him as zemindar 
for the management of his estate. The tenure granted to plaintiff 
consists of six villages, and it happens that ,the same six villages 
compose the defendant's tenure ; but it might have been other- 
wise. It might have been that, instead of one grant to Bishen 
Singh, six separate leases had been granted to six different persons ; 
and it would have been clearly within the power of the zemindar, 
in such a case, to bring the six villages within one lease, and assign 
his interest in the same to a new tenant The principle of law is 
obviously the same, whether the zemindar deals with separate vil- 
lages or with the lands of one village. In this last case, that is, 
within one village a score of under-tenures variously designated 
might have been created ; and it would still be competent to the 
owner of the village to lease it, with its engagements, to another 
tenant 

Next we are told that the plaintiff is incompetent to exercise 
the power of declaring the forfeiture of the defendant's tenure, be- 
cause this power was not expressly assigned to him in his own pot- 
tah. But here, we apprehend, the rule to follow is to hold plain- 
tiff to be the representative of the lessor, the zemindar, and to be 
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legally vested with the authority vested in the zemindar for 
recovering the rents payable by tenants comprised within the tenure. 
We can have no question, as already said, of infringing the condi- 
tions by which the defendant's tenure was guaranteed to him before 
the creation of plaintiff's tenure ; and, on the other hand, the con- 
ditions which he executed in favor of the zemindar, with the view 
of securing the punctual payment of his rent, cannot be supposed 
to have become dormant, because the zemindar substitutes plain- 
tiff for himself as an intermediate tenant through whom the defend- 
ant's rent must pass. Besides, that the defendant, Bishen Singh, 
so understood his obligations, towards the plaintiff, we have the 
most unexceptionable evidence. In the course of the jear 1253, 
during which the plaintiff's tenure was conferred on him, he had 
occasion to sue defendant before the collector for rent dua In a 
petition presented to that officer by the defendant, on the 7th 
April 1 846, he expressly recognised the footing on which he stood 
towards plaintiff as a tenant ; admitted that he had received the 
zemindar's order to pay his rent to plaintiff ; and, what for our 
present purpose is of still more importance, repeated the conditions 
embodied in his own lease, that, on his falling three instalments of 
rent in arrear, plaintiff should be entitled to hold his lease to have 
lapsed, and assume immediate possession of the villages. 

Lastly, we are required to consider the condition of forfeiture as 
infructuous. Now, for the first time, in the course of this action 
before us, has the objection been .taken, that the penalty could not 
be incurred by reason of the defendant's instalments not being 
recited in his kuboolyut ; and the objection, it appears to us, is 
fairly met by Baboo Kishenkiehore Ghose for appellant, who 
argues that, if it had been taken below in answer to the plaint, it 
would have been satisfactorily accounted for, and that either in the 
defendant's pottah, which is withheld, or otherwise, the instalments 
leviable were determined and made known to him. Not only was 
no objection raised upon this point in the lower court, (a point in 
itself fetal to the plea,) but m answering the plaintiff's claim for 
rent in the four suits above adverted to, the defendant was equally 
silent in this matter. We hold the legal presumption to be, there- 
fore, that defeudant was fully cognizant of his monthly liabilities, 
upon the non-payment of which the condition of forfeiture depend- 
ed ; and as to the condition itself, it is specific, voluntary, and of 
the essence of the contract How much it was needed may be 
understood from the extent of the defendant's default Keeping 
back two years' rent, he drove plaintiff into court four times. We 
think that we cannot relieve the defendant, respondent, from 
the penalty of forfeiture ; and we give judgment for appellant, 
with costs. 
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Mr. G. B. Trevor.—- The plaintiff in this case, Syed Ameer Alee, 
has sued for the possession of certain villages under a mookurraree 
hereditary lease, dated the 22nd November 1845, or Aughun 1253, 
by the reversal of certain orders passed under Act IV. of 1840, both 
by the magistrate and session judge, and by the cancelment of the 
mookurruree lease of defendant, in conformity with the conditions .of 
the kuboolyut executed by him to Rajah Modenarain, on the 24th 
June 1843, and the petition presented to the collector by Baboo 
Bishen Singh, dated the 7th April 1846. 

Plaintiff alleges that Rajah Modenarain Singh granted a mookur- 
ruree lease of the villages now in suit to Baboo Bishen Singh, 
defendant, from the year 1251 F. S., at a fixed annual jumma of re. 
2989, under deeds, viz. pottah and kuboolyut, dated the 24th June 
1843, corresponding with 12th Assin 1250, on condition that, if three 
instalments be not paid, the lease shall become null and void, and 
the rajah shall be empowered to re-settle the mehals with any 
party whom he might select for that purpose ; that the defendant 
from the beginning of 1251 took possession of the villages, but 
failed to pay the stipulated rent; that a summary suit was conse- 
quently brought by the rajah against the defendant for the arrears, 
and for the restoration of the property into his own possession, and 
he obtained a decree on the 1st February 1845 ; that, subsequently, 
the rajah permanently leased out the villages to him, plaintiff', 
at a fixed rent of rs. 2300, under a mookurruree pottah dated in 
the month of Aughun 1253, and delivered to him the kuboolyut, 
which was executed by Baboo Bishen Singh, and also a written 
order, directing defendant to pay to him the rents of the villages in 
hire ; that defendant, nevertheless, withheld payment ; that he, 
plaintiff, consequently instituted a summary suit, during which 
defendant appeared as a supplicant before petitioner, paid the arrears 
due, and filed on the 7th April 1846 a deed of compromise, admit- 
ting the justice of the claim, and promising in future to pay his 
rents according as the instalments became due, and stating that, 
in case of failure, plaintiff would be authorised to realise the rent by 
the sale of defendant's property, by arrest of his person, or by 
taking actual possession of the villages ; that, accordingly, the suit 
was decided on the 8th April 1846 ; that defendant then paid his 
rents regularly up to the instalment of Phalgoon 1250, but, from 
that of Cheyt 1256 he failed to pay, and was again sued, but, pro- 
mising to pay, the case was amicably settled ; that defendant 
again failed to act up to his promise, whereupon petitioner filed two 
separate plaints in the civil court for the rents due from Aughun to 
the end of 1 257, and also those due from Assin to Magh 1258, and 
two summary suits for the arrears due from Phalgoon to the end of 
1258, and also from the instalment of Assin to that of Kartikh 
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1259 ; that the two latter cases were called up from the collectorate, 
and all decided in the plaintiff's favor on the 23rd June 1852 ; that 
petitioner then, in accordance with the provisions of the circular 
order dated the 4th August 1847, construction No. 1331, and Regula- 
tion VIII. of 1819, Section 18, annulled the istemraree pottah of de- 
fendant, and deputed an ameen to take possession ; that the defend- 
ant opposing him, a suit was instituted by him under Act IV. of 
1840, but his claim was dismissed, both by the magistrate and the 
session judge ; that, seeing no other means of obtaining his rights, 
which appertain to him both in virtue of the kuboolyut executed 
by Bishen Singh, defendant, in favor of Rajah Modenarain, and his 
own deed of compromise, dated the 7th April 1846, he brings his 
present suit for possession of the villages included in hip mookurru- 
ree lease by the eviction of the defendant 

The defendant, Bufhen Singh, the principal defendant, in his 
answer, amongst other things, pleads that it was not competent 
to Rajah Modenarain to execute a second mookurruree lease in 
plaintiff's favor of the same property, without having first annulled 
that which existed in defendant's name ; that, under the terms of the 
pottah given to plaintiff by the rajah, admitting it to be a valid deed, 
there is no power given to him of ousting defendant from the moo- 
kurruree, and that the ikrarnamah, or deed of compromise, dated the 
7th April 1846, is not a genuine document, defendant being igno- 
rant of its existence, and being in another country at the time, and 
it must have been concocted by plaintiff, who was the serishtadar 
of the collectorate, and had great influence in the office ; that, con- 
sequently, the present claim, being for possession by the annulment 
of nis mookurruree lease, is absurd, and should be dismissed. 

The principal sudder ameen, after remarking that the deed pro- 
pounded by plaintiff is genuine, and that under it the plaintiff had 
a right to receive the rents as they became due from defendant, 
proceeds thus : — " On considering the tenor and language of the 
pottah in favor of the plaintiff, I am of opinion that the proprietor 
did not invest plaintiff with the right and power to set aside the 
lease of defendant Had he done so, he would of course have insert- 
ed such a power in the lease. Although the kuboolyut of defend- 
ant in favor of the proprietor stipulates that the lease becomes void- 
able if three instalments remain in arrear, and this kuboolyut has 
been transferred to the plaintiff, still the conditions of that deed can- 
not be enforced between plaintiff and defendant, but only between 
the contracting parties, the defendant and the proprietor. Moreover, 
it appears that the proprietor entrusted the kuboolyut to plaintiff 
merely with a view to supply the latter with specific data as to the 
rent payable by defendant, so that, in the event of defendant's denial 
of the amount and rate of rent due from him, plaintiff might have 
no difficulty in producing the document. With reference to plain- 
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tiff's allegation, that be is the representative of the owner, the court 
holds that he is so only as regards the realisation of the rent from 
defendant, but not so in reference to the annulment of the pottah 
and the attainment of actual possession. The admission of the 
power to annul the pottah for default to pay three instalments due 
by defendant, in his petition of compromise filed in the summary 
suit, cannot be reckoned as a document whereupon the claim can 
be founded, because it is opposed to the pottah granted in favor of 
plaintiff" The principal sudder ameen, consequently, dismissed 
plantift's claim, with costs. 

From the decision of the principal sudder ameen an appeal has 
now been preferred to this Court by the plaintiff below. 

The main facts of the case, as admitted by both parties, are, that 
Rajah Modenarain Singh, on the 24th June lb43, or 12th Assin 1260 
F. S., granted a mowroosee mookurruree lease to thedefendant in this 
suit, at the yearly rent of rs. 2989, and he reserved to himself the right 
of sending a sezawul to collect the rents in case one instalment 
should be in arrear, and in case three instalments should remain 
unpaid he was at liberty to cancel the lease. It appears that 
arrears occurred, summary suits were instituted and decreed against 
defendant, but the zemindar did not exercise the power reserved to 
him of cancelling defendant's lease ; that in Aughun 1258 or 22nd 
November 1845 the rajah granted a lease to the plaintiff in this 
case. The lease granted is one in exactly the same terms ae that 
granted to the defendant It reserves the same power as to the 
cancelment of the mookurruree lease then granted, but gives no 
power to the plaintiff to cancel the defendant's lease, and makes no 
mention of the defendant s lease of the very same nature for the 
very same villages, but commends the tenants of all sorts to the 
good will of the mookurrureedar. And under this lease plaintiff 
instituted several summary and regular suits against the defendant, 
some of which were compromised and some decided against him. 
In none of these does it appear that defendant questioned the power 
of the zemindar to grant plaintiff's lease, but, in one, it appears, 
defendant filed an ikrarnamah, in which he, through his mookhtaiB, 
acknowledged that the observance of the conditions inserted in the 
kubodyut, which he executed in favor of Rajah Modenarain, and 
which the rajah has transferred to Syed Ameer Alee, are obligatory 
on him, and that, in the event of non-payment and default of three 
instalments, the mookurruree lease granted to him at once becomes 
null and void, and plaintiff, Ameer Alee, is entitled to direct posses- 
sion. As at the present time decrees to more than the amount 
of the instalments are* standing against defendant, the plaintiff 
sues for possession by the cancelment of defendant's mookurruree 
lease. 
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On these facts it has been contended on behalf of the appellant, by 
Baboo Kishenkishore Ghose, that it was quite competent to Rajah 
Modenarain to create a mookurruree lease between the defendant, 
tenant, and himself, as owner of the property ; that, in creating the 
same, and in directing the defendant to pay the rents to the plain- 
tiff the very contract which formerly existed between the rajah 
and defendant now exists between the plaintiff and the defendant; 
that, consequently, as defendant has been adjudged to be in arrears, 
the plaintiff is entitled, under his lease and the kuboolyut of the 
defendant, to possession of the tenure ; that, moreover, by the ikrar- 
namah filed by the defendant in the summary suit, and dated the 
7th April 1846, he has recognised the power to evict him after three 
instalments have been adjudged to be in arrear ; and, consequently, 
irrespectively of plaintiff's pottah, he, by that deed, has estopped 
himself from questioning the power which he has onoe admitted to 
belong to the plaintiff. 

On the part of defendant, respondent, it is urged that it was not 
competent to the zemindar to grant to the plaintiff a mookurruree 
lease of the nature of that now set up— one in its nature identical 
with that previously granted to him, and not annulled by the 
zemindar ; that, doubtless, it was in the power of the zemindar to 
have assigned his rights as zemindar to any person as farmer or 
putneedar, but in the present instance there is not an assignment 
of zemindaree right by the creation of a new intermediate tenancy 
of the same nature with that held by defendant ; that, granting the 
legality of plaintiff's lease, and looking even to its terms, it will be 
found that the power of cancelling defendant's lease was not given 
to him by the zemindar, and, consequently, the relation between 
plaintiff and defendant is not identical with that which existed 
between the zemindar and himself; that the ikrarnamah filed by 
plaintiff, dated the 7th April 1846, is not a genuine document, but, 
even if it were, such a deed, considering the defect of power in the 
plaintiff would be ineffectual to give plaintiff a power which he has 
not derived from the owner of the property ; that, consequently, 
the decision of the court below should be affirmed. 

The points which, on the factd of the present case, call for deter- 
mination, are : . 

First. — Whether, under the circumstances of this case, the lease 
granted to plaintiff by the zemindar is a valid one in law or not ? 

Second. — If it be, whether plaintiff, under that lease, or the kuboo- 
lyut executed by plaintiff to the zemindar, or the ikrarnamah executed 
by plaintiff, dated the 7th April 1846, has under certain circum- 
stances the power to cancel the hereditary mookurruree lease of the 
defendant ? 
Third. — If he has, whether those circumstances have arisen or not ? 



Digitized by 



Google 



( 182 ) 

It seems to me that there can be no question as to the genuine* 
ness of all the chief documents filed in this case, that is, of the lease of 
the plaintiff granted to him by the zemindar, the kuboolyut executed 
by defendant to the zemindar, and the ikrarnamah executed by the 
defendant, through his mookhtars, Luchmunpersad and Dood- 
raj Singh, on the 7th April 1846. It only remains then to deter- 
mine the points of law raised in the first and second issues, and to 
determine the third issue in accordance with the result come to on 
the previous ones. 

Looking to the first issue, it appears to me not open to question, 
that a zemindar can assign by lease any portion of the zemindaaree 
profits which he may be entitled to receive from his tenant in chie£ 
to any other party, as ijaradar, putneedar, or any other holder, who 
receives the same as portion of the zemindaree profits, though under a 
particular tenure ; but it is not competent to a zemindar to execute 
between the tenant in chief and himself, out of the zemindaree pro- 
fits, a tenancy of the very same nature with that of the tenant in 
chief, and thus render him an inferior tenant when he formerly was 
the superior ; and this incompetency seems to have occurred to the 
grantor of the lease to the plaintiff in this suit, for in it no mention 
is made of the lease previously granted to the defendant, but the 
plaintiff is to collect from the ryots, as if the grantee had consi- 
dered the previous lease annulled, which admittedly was not the case. 
It is, however, unnecessary to follow this point further, for the 
defendant, in the present case, is estopped from pleading it with 
effect. He has by voluntary payments and by his own proved 
ikrarnamah, dated the 7th April 1846, acknowledged both the 
zemindar's power and right to grant a lease to the plaintiff, and has 
by acts also admitted it It is consequently now too late for him 
to raise a valid legal objection to that which he has once deliberately 
admitted. 

Turning then to the second issue, it is to be observed that both the 
parties before the Court hold their lease from a third party, the 
zemindar. The powers granted to the plaintiff must, consequently, 
be limited and controlled by the terms of his pottah, and the liabi- 
lity of the defendant be regulated by the kuboolyut ; and neither the 
one nor the other can be varied without the assent of the zemindar. 
Now, on perusing the pottah of the plaintiff, it will be observed that 
it gives him no power to cancel the mookurruree lease of the defend- 
ant under any circumstances, though in it the zemindar reserves 
full power to himself to cancel that of the plaintiff under certain 
circumstances. In the face of this silence on the point, it seems to 
me, on principle, that plaintiff must be considered to be vested with 
only the ordinary, and usual power of mookurrureedar, that is, with 
the power of bringing 4 the dur-mookurruree tenure, which, in fact, 
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that of defendant has become, to sale for arrears, and not to be 
jested by implication with the extraordinary power, which the zemin- 
dar originally reserved to himself as against the defendant, but 
which he has not seen fit expressly to grant to the plaintiff in this 
suit. But it has been argued that the defect of power in the plain- 
tiff has been cured by the acquiescence of the defendant, as 
evidenced by the ikrarnamah executed on his behalf in April 
1846. This argument would, doubtless, holdjp were the plaintiff 
vested with all the zemindaree powers, but, as before observed, 
the power granted to plaintiff by the zemindar is limited. It does 
not include the right to cancel the dur-mookurruree of the defendant, 
and plaintiff, consequently, has no right himself, nor can an under- 
tenant give himself authority to exercise, without the consent of 
the zemindar, a special right with which he has not been vested by 
the superior holder, though, as against the defendant, the superior 
holder, previous to the creation of plaintiff's tenure, might have 
exercised it ; and it only remains for the plaintiff, appellant, in this 
suit, to realise his due from the defendant in the ordinary mode, viz. 
by the sale of his tenure. 

Under the view of the case expressed above, it becomes unneces- 
sary to enter into a consideration of the third issue raised. I would 
dismiss the appeal, and affirm the decision of the lower court, with 
costs. 
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* The 23rd February 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Regular Appeals from the decision of Baboo Roy Ramlochun 
Qkose, Primcvpal Sudder Ameen of Nuddea, dated I9tk 
Jcmuary 1857. 

. Case No. 300 of 1857. 

Madhub Chand Boy, (one of the Defendants,) Appellant, 
versus 
Progpnno Chand Boy, (Plaintiff,) and others, (Defendants,) 
Respondents. 

Baboos Ramapersad Roy, Kishenkishore Ohose, and Poorun- 

ehunder Roy, for Appellant 
Baboos Shumbhoonath Pundit and Bhoobunmohun Roy, for 

Respondents. 

Case No. 940 of 1857. 
Prosunno Chand Boy, (Plaintiff,) Appellant, 

versvs 
Madhub Chand Boy, (Defendant,) Respondent. 

Baboos Shumbhoonath Pundit and Bhoobunmokun Roy, for 

Appellant 
Baboos Kishenhishore Ghose and Poorunchunder Roy, for 

Bespondent 

Suit laid at Company's Bupees 19,796-3a.-l7gr.-3a 
Plaintiffgought The parties in this suit are brothers. The property in dispute 
tojw»ver^po*. ^^j^ f one-third of an 8-anna share of mouzas Kalipoor, &a, 
share of certain in turuf Sookhsaugor, belonging to Nokoormunee Debea, one-sixth 
IfiTconoeri!! °f ^ e 8ame property belonging to Kaleedass Bhuttacharjea, and the 
Asthe evidence Sookhsaugor indigo concern. The plaintiff alleges that, on 27th 

to d prtve by that C^yt ] 257 . B - S -> he and . his brother took a putnee of the property 

he hud pur- above mentioned, belonging to Nokoormunee, and paid the price 

pert^had been ^ rom ^eir 8e P ara to funds* *»• 3500. The putnee lease was drawn 

m Doeaession, out in the names of Hureejeebun Mookerjea, the relative and servant 

Md tei been °^ P^ 11 ^ and Dinonath Mookerjea, the relative and servant of 

gidered W insuffi" the defendant, and the litigants in the present suit each held an 

cient,lii8ciaim 8-anna share therein, under the names of their respective adherents. 

tEforSer ofthe On 27th Assin 1258 B. S., the parties, in a similar manner, under 

lower court the same names, took a putnee of the property of Kaleedass Bhutta- 

reve charjea, for which they paid from their respective funds rs. 1750, and 

on 9th Assar 1260, they jointly purchased the Sookhsaugor indigo 

concern, from the Bengal Indigo Company, for rs. 6300, for which 

they paid from their respective funds, each party having a half share 

in it. The parties advanced funds according to their respective 
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shares to cany on the iudigo concern, and in tbe season of 1 260-61 
about 140 maunds of indigo were manufactured, which, owing to 
disputes between the plaintiff and defendant, were taken possession 
of by the latter, and taken to Calcutta and sold, defendant appro- 
priating the whole of the profits to himself, while he also deprived 
plaintiff of his possession in the putnees, and of his share in the 
indigo concern, asserting that plaintiff had, on 12th Fous 1261, 
Bold his share, amounting to 2£ annas, though in reality it is 8 
annas, in the concern, to the defendant ; and he now sues to recover 
possession of his share of the putnees, with mesne profits, and in the 
indigo concern, and to obtain a share of the profits arising from 
the sale of the indigo and the value of certain property appertain- 
ing to the said concern, which the defendant has misappropriated. 

It is contended by the defendant, that plaintiff never had a share 
in the putnees ; that Dinonath took half in his own name, and 
defendant took the other half in the name of Hureejeebun Mokarjea, 
and subsequently took the share' of Dinonath in farm, and is now in 
sole possession. Plaintiff and defendant purchased the Sookhsaugor 
indigo concern, and plaintiffs share, though not so stated in the bill 
of sale, was 2£ annas, and that of the defendant 13£ annas, and 
they paid for* the concern in these proportions ; that the season of 
1260-41 turning out unfortunately, and plaintiff being unwilling to 
incur farther expense in manufacturing indigo, did on 12th Fous 
1261 sell to defendant his share in the indigo concern for rs. 2907, 
having in the previous year given an ikrar, dated 30th Cheyt 1260, 
pledging his share of the concern, therein stated to be 2^ annas, 
to defendant, in consideration of advances made by defendant for 
their mutual benefit in carrying on the concern ; that a loss was 
incurred on the indigo manufactured in 1260-61 ; the quantity 
manufactured was 155rad«.-22s.-5c., which, after deducting broker- 
age and commission, yielded a net sum of ra 19,905-1 ; but the 
cost of production was rs. 23,214-1. 

The principal sudder ameen has given plaintiff a decree for the 
share in the putnees claimed by him, with wasUat, and also an 
&-anna share in the indigo concern ; but has rejected his claim 
to the value of indigo and other property alleged to have been 
appropriated by the defendant 

Two appeals have been preferred from this decision, the defend- 
ant seeking to set aside that part of the order of the lower court 
which affects him, and the plaintiff to obtain the value of the indigo 
and other property, which claim had been disallowed. 

It is urged by the defendant^ appellant, that as he is in possession 
of the whole property, and as Hureejeebun Moorkerjea, through whom 
plaintiff claims the half share of the putnees, admits that he was 
never in possession, plaintiff was bound to prove not only his right 
to the property, but also his possession and subsequent dispossession ; 
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that he has produced no documentary evidence to prove his right 
or possession; and of the large number of witnesses cited by him, 
the lower court has rejected, as tutored, all but two, viz, Hureejeebun 
Mookerjea and Tarapersad, and these being relatives of the plain- 
tiff have colluded with him. To prove his right to a share m the 
putnees, plaintiff was bound to show that the share he claimed was 
paid for from his own funds ; and till this were clearly made out, the 
defendant's possession could not be disturbed, nor could he even be 
called upon to prove his case. Had plaintiff really paid for the 
putnee out of his own funds, he could produce his accounts or show 
whence he obtained the money and by whom it was paid ; but the 
only evidence on which the principal sudder ameen has relied is 
the testimony of the two witnesses abovementioned, who allege 
that plaintiff paid the purchase-money, but, when further examined, 
admit that it was not paid in their presence, and give any thing but 
a satisfactory account of the affair. The documents filed by the 
plaintiff to prove possession, viz. an amulnamah and some dakhilas, 
have not, as acknowledged by the principal sudder ameen, been attest- 
ed, and yet he admits them without proof as genuine, though the 
defendant objects to them. Then as regards the plea of ejectment, 
had plaintiff been ejected, as he asserts, would he ilot have made 
some application to some of the authorities in the two districts of 
Hooghly and Nuddea ? Ejectment from a large estate and a concern 
comprising several factories could not have been accomplished by 
mere word of mouth ; it must have been accompanied by some 
overt act ; and it is improbable that plaintiff should, without a word, 
submit to be deprived of so much valuable property. As regards 
the indigo concern, the principal sudder ameen, on account of there 
being no specification of shares in the bill of sale, assumes that 
plaintiff and defendant held equal shares; and though plaintiff has 
failed to prove, which he was bound to do, that he purchased and 
paid for an 8-anna share in the concern, yet the documentary 
evidence filed by the defendant, viz. the ikrar given by plaintiff in 
1260, and the deed of sale of 1261, which have been attested by 
witnesses, and the accounts of the factory, also attested by the writer, 
clearly show that plaintiff held only a 2£ annas share in the con- 
cern, and that his advances for carrying it on during the season of 
1260-61 were in proportion, and that the sum actually paid by him 
for his share corresponded to the extent of that share. 

In this case the parties have adduced a great quantity of oral evi- 
dence, which, with the exception of that of three or four persons, has 
been rejected by the principal sudder ameen as unworthy of credit Of 
the witnesses whose evidence has been accepted are two for the plain- 
tiff, respondent, viz. Hureejebun Mookerjea, one of the parties in 
whose J^ame the putnee was taken, and Tarapersad, a relative of the 
litigants ; and it is mainly on the evidence of these witnesses the 
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decision of the lower court is based. Both witnesses depose that the 
putnees were taken by the litigants jointly, and that they held posses- 
sion of equal shares, and paid for the same from their respective 
means ; that they likewise purchased the indigo concern, each hay- 
ing an 8-anna share, for which each party paid respectively, and 
advanced for the cultivation and manufacture of indigo in 1260-61 
in proportion to their shares; that defendant, being the elder 
brother; had the management of the putnees and indigo concern, and, 
consequently, the title-deeds were consigned to his keeping as well 
as the receipts for rent paid to the zemindars. Hureejebun deposes 
further that, being a relative and servant of the plaintiff, his name 
was made use of by plaintiff in taking the putnees, as that of 
Dinonath was by the defendant ; that plaintiff got possession, paid 
rents to the zemindar, and was in the enjoyment of his share of half 
the putnees and indigo concern till ousted by the defendant The 
evidence of these two witnesses, which the Court is asked to accept, 
is, on examination, of too general a character to be admitted 
as conclusive without further corroborative evidence. We admit that 
the statement of Hureejebun, that his name was made use of by 
plaintiff, is of considerable weight in the plaintiff's favor ; but when 
examined as to other points, on which he declares himself to be 
equally cognizant, his evidence"br£aks down, and amounts either to 
mere assertion, or tends to support the defendant's case. For 
instance, this witness asserts that the litigant parties paid each 
for his own 8-anna share of the putnees. On further examina- 
tion he admits that Madhubchunder was alone, present when the 
money for the putnees taken from Nokoormunee was paid ; and 
he says, " who gave the money to Tarapersad, whether Madhubchund 
or Ramtunnoo Bhuttacharjea on the part of the plaintiff, I 
cannot say/' The witness admits that he was not present when the 
money for the putnees taken from Kaleedass was paid, nor did he 
see plaintiff make over the price to Ramtunnoo Bhuttacharjea on the 
former occasion, but he saw Ramtunnoo go for the money, and that 
individual showed him a quantity of bank notes and cash. Now 
Tarapersad distinctly says that he received the price of the putnee 
from Madhubchund, the defendant Both the above witnesses depose 
to the plaintiff being ousted by defendant in 1262, but are unable to 
state any particulars of the disputes which led to that act, or how it 
was effected. The only documents filed by plaintiff to prove pos- 
session of the putnee are an amulnamah and two or three dakhilas, 
which have not been attested, but which the principal sudder ameen 
has admitted as genuine without any proof ; but if, as deposed to by 
the two witnesses, on whose evidence the lower court has placed such 
reliance, the plaintiff paid for the putnee from his own funds, and, 
according to Hureejebun, also paid rents to the zemindar, he must 
surely have some accounts in evidence of such payments, or might 
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have shown from what source he obtained the money, and through 
whom he paid it to the zemindar. In the absence of such documen- 
tary evidence to corroborate the testimony of the two witnesses above 
mentioned, we cannot admit their evidence, general and somewhat 
contradictory as it is, as a conclusive proof of the plaintiff's right 
to the putnees. 

Jtks regards the indigo concern, the presumption arising from the 
deed of sale showing no specification of shares is in plaintiff's favor ; 
and it remains to be considered whether the evidence produced by 
the defendant to rebut that presumption is sufficient to throw the 
burden of proof on the plaintiff^ and, if so, whether he has adduced 
any sufficient evidence to support his claim. It is alleged by defend- 
ant that plaintiffs share in the indigo concern was 2£ annas, and 
in proof of this he has filed an ikrarnamah, dated 30th Cheyt 

1260, executed by plaintiff^ authorising the defendant to carry on 
the concern, and in which he states his share to be 2^ annas, and 
promises to make advances in proportion to his interest, also a 
deed of sale alleged to have been executed by plaintiff on 12th Pons 

1261, disposing of his share in the concern to the defendant The 
defendant further produces his accounts, which show the sums 
received by him from the plaintiff on various dates, and also the 
amount paid to plaintiff as purchase-money of his share. These 
documents and accounts have been attested by the subscribing 
witnesses and writers ; and though the documents are repudiated by 
the plaintiff, and the accounts alleged to be collusivelv prepared, yet 
we find no sufficient grounds for questioning the validity or genuine- 
ness of either, for, independent of the evidence of the attesting 
witnesses, we think it highly improbable that the defendant, if he 
wished to commit fraud and forgery, should, as it were, multiply 
proofs against himself by first drawing up an ikrar, and some 
months after a deed of sale, the burden of proving which docu- 
ments would fall on him ; when he might, without difficulty, have 
assumed the plaintiff's share in the concern to be 8 annas, so as to 
be in unison with the terms of the bill of sale, and drawn up a single 
deed, viz. a bill of sale for the whole of plaintiff's share. As regards 
the accounts, nothing is shown us how they have been collusively 
prepared. No doubt accounts can be cooked to any extent, but 
where everything appears straightforward, it remains with the 
party making the assertion to show in what respect they are collu- 
siva Now, to meet this evidence for the defence, what does the 
plaintiff adduce to prove that his share is a half of the concern, and 
that he paid for it from his own funds, and contributed advances in 
proportion to carry it on ? With the exception of the evidence of 
the two witnesses noted above, plaintiff has given no reliable proof ; 
and the evidence of these two witnesses amounts merely to an 
assertion, for neither of them was present when the earnest 
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money, or the remainder of the purchase-money, was paid ; and 
their statements tend to support the claim of the defendant, 
that he purchased the plaintiff's share of the concern, for they 
admit that in 1261 there were negotiations between the parties 
for the sale of plaintiff's share. Had plaintiff, as he and his 
witnesses aver, paid the price for the half share of the concern, and 
made advances in proportion, he could surely have prod^pd 
accounts in support of his allegations ; but in the absence of any such 
reliable documentary evidence to corroborate the evidence of the 
witnesses, we do not think that evidence sufficient to rebut the 
statement of the defendant, which he has satisfactorily proved. 
Under these circumstances, as we do not find that the plaintiff has 

5 roved his case, we reverse the order of the lower court, and 
ecree the appeal of the defendant, Madhubchund, with costs. 
We also dismiss the appeal of the plaintiff, with costs. 



The 23rd February 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 

Officiating Judge. 

Case No. 277 of 1858. 

Special Appeal from the decision of Syud Ahmvd Buksh, 
Principal Sudder Ameen of Mymensing, dated 5th November 
1857, affirming a decree of Baboo Bystvbchurn Dass, Moonsiff 
of Neeklee, dated 30ik May 1857. 

Musst Azeezunissa Beebee and others, (Defendants,) Appellants, 

versus 
Rajkanth Surma, (Plaintiff,) Respondent. 

Movlvee Aftaboodeen Mahomed, for Appellants. 
Baboo Dioarkanath Mitter, for Respondent. 

This case was admitted to special appeal on the 26th April 1858, ^PP"* 1 *•- 
under the following certificate recorded by Messrs. B. J. Colvin and JJgf» "J*; 

A. Sconce. when the special 

" Petitioners are defendants in a suit brought by plaintiff, spe- Stted<£et ™t 
cial respondent, for the reversal of settlement of a resumed talook arise from the 
made with them ; and it is said that a decree has been given against P™*edings. 
them, not for the reversal of the settlement of the talook, as prayed 
for, but in recognition of special respondent's shikmee tenure 
therein, which, it is urged, is contrary to the plaint. 

" We admit the special appeal to try the point/' ■ 

Judgment. 

On reference to the plaint, we find that the Court has been 
misled by the vakeel for the petitioners. The plaint seeks first the 
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reversal of the settlement made with the defendants, and the recog- 
nition of the rights of the plaintiff as shikihee talookdar. The 
lower courts have rejected tne first prayer, but have allowed the 
second, and the decision is, consequently, not inconsistent with the 
plaint. We dismiss the appeal, with costs. 



The 23rd February 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 349 of 1858. 

Special Appeal from the decision of the Honorable R. Forbes, 
Judge of Tirhoot, dated 29th December 1857, afirmvng a 
decree of Syud Alee Hossein, Moonsiff of MvJiooa, dated 
27tk May 1857. 

Beharree Myeto, (one of the Defendants,) AppeUaTit, 
versus 
Kassee Myeto and others, (Plaintiffs,) and BoderamMyeto and others, 
(Defendants,) Respondents. 

Baboo Jvgdanund Mookerjee, for Appellant. 
Baboo Kishensukha Mook&rjee, for Kassee Myeto. 
Movlvee Ahrp^d Alee 9 for Khemchand. 

rub prece- This case was admitted to special appeal on the 7th June 1858, 
dent cited. under the following certificates recorded by Messrs. B. J. Colvin and 
A. Sconce. 

Mr. B. J. Cdvin. — " Petitioner's appeal has been rejected by the 
judge, as he did not prefer his grounds of objection to the decision 
of the lower court within thirty days. I admit this appeal, as 
others, Nos. 2 and others of this year, have been admitted to try 
the correctness of similar orders." 

Mr. A. Sconce. — " The petitioner, it appears to me, shows no good 
ground in this case ; but similar cases have been admitted, by which 
this order should be disposed of." 

Judgment. 

This follows the precedent laid down in the case of Hubeeboonissa, 
of 10th August 1858. We remand the case to the lower appellate 
court for decision on the merits. 
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The 23rd February 1859. 
HL T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 

Officiating Judge. 

Case No. 339 of 1858. 
Special Appeal from the decision of Mr. W. Wright, Principal 
S udder Ameen of Bhagvlpore, dated Ylth December 1857, 
affirming a decree of Baboo Anund Misser, Sudder Moonsiff 
of that district, dated 6th February 1854. 

Syud Irshad Hossein, (Plaintiff,) Appellant, 
versus 
Government and others, (Defendants,) Respondents. 

Moulvee Aftdboodeen Mahomed, for Appellant 
Moonshee Ameer Alee and Moulvee Murhumut Hossein, for Prem 
Lall and Teeluknath Lall, two of the Respondents. 

This case was admitted to special appeal on the 21st May 1858, ^ d ^ t J^ w ^ m 
under the following certificate recorded by Messrs. B. J. Colvin and 
A. Sconce. 

" Petitioner, plaintiff, dissatisfied with a decree in rejection of his 
claim, dated the 6th February 1854, appealed on the 6th March 
following, but the appeal has been dismissed by the principal 
sudder ameen agreeably to the precedent of 8th January 1857, as 
the grounds of appeal had not been filed within the month. It is # 
stated that several appeals have been admitted, to try the correctness 
of striking off appeals for the above reason ; and we admit this appeal 
to be tried with them." 

Judgment. 

This follows the precedent of the 10th August 1858, as laid 
down in the case of Hubeeboonissa. We remand the case to the 
lower appellate. court for a decision on the merits. 
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The 23rd February 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 270 of 1858. 

Special Appeal from the decision of Syvd Ahmed Buksh, 
Prmcipdtl Sudder Ameen of Mymensvng, dated 4tth Novem- 
ber 1857, reversing a decree of Baboo Bamdoollvb Doss, Moon- 
siff of Jcvmalpore, dated 20th May 1857. 

Sheikh Lai Mahomed, (Plaintiff,) Appettcmt, 

versus 

Bishennath Augustee and others, (Defendants,) Respondents. 

Baboo KishensvJcha Mookerjee, for Appellant 
Baboo Bamapersad Boy and Mr. B. T. Allan, for Bishennath 
Augustee, Respondent. 

ceived a^pofcteh ^ HIS case was a ^ m ^ tfee( i *° special appeal on the 22nd April 
fo/certainiandfl 1858, under the following certificate recorded by Messrs. B. J. 

fraa U th *A C°^ n ^^ ^ Sconca 

dispatearosebe- " Petitioner was plaintiff for value of crops. It seems that the 

{^the ^Landa! ^^ ° n W ^ C ^ ^ e y sto0( * ^ad ' 3een *^ e ^j 60 * <*f an Act IV. of 1840 

Mid the pones- case, and had been made over to special respondents. Petitioner 
mon waBawaro% appeared as a third party, claiming the crops as sown by him, but 
Act^.ofi&io, his claim was rejected. He therefore instituted this suit, and got 
who reaped the a decree in the first court ; but the principal sudder ameen reversed 
PbdQtiffsuS°to the judgment, as the suit should have been for the land by reversal 
recover the va- of the Act IV. of 1840 order. It is urged in special appeal, that the 
hut^the* prin- P ^ for decision in this case was only whether petitioner sowed the 
dpal sadder crops, as he, being a ryot, had no claim to the land, but only for the 
^ c J a ^ ec ^ value of the crop. We admit the special appeal to try the point," 

cause plaintiff T 

had not also JUDGMENT, 

aned for the re- 
versal of the de- The plaintiff, petitioner, sued to recover the value of crops sown 
fv.° ofifiSa. ** by hi 01 on certain lands, which wore subsequently awarded under 
Held that, as Act IV. of 1840. To this case plaintiff was not a party; and the 
^^^"tiiat defendants, on obtaining possession, appropriated the crop. Plaintiff^ 
enit^nd claimed on the plea that he was the occupant ryot, sued to recover the value 
^dneTrf his °f *ke ^P sown ^y ^im, an( ^ obtained a decree in the moonsifFs 



crops only as a court On appeal by a ryot who claimed to hold the land from the 
ISertan i nw£ defendants, the principal sudder ameen determined that a suit for 
prietary^right, the value of the crop could not be entertained unless plaintiff also 
lfc wa ? ul £mto me ^ *° reverse the offe* under Act IV. of 1840, and he dismissed 

snetorevenethe the plaintiffs claim. 

AcTiv f wJo think that the Act IV. case, to which plaintiff was not a party, 

*° ' gave the defendants right of possession as proprietors as against 

the opposite party in that case, from whom the plaintiff held the land. 
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As plaintiff claims to hold only as a ryot, and asserts no proprietary 
right, it was unnecessary for him to sue to reverse the Act IV. 
decision ; and we therefore remand the case to the principal sudder 
ameen, to determine the real point at issue, whether plaintiff can 
claim the compensation he demands, or whether the defendants 
were, under the decision of the Act IV. case, entitled to the crops. 



The 23rd February 1859. 

A. Sconce, Esq., Judge, and C. B. Trevor andH. V.Bayley,Esqs., 
Officiating Judges. 

Case No. 492 of 1858. 

Special Appeal from the decision of Mr. A. Davidson, Principal 
Sudder Ameeni of Midnapore, dated 29th Ja/auary 1858, 
Tnodifymg a decree of Baboo Womeshchunder Mookerjee, Moon- 
riff of Gurhberhe, dated 1 4*th March 1857. 

Salgram Bhuggut, (one of the Defendants,) Appellant, 
versus 
Sreedhur Paul, (Plaintiff,) and Gooroochurn Dey, (another defend- 
ant,) Respondents. 

Movlvee Aftaboodeen Mahomed, for Appellant. 
Baboo Taruknath Sein, for Respondents. 

This case was admitted to special appeal on the 3rd August 1858, Held, that the 
under the following certificate recorded by Messrs. C. B. Trevor and J^g^ *jj£ 

H. V. Bayley. ameen as to the 

" Plaintiff sued to recover a share of a tank, valued at rs. 122-6-0, JJ 00 "^ ™% 
and fish appropriated by defendant, valued at rs. 14 = rs. 137-6a. plaintiff is de- 
Plaintiff alleged that he had been ousted by defendant, as purchaser jj^j v **+ ^ 
of a share sold in satisfaction of a decree against another sharer, the tiff has consent 
purchaser's judgment debtor. The moonsiff decreed the claim with «? *° g™ _ u p 

£l *i x 5 r hia wasilat alto- 

tne Wasilat Sued lor. gether, the or- 

" The defendant appealed as to the fact of the judgment debtor's <«*<[* the lower 
alleged share in the tank, and generally on the merits of the case. j^deCTew "Jj! 
The principal sudder ameen found that the judgment debtor lat, is revere- 
was a sharer, but as to the exact amount of his share he writes — in^woportioTto 
' There is no satisfactory evidence by which their several shares the amount de- 
can be known, save the bond filed and executed by partners/ He creed * 
goes on to say that he sees no reason to doubt its correctness ; 
and finds that by it the judgment debtor's share was one-sixteenth. 
He decrees the appeal as to that share, and confirms the sale of 
that portion. He also decrees wasilat 

" The defendant appeals specially, urging : 

I. That the bond was not sufficient to prove the judgment 
debtor's share to be one-sixteenth. 
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II. That there should have been an investigation as to whether 
the value of fish appropriated was rs. 14, before giving that sum 
as wasilat. 

" On the first point, we are of opinion that it is one of evidence, 
and not open to our consideration on this special appeal But 
we admit the special appeal, to try whether the case should not be 
remanded for an investigation upon the second point" 

Judgment. 

There can be no doubt that the enquiry of the principal sudder 
aineen, as to the amount of wasilat due to plaintiff, is defective As, 
however, the plaintiff has consented to give up his wasilat altogether, 
rather than the case should go back, we modify so much of the 
order of the] lower court as decrees wasilat, and decree this special 
appeal, with costs calculated on the wasilat disallowed. 



The 23rd February 1859. 

A. Sconce, Esq., Judge, and C. B. Trevor and H. V. Bayley, Esqs., 
Officiating Judges. 

Case No. 537 of 1858. 

Special Appeal from ike decision of Captain E. A. Rowlatt, 
Principal Assistant Commissioner of Kamroop, dated 29ih 
March 1858, reversing a decree of Baboo Juggno Dvtt BurJcut- 
kee, Moonsiff of Rungeah, dated 19th December 1857. 

Dhurrum Dey Goshayen, (Defendant,) Appellant, 

versus 

Bhortbooah Kyburt, (Plaintiff,) Respondent. 

Baboos Poorunchunder Roy and Bungsheebuddun MUter, for 

Appellant. 
Baboo Obhoychum Bose, for [Respondent. 

The Usue, This case was admitted to special appeal on the 26th August 
Sd^ dispute 1858 ' under the followin g certificate recorded by Messrs. C. B. 
was plwntirs Trevor and H. V. Bayley. 

la^d^wh^h he " Plaintiff > who is a Bhukkut of the Buddeah Shustur, complain- 
had leased from ed that the defendant, petitioner, had ousted him from Sp. 2dr. of 
th t ^ fend foi t ' ^ and ' °^ w hi c h be and his ancestors have been in possession from 
\y a^judLited, time immemorial Defendant acknowledges having ousted plaintiff, 
ease remanded, an( j asserts that the land claimed is not a portion of that to which 
the ° principal plaintiff is entitled for the performance of service at the Shustur, 

assistant com- 
missioner might investigate whether any ticca lease, and for what extent of land, was given 
to defendant, and what are bis liabilities under its terms with reference to plaintiff's claim in 
this suit. 
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but separate land, which he took from him, defendant, in ticca, and 
as plaintiff has not acted up to the terms of his lease, defendant has, 
under the power vested in him, ousted him. The moonsiff found 
in accordance with the pleas set up by defendant, petitioner, and 
dismissed plaintiffs claim. 

" On appeal the principal assistant commissioner writes as 
follows :— 'I am of opinion that this case cannot be decided in plaintiffs 
favor, for I do not find that, in the decision of the speciaf commis- 
sioner confirming the lands as dhurmottur, it is anywhere laid 
down that the Bhukkuts are only entitled to cultivate a certain 

Juantity of land each ; neither do I consider it proved by the 
efendant's witnesses that any restriction exists on this point The 
land attached to the Shustur was given for the Bhukkuts to occupy ; 
and if, in consequence of such occupation, they refuse to fulfil the 
terms on which they hold possession, the remedy is not ouster, but 
to sue them for what may be due.' 

" The defendant below has now appealed specially, urging that the 
judge has not decided the case on the right issues — those issues 
bring, whether the land in dispute was plaintiff's service land or 
land which he had leased from the defendant ; and, if the latter, 
whether, under the terms of the lease, defendant was entitled to 
oust the plaintiff 

" We think, looking to the pleadings in the case, that the objection 
urged by the petitioner before us is a valid one. We therefore 
admit the special appeal, to try whether the case should not be 
remanded to the principal assistant commissioner for re-trial of the 
issue above indicated." 

Judgment, 

On looking to the pleadings, especially to the answer to the ori- 
ginal suit, in which defendant distinctly avers that he holds 2\ 
droons by a chegoonea tenure, i. e. as we understand, with the rights 
of an ordinary ticca lease, we think the point taken in the above 
certificate clearly arises in regard to that area ; and, further, on 
reference to the answer to the grounds of appeal, it is not quite 
clear from the wording of that pleading that a ticcadaree tenure 
was not then pleaded in respect to the whole land sued for. 

Under these circumstances we remand the case, in order that the 
principal assistant commissioner may investigate whether any ticca 
lease, and for what extent of land, was giveqi to defendant, and 
what are defendant's liabilities under it in reference to its terms, 
with respect to the present suit of plaintiff. / 

C 1 
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The 23rd February 1859. 

A. Sconce, Esq., Judge, and C. B. Trevor and H. V. Baylet, Esqs., 

Officiating Judges. 

Case No. 403 of 1858. 

Special Appeal from the decision of Mowlvee Mahomed Nazim 
Khan, Principal Sudder Ameen of Dacca, dated 1 oth January 
1858, reversing a decree of Baboo Nurroottum Muttick, Moortr 
siff of Naravngunge, dated 15th April 1857. 

Buktear Shikdar, (one of the Defendants,) Appellant, 

versus 

Shookoor Mahomed Kagzee, (Plaintiff,) and Musst Mahajunee 

Beebee and others, (Defendants,) Respondents. 

Baboo Urwokoolchunder MooJcerjee, for Appellant, Ex-parte. 
The lower court This case was admitted to special appeal on the 29th June 1858, 
on^e d merite under the following certificate recorded by Messrs. C. B. Trevor 
that, although and G. Loch. 

wd 1 pl de D fend 9 "Plaintiff sued to obtain possession of certain lands mortgaged 
ant's deeds were to him in 1251, after giving due notice of foreclosure. The defend- 
ant^^of^ri- 811 *' w k° ** * n possession, was made a party to the suit, and he 
or date, should claimed the land as having purchased it from plaintiff's mortgagors 
en« th a e nd'^ ' m 1250 ( Bhadur 31 ^)> and pleaded that plaintiff's suit was barred 
ther/thtttdWen- by the law of limitation, he naving been in undisturbed possession 
Want's p 08 *^ for somewhat more than twelve years. The moonsiff dismissed the 
and Wa *^aintiff suit, on the ground that limitation was proved ; but in appeal the 
bft ^ ed b g Un ^i principal sudder ameen, without reference to the plea of limitation, 
appSa rejected, tried the case on its merits, and, reversing the order of the lower 
court, gave a decree for the plaintiff. 

"The defendant comes up in special appeal, urging that the 
principal sudder ameen, instead of entering into the merits, should 
have fixed and tried the issue of limitation pleaded by the defendant; 
and that, if that plea were rejected, he should have returned the 
case to the lower court for trial on its merits. 

" No application of the law of limitation can be made in this 
case without an inquiry into its merits. Plaintiff claims on a mort- 
gage of 1251, and if his vendor's title was good up to that date, he 
has brought his action within time. Defendant claims to have pur- 
chased from the same vendor in Bhadur 1250, and holds possession 
on a title adverse to the plaintiff. The vendor, though made a 
party to the suit, has not appeared. The principal sudder ameen, 
without reference to the grounds of the mbonsifFs decision, has 
reversed the order of the lower court on the merits. We therefore 
admit the special appeal, to try whether the case should not have 
been remanaed by the principal sudder ameen to the court of first 
instance for trial on its merits." 
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Judgment. 

On a reference to the decision of the moonsiff, we find that that 
officer has gone into the merits of the case, and considered that 
although both plaintiffs and defendant's deeds were proved, defend- 
ant's, as of prior date, should have the preference, and, further 
that defendant's possession was proved, and, plaintiff barred by 
limitation. 

Under these circumstances we reject the special appeal. 



The 23rd February 1859. 

A. Sconce, Esq., Judge, and C. B.Trevor and H. V.Batley, Esqs., 

Officiating Judges. 

Case No. 495 of 1858. 

Special Appeal from the decision of Mr. 0. W. Malet, Judge of 
Beerbhoom, doled I6ih January 1858, reversing a decree of 
Bahoo Binonath Chatterjee, Moonsiff of Dobrajpore, doled 
16th December 1856. 

Kylasnath Sircar, (Defendant,) Appellant, 

versus 

Dinonath Chatterjee, (Plaintiff,) Respondent 

Baboo Unookoolchunder Mookeryee, for Appellant. 

Baboo Kishensukha Mookerjee, for Rarasoonder Chatterjee, Juggur- 
nath Chatterjee, Hurrischunder Chatterjee, and Musst Anund- 
moyee, guardian and mother of Pertabchunder Chatterjee. 

This case was admitted to special appeal on the 4th August . T^ 8 «*& * 
1868, under the following certificate recorded by Messrs. C. B. 12^^ « 
Trevor and H. V. Bayley. at a specifiers 

"Plaintiff sued defendant for arrears of rent for 1260 and 1261 &t^t, b fe 

B. S., with interest due, under a kuboolyut executed by one.Urjoon ing proof 
Singh, from whom defendant purchased, and whose liabilities he*^ g^fa* 
had consequently taken upon himself. Plaintiff alleges that the dismissed; a< 
rent before has all along been rs. 20-4 yearly, but by the kuboolyut S^Vgped 
was raised to rs. 24-4. Defendant ^acknowledges that the rent was finding on th 
due at the rate of rs. 20-4 for 1260, but asserts that he had paid *»*** 
rent for 1260 at that rate. 

" The lower court discredited the kuboolyut, but gave plaintiff a 
decree at the rate of rs. 20-4 yearly rent 

" The judge on appeal writes as follows :— ' The kuboolyut may be 
true, or it may be false, but, though allowed by Urjoon Singh/ 
proof of its validity is wanting/ He then proceeds on other evidence 
to give a decree in plaintiff's favor for the whole amount claimed 
by him. • 
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" Defendant, special appellant, now urges that, as the suit was 
brought on a kuboolyut, and the kuboolyut was not proved, this suit 
should have been dismissed, though plaintiff might have an action, 
in another suit brought on a different basis for any rent due to him. 

" We incline to think, though the unsatisfactory nature of 
the abstract of the plaint given m the judge's ajid lower court's 
decrees does not allow of certainty on the point, that the suit as 
brought is based upon the kuboolyut alone. We therefore admit the 
special appeal to try the point raised by special appellant" 

Judgment. 

We are clearly of opinion, from a perusal of the plaintiff's plead- 
ings in this case, that he brought Ins claim on a kuboolyut In 
his reply to the defendant's answer, plaintiff expressly stated that 
after the farm of | the village came into his hands, on inquiry it was 
found that Urjoon Singh held twenty-eight beegahs, and that on 
the 12th Kartikh 1257, he executed a kuboolyut for rs. 24-4, being 
an increase upon the rent formerly paid by him. 

Under such circumstances, if the plaintiff were held not to have 
proved the execution of this kuboolyut, it appears to us that, the 
suit should be dismissed in conformity with the repeated rulings of 
this Court. But other evidence may be brought in aid of the corro- 
boration of the kuboolyut, such, for example, as the jumma-wasil- 
baquee papers to which the judge refers ; and we accordingly remit 
the case to the judge, that he may consider the appeal with reference 
to these remarks. 
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The 23rd February 1859. 

A. Sconce, Esq., Judge, and C. B. Trevor and H. V. Bayley, Esqs., 
Officiating Judges. 

Special Appeals from the decision of Movlvee Abdocl Uzeez 
Khan, Principal Sudder Ameen of Purneah, doled 21st 
Decernber 18&7, affirming a decree of Baboo Oournarain 
Muzoomdar, Moonsiffof Ramnuggur, dated 1 9th August 1 856. 

Case No. 362 of 1858. 

Maharajah Mohessur Singh Bahadoor, (Defendant,) Appellant, 

versus 
Eunhya Jolaha, (Plaintiff,) Respondent. 

Case No. 363 of 1858. 
Maharajah Mohessur Singh Bahadoor, (Defendant,) Appellant, 

versus 
Runjlin Jolaha, (Plaintiff,) Respondent. 

Case No. 364 of 1858. 
Maharajah Mohessur Singh Bahadoor, (Defendant,) Appellant, 

versus 
Sunghool Jolaha, (Plaintiff,) Respondent. 

Case No. 365 of 1858. 

Maharajah Mohessur Singh Bahadoor, (Defendant,) Appellant, 

versus 
Dookha Jolaha, (Plaintiff,) Respondent 

Case No. 366 of 1858. 

Maharajah Mohessur Singh Bahadoor, (Defendant*) Appellant, 

versus 
Uchumbeet Jolaha, (Plaintiff,) Respondent. 

Case No. 367 of 1858. 
Maharajah Mohessur Singh Bahadoor, (Defendant,) Appellant, 

versus 
Dookha Jolaha, (Plaintiff,) Respondent. 

Case No. 368 of 1858. 

Maharajah Mohessur Singh Bahadoor, (Defendant*) Appellant,, 

versus 
Jhoona Jolaha, (Plaintiff,) Respondent. 

Baboo Unnodapersad Baneryee, for Appellant, Ex-parte. 

These cases were admitted to special appeal on the 22nd June Judgment hav- 
1858, under the following certificate recorded by Messrs. 0. B. Trevor l^urt tew 

and G. Loch. against special 
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ap ^one r ™ " The P laintiflfe ^ the8e 8uits <"*** th e servants of Maharajah 
S^untof Ivfw Mohessur Singh, petitioner, and the maharajah himself, for the value 

l^ b b h^™** of * e crops upon 50 bee 8^ 18 of land cultivated by them, which had 
v^u, it bhSi b^ 11 forcibly carried away by the servants of the maharajah. The 
especial app«a defendant, petitioner, denied the facts alleged by the plaintiffs, and 
deJfd 8 cr4 P ^s a k° a11 knowledge of them on his part. The servants, defendants, 
not delivered to did not appear. 

S^dthTarts . " The lower o 01 "* 8 * on the ground that the acts of the mahara- 
of tne servant* jah's servants were for the benefit of the maharajah, inasmuch as 

^e^idin^ the land u P° n which ihe cro P 8 were growing were said to belong 
course of their to the maharajah, gave plaintiffs a decree. 

^tSSS^SH " The mahara J ah » defendant, appellant below, now appeals specially, 
ter's assent, dot urging that, on the principle laid down by the Court on the 6th 

tion^o^subst May last ' in the case of Mahara J at Mohun Singh versus Durrupnarain 
^t° r raSftca- Koonwur, a case exactly similar to the present, the decisions of 
taon, the special the courts cannot stand, seeing that the tortuous acts of his servants 
nStjjable *£> complained of have not been proved to have been committed either 
piaintiflfe. under the direction, or with the subsequent adoption, assent, or rati- 
fication, of himself, their master. 

" We think that the decisions of the lower courts cannot stand. 
We, therefore, admit the special appeal, to try whether, on the ground 
pleaded by the special appellant, the orders of the lower courts 
should not be reversed." 

Judgment. 

We think that the decision pronounced on the 6th May 1858 
should govern the case now before us. No cause is set forth in 
the judgment of the lower courts, which can be taken to render 
the appellant liable for the damage done by his servants. The 
moonsiff infers generally that the acts of the servants were for the 
benefit of the master, because they happened to be in his employ. 
But it is not found that the plundered crops had been delivered to 
appellant, or in any way turned to his advantage, with his know- 
ledge. And otherwise, as the acts of the servants were not done in 
the ordinary course of their employment, nor with their master's 
assent, nor under his direction, nor his subsequent ratification, we 
think the judgments given against appellant must be set aside. 

Costs will be charged to plaintiffs, respondents. 
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The 23rd Februaby 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 

Officiating Judge. 

Special Appeals from the decisions of Mr. 0. W. Malet, Judge 
of Beerohoom, dated &th January 1858, reversing decrees 
of Moulvee Gholam Buttool Tumkin, Moonsiff of Amdurrah, 
dated 6th December 1856. 

Case No. 452 of 1858. 

Magaram Chatterjee, (Plaintiff,) Appellant, 
versus 
Sham Mundle, (Defendant,) and Musst Dripomoyee Debea, (Inter- 
vener,) Respondents. 

Case No. 453 of 1858. 

Magaram Chatterjee, (Plaintiff,) Appellant, 
versus 
Lochun Pyne and Huree Pyne, (Defendants,) and Musst. Dripo- 
moyee Debea, (Intervenor,) Respondents. 

Case No. 454 of 1S58. 

Magaram Chatterjee, (Plaintiff,) Appellant, 
versus 
Neetye Dass and others, (Defendants,) and Musst. Dripomoyee 
Debea, (Intervenor,) Respondents. 

Case No. 455 of 1858. 

Magaram Chatterjee, (Plaintiff,) Appellant, 
versus 
Nukkoor Gope, (Defendant,) and Musst. Dripomoyee Debea, (Inter- 
venor,) Respondents. 

Case No. 456 of 1858. 

Magaram Chatterjee, (Plaintiff,) Appellant, 
versus 
Koylasnath Bose and others, (Defendants,) Respondents. 

Baboo Baiheemadhub Banerjee, for Appellant. 
Moulvee Aftaboodeen Mahomed, for Musst. Dripomoyee Debea, 
one of tte Respondents. 

These eases were admitted to special appeal on the 24th February needarrae 
1858, under the following certificate recorded by Messrs. C. B. ots upon 
Trevor and H. V. Bayley. £**£ 

" Plaintiff sues for rents of a putnee, alleging that he purchased and an ink 
the tenure on the 18th November 1854. dSmeT* 

tiff's righ 
transferred to himself by sale, it was not necessary for plaintiff to make the purchaser a 
to his suits for rents; he had but to prove his own possession ; no question of title was 1 
lower court; nor could the purchaser, but r \ ots only,- prefer appeal against the decision. 
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" Defendants, the ryots, answered that plaintiff was not the real pur- 
chaser, but that Sibdyal was so, and had sold the putnee tenure 
to the objector, Dripomoyee. 

" Dripomoyee intervened by a petition, stating she had purchased 
the putnee on 27th Bhadro 1262, from Sibdyal 

" In the court of first instance, and in that of appeal, Sibdyal in no 
way appeared. 

" The moonsiff gave plaintiff a decree. 

" From this decision Dripomoyee Debea appealed in No. 81, and 
Sham Mundle in No. 94. 

"The judge received the appeal of Dripomoyee, though she 
had not been made a party below, nor had her alleged vendor, 
SibdyaL 

" The judge reversed the orders of the moonsiff, on the ground that 
it was necessary that Sibdyal should have been a party to the suits, 
but he did not decide on Dripomoyee's claim or title. 

" After hearing the pleaders on both sides, and referring to the 
decision of the judge, we are of opinion that Dripomoyee should 
have been made a defendant in the court of first instance, when she 
put forward a claim directly adverse to plaintiff's there ; and that 
Sibdyal should have been served with notice to appear, and plaintiff 
have been desired to make him a defendant. 

" We admit the special appeals, to try whether the cases should not 
be remitted to the judge, in order that he should remand them to the 
court of first instance, with instructions to proceed as above indi- 
cated." 

Judgment. 

The plaintiff in these suits sued for rent on the ground of certain 
kuboolyuts executed in his favor by the defendants. The defence set 
up was, that the plaintiff had sold the putnee to others, and the 
asserted purchaser intervened and alleged a sale in her favor. 

The moonsiff held the plaintiff to be in possession, and to be 
entitled to the rent under the kuboolyuts. 

From this decision an appeal was preferred to the judge by the 
alleged purchaser, and also in one case by one of the ryots. 

The judge nonsuited the plaintiff, because he had not made the 
alleged purchaser a party ; and on the special appeal of the plain- 
tiff, this Court admitted the appeal, to try whether the cases 
should not be remanded, that the party alleging title by purchase 
may be made a party in the suit. 

As, however, these suits are for rent on kuboolyuts, and the parties 
against whom they are brought plead only transfer of plaintiff's right 
by sale to another, the only point plaintiff has to prove is that he 
is still in possession ; and no point of title can, it appears to us, be 
enquired into in this case. 
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We, therefore, remand the cases to the judge, who will try any one 
of them appealed to his court by the ryots, but will not take up the 
appeal of the alleged purchaser. 

Ordered accordingly. 



The 23rd February 1859. 

A. Sconce, Esq., Judge, and C. B. Trevor and H. V. Bayley, Esqs., 

Officiating Judges. 

Case No. 519 of 1858. 

Special Appeal from tJte decision of Mr. P. Taylor, Judge of 
West Bwrdwam, dated 26th February 1858, affirming a 
decree of Baboo Bissessur Chuckwrbuttee, Ojfficial%ng Sudder 
Ameen of thai district, doled 10th August 1855. 

Putteetpabun Chuckerbuttee, (Plaintiff,) Appellant, 
versus 
Ramchurn Pattur and others, (Defendants,) Respondents. 

Baboo Kishensukha Mookerjee, for Appellant. 
Baboo Jugadanund Mookerjee, for Respondents. 

This case was admitted to special appeal on the 10th August to c ^ rei ? li ? €d 

1858, under the following certificate recorded by Messrs. C. B. with directions 

Trevor and H. V. Bayley. that no remand 

" Plaintiff, petitioner, sued Brijessuree Thakooranee and Dassee- gudd^ 86 ameen! 

monee Debea, putneedars of lot Kujoree, and Nundcoomar and Ram- instructing him 

narain, for possession of 20 beegahs of land appertaining to mouza intothe^moS^ 

Madhubpore, in turuf Khajooree, which had been granted to her in a sii for the pur- 

mookurruree pottah by the defendants, Nundcoomar and Ramnarain, JJJV* making 

but of which she had been dispossessed by the gomashtah of Brijes- rie». e " qm 

suree, Dhurm Dass Mullick. 

"The defendant, Brijessuree, claims the land as her punchuki 
bruhmoter held under the putneedar, and she acknowledges Dhurm 
Dass as her ryot, who may, she adds, have given a pottah to Nund- 
coomar and Ramnarain. 

" The putneedar claims the land as his own, and ignores Ram- 
narain and Nundcoomar either as lakhirajdars or ryots. 

" Ramnarain and Nundcoomar support plaintiffs claim, and assert 
that the land is their hereditary lakhiraj land. 

" The sudder ameen and the judge dismissed the plaintiff's 
claim. The judge, in the course of his judgment, dated the 29th 
February 1856, observed as follows : ' It must be sufficiently clear to 
the conception of any one that, if it has been shown, in a manner 
subject to no reasonable doubt, that the land claimed by the plain- 
tiff, appellant, as in turuf Khajooree, does not lie in that estate, but in 
another, his suit, inclusive of all the oral and documentary evidence, 
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must at once be annihilated. The court is of opinion that the 
officiating sudder ameen, by sending for and inspecting the original 
char, of which copy was put in by the defendant, and on which 
the resumption fysallah was based, has ascertained in a manner 
not obnoxious to reasonable doubt, that the plaintiff has sued for 
the lands in dispute as in turuf Khajooree, when they are in fact 
situated in turuf Rughoonathnuggur, and thus instantaneously 
annihilated his suit He had a perfect right to send for the exhibit 
in question under the law, notwithstanding that no direct issue as 
t to whether the lands were situated in turuf Rughoonathnuggur or 
' lot Khajooree had been raised, because the defendants had distinctly 
denied that they belonged to plaintiff's alleged maliks, and the 
document was, in fact, the main exhibit on which the resumption 
fysallah, on which the plaintiff chiefly relied, had been based/ 

"In special appeal the Court, on the 20th May 1857, remanded 
the case, in order that the judge might .decide it on the issues 
raised by the pleader, or if he deemed it necessary to dismiss it on 
the ground previously taken by him, that he will clearly show how 
the point is relevant to the real matter in controversy between the 
parties. 

" The judge has again deteided the case, adhering to his old judg- 
ment, and plaintiff has again come up in special appeal, urging that 
the judge has decided the case on an issue not legitimately before 
him. 

" From the abstract of the pleadings above given, it would seem 
that the issue in this case simply is, Does this land, which both 
parties admit to be in turuf Khajooree, belong to the lakhiraj land 
of Ramnarain and Nundcoomar, or to the punchuki lakhiraj of the 
defendant Brijessuree? If it belong to tne former, the plaintiffs 
title is supported ; if to the latter, his title, as laid in the case, 
necessarily tails. The judge, instead of keeping himself closely to 
this issue, has apparently wandered into matters which were not 
directly in issue before him. 

" We, therefore, admit the special appeal, to try whether the case 
should not be remitted to him for re-trial on the simple issue arising 
in the case/' 

Judgment. 

We observe from the pleadings, that both parties claim the land 
in suit as being within the village of Madhubpore, turuf Khajooree. 
The judge, having before him a char, upon the strength of which 
certain lands were formerly released to Moteeram, the father of 
Nundcoomar and Ramnarain Roy, the alleged lessors of the plaintiff, 
and perceiving that the words " turuf Rughoonathnuggur" occurred 
after mouza Madhubpore, considered the char conclusive evidence 
that the lands released were situated elsewhere, and could not be 
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identical with those now sued for as being in mouza Madhubpore, 
turuf Khajooree ; and, consequently, that plaintiff and plaintiffs les- 
sors' present claim must be fraudulent We think, however, that 
this is laying too much stress upon the words " turuf Rughoonath- 
nuggur," The village Madhubpore is undoubtedly mentioned in the 
char, and the lands now sued for are claimed as belonging to that 
village ; and though they are now alleged to be in turuf Khajooree, 
and not in turuf Rughoonathnuggur, it is not suggested by the defend- 
ants that one portion of Madhubpore is in Rughoonathnuggur, and 
one in Khajooree. On the contrary, it apparently is admitted by them, 
that Madhubpore is entirely in their possession, and is situated 
in turuf Khajooree. Under these circumstances we remit the 
case to the judge, with directions that he remand the case to the 
sudder ameen, instructing him to send an ameen into the mofussil, 
for the purpose of ascertaining whether the lands formerly released 
to Moteeram are identical with those now in suit or not. If, from 
these enquiries, it should appear that they are not identical, the suit 
of the plaintiff, as now laid, necessarily falls ; if, however, they should 
turn out to be identical, the sudder ameen will then proceed 
to consider the other documentary and oral evidence produced 
by the parties in suit before him, and pass such a decision as the 
justice of the case may seem to require. 



The 24?th Febeuaky 1859. 

B. J. Colvin, Esq., Judge, and D. I. Money, Esq., Officiating Judge. 

Petition No. 1619 of 1858. 

Application for Special Appeal from the decision of Mr. E. Lalour, 
Additional Judge of Bchxvr, doled 28£A June 1858, cvmending 
thai of Movlvee Syud Mahomed, Moonsiff of Jehanabad, doled 
\6th ifovember 1857, vn the case of 

Cherungee Lall and others, Plaintiffs, 

versus 
Dursun Lall and others, Defendamls. 

Baboo Mohendro Lall Shome, for Petitioners. 
Moonshee Ameer Alee, for the Opposite Party. 

Petitionees were plaintiffs to reverse sale of certain property, Remandedfor 
i. e. a 10-dam share, by a Hindoo widow. She, it seems, was the *£** Zoning; 
widow of Jeetun Lall, who had died before his father Chintamun iowwSmrt tav- 
LalL Chintamun, who died in 1248 F. S., had, in his life-time, sepa- ™s t^n imper- 
rated from his brothers, whose descendants petitioners are ; and their ^tTbased b on 
claim is upon the ground that they had succeeded to Chintamun's * muapprehen- 
estate, but had been dispossessed in 1263, and that Cheetkoour, * l0lL 
the widow referred to, had no rights in succession to Chintamun, 
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as her husband, who was Chintamun's son, had died before his 
father. 

The moonsiff called for a bywusta, which ruled that the estate 
of Chintamun devolved upon the widow, and, accordingly, as the 
sale was for a debt of Chintamun Lall, amounting to rs. 168, while 
the property sold for rs. 500, he confirmed the sale of 3d. -7c, 
reversing it for the rest, or for 6d-13c. 

Both parties appealed to the judge, who upheld the sale of 10 
dams, because otherwise landed property would be valueless in the 
money market, and because, according to the bywusta of the pun- 
dit, the widow had a right to dispose of the property to liquidate 
debts of those from whom she inherited. 

It is objected, first, that no notice has been taken of the plea that 
the widow lost her right in consequence of the death of her husband 
in his father's life-time. 

Secondly, that the bywusta is founded upon a misapprehension, 
inasmuch as it proceeds upon the idea that the widow was the 
wife instead of the daughter-in-law of Chintamun, as was evident 
from the pundit interpreting the term buhoo as wife and not as 
daughter-in-law. 

Tkvrdly, that the case should not be decided with reference to-the 
effect upon the value of the property. 

We consider that the judge's decision is short and incomplete ; and 
as it appears that the term buhoo,* which means both wife and 
daughter-in-law, has been understood by the pundit in the sense of 
wife, which was not the relation in which Cheetkoour stood to 
Chintamun, we reverse the judgment, and remand the case to the 
judge for a new decision, with reference to the objections as above 
set forth. % 

• See Glossary of Indian Terms. 
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The 26th February 1859. 

H. T. RAiKESandJ. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 101 of 1858. 

Special Appeal from the decision of Mr. L. 8. Jackson, Acting 
Judge of RajsJiahye, dated 17th August 1857, reversing a 
decree of Baboo Punchanun Banerjee, Principal Sudder 
Ameen of that district, dated 6th August 1856. 

Hurnath Roy Chowdree, (Defendant,) Appellant, 
versus 
Indurchunder Baboo and others, (Plaintiffs,) Respondents. 

Baboos Ramapersad Roy and ShumbfioonathPundit, for Appellant. 
Baboos KishenJcishore Ghose and Dwarkanath Mitter and Mr. A. 
T. T. Peterson, for Respondents. 

This case was admitted to special appeal on the 6th February The lender in 
1858, under the following certificate recorded by Messrs. B. J. good faith lent 

ri i * j a a tne money to 

Lolvin and A. Sconce. savethewidow's 

" This suit is instituted to recover money lent, on a bond dated 1 5th estate from sale, 
Pous 1258, to Roopmunjoree Chowdrain. In the bond it is stated SonTand^ort* 
that the sum borrowed (rs. 3900) was taken on the latest day of gage. The pre- 
payment of Government revenue, to liquidate the arrears of revenue ^oughnoTsuc- 
due by the borrower; and at the same time it is recited in the bond, o^ding as her 
that a share of the estate held by Roopmunjoree was pledged as [^^Jj* jjfthe 
security for the payment of the loan. security, if the 

" A suit for the recovery of the debt first brought against Roop- S^KmeSSSe 
munjoree, the borrower, was nonsuited, and the present action is laid estate and un- 
against her adopted son, the present petitioner. der n ***«ty- 

" The principal sudder ameen dismissed plaintiffs suit, but on try this point.* 
appeal a decree has been given in favor of plaintiff by the judge. 

" The ground upon which the judge's decision is based may be 
followed from these words in his decree. ' It seems, therefore, clear, 
that respondent is in possession of this estate as heir to his adop- 
tive mother, not father ; and that, in accordance with the law, as 
usually administered between Hindoos in this country, he is liable 
for the payment of her just debts.' 

" For petitioner we are shown that the estate to which the judge 
refers and other property were taken by Roopmunjoree as a gift 
from Sreemuttee Chowdrain, the mother of her husband, Anundo- 
nath, and that with a view to the succession of the adopted son, 
whom her husband had permitted Roopmunjoree to adopt, she was 
enjoined not to alienate the property. It is argued, therefore, that 
the petitioner, the adopted son, took the estate in his own right, and 
that he is not answerable for the debts contracted by his mother. 
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" Perhaps the judge has not distinguished, with sufficient precision, 
between the personal liability of the petitioner and his liability as 
in possession of some property, which must be supposed to have 
come into his hands burdened with the debt of his adoptive mother. 
But the question, as raised in the suit, is of much importance ; and we 
admit the special appeal to try whether the judgment given against 
petitioner should be sustained" 

Judgment. 

The pleader for the special appellant tells us that this action is 
for the amount of a bond, with interest, secured by mortgage of 2 
annas of an estate, consisting of 12 annas of the same estate which 
was bequeathed to the mother of special appellant during her life- 
time, with remainder to her husband's heir, who is represented by 
special appellant; and that the mortgage was given as security for 
the principal lent, the loan having been contracted, it is alleged, by 
the respondent, for payment of arrears of revenue, which had 
accrued against the estate while in the hands of the widow. 

The juage finds the factum of the loan to be proved and the 
debt to be one contracted by the mother of the special appellant, 
and, special appellant having succeeded to the property of his 
mother on her death, that he is bound by the Hindoo law, as her 
heir, to liquidate her debts, and on this ground has decreed the 
amount claimed against him. 

The special appellant now takes exception to this ruling of the 
judge, on the ground that he has succeeded to the particular estate 
held by his (adoptive) mother, not by right of succession to her, 
but as the heir of his (adoptive) father, the descent of the property 
being so provided for by the terms of the bequest under which his 
(adoptive) mother held it during her life-time ; that, consequently, 
his succession to this estate is no evidence of his being in possession 
of his mother's estate, so as to make him liable for her personal 
debts as her administrator. 

The opposite side maintain that, as the loan was to save the 
estate from sale for arrears of revenue, the life-holder was compe- 
tent to bind the estate for liquidation of such debt, and, therefore, 
even admitting that special appellant is not bound, by the Hindoo 
law, to discharge the liability as in possession as heir to his mother, 
he is bound to discharge the debt to the extent of the value of the 
security pledged for it The Court, therefore, it is urged, if inclined 
to interfere with the judgment passed, should only limit its operation 
to the 2 annas of the estate, that is to say, to the extent of the 
security given. 

We entertain no doubt that there has been a miscarriage by the 
lower court in this matter. 
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The particular estate to which attention is turned by this certifi- 
cate, descended to the adopted son as heir to the adopting father, 
not to the mother, as supposed by the judge. The mother had a 
life-interest only, and on her death the estate devolved on her 
husband's heir, and Dot her own. It cannot, therefore, be on the 
ground of any liability attaching to special appellant, as the heir to 
his adoptive mother, that a decree can pass against him in this action. 

The ground upon which this action is maintained is, that the 
loan was contracted to save the estate from sale, and the factvm of 
the bond and mortgage being proved, as has been held by the 
judge, the only question left tor determination is, whether the 
power exercised by the mother in possession was rightly used as 
for the benefit of the estate, and under circumstances of real neces- 
sity. If such were made apparent to the lender, and he acted in 
good faith, then, on the principle so broadly laid down in the case 
of Hunoomanpersad Panday and Musst Ruhooee Munraj Koon- 
wurree, decided by the Privy Council on the 8th July 1856, and 
published at page 393, volume VI. part III. of Moore's Indian 
Appeals, the creditor is entitled to recover from the estate charged 
with the debt. 

We, therefore, remand this case to the judge, who will decide the 
point with reference to the preceding remarks, and on the principle 
adverted to. 
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The 28th February 1859. 

B. J. Colvin, Esq., Judge, and C. B. Trevor and G. Loch, EsQ&, 
Officiating Judges. 

Special Appeals from tJte decision of Mr. J. J. Ward, Judge of 
Cutback, dated 13th November 1857, affirming a decree of Roy 
Gopeenath Dass, S udder Ameen of tliat district, dated 2JttA 
June 1857. 

Case No. 243 of 1858. 

Golukmonee Dassee, (one of the Defendants,) Appellant, 

versus 

Kishenpersad Kanoongoe and others, (Plaintiffs,) and others, 

(Defendants,) Respondents. 

Moonshee Ameer Alee and Mr. R. T. Allan, for Appellant. 
Baboos Ramapersad Roy and Shumbhoonath Punavt, for Plaiotifls, 
Respondents 

Case No. 244 of 1858. 

Nityanund Malutee, (one of the Defendants,) Appellant, 

versus 
Kishenpersad Kanoongoe and others, (Plaintiffs,) Respondents. 

Baboo Sreenath Doss, for Appellant. 

Baboos Ramapersad Roy and Shumbhoonath Pundit, for Re- 
spondents. 

Case No. 245 of 1858. 

Musst. Unnopooma Debea, (one of the Defendants,) Appellant, 

versus 
Kishenpersad Kanoongoe and others, (Plaintiffs,) and others, (Defend- 
ants,) Respondents. 

Mr. R. T. Allan, for Appellant. 

Baboos Ramapersad Roy and Kishenkishore Ohose, for (Plaintiffs,) 
Respondents. 

Held bv the These cases were admitted to special appeal on the 8th April 
majority of tbe 1858, under the following certificate recorded by Messrs. B. J. 
Court, that suits Colvin and A Sconce. 

by reversionary 

heirs, though their interest is not vested, but only contingent, to restrain waste or alienations in 

the nature of waste, by a Hindoo widow, will lie. 

Held, also, in accordance with the precedent of Nundlal Baboo versus Bolakee Beebee, that 
when alienations by a Hindoo widow, utterly subversive of the rights of the heirs in reversion, are 
proved, and it is shown that, but for the interference of the courts, ultimate loss to the heirs who 
may succeed eventually will ensue from the conduct of the tenant in tail in possession of the 
property, this Court, with a view of remedying, or rather of preventing, such loss, will step in 
and appoint a receiver to tale charge of the estate. The reversionary heir may be the receiver, 
bnt his appointment as such is not by virtue of his reversionary right, but on a consideration of 
what is most for the benefit of the estate. 

Held, moreover, that when a stranger h appointed as receiver, security should be demanded, 
but when a reversioner is appointed, his interest in the retention of the management and in the 
welfare of the property may stand in the place of security, the more especially as it is always 
in the power of the widow to move the Court, either for the appointment of a fresh receiver 
or for the demand of security, should the rents .ud profits b- not regularly paid over as directed. 

Special appeals dismissed, with costs. 
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"The petitioners in Nos. 107 and 108 were purchasers from peti- 
tioner in No. 109, who was the childless widow of a Hindoo zemindar 
in zillah BaJasore, and who had sold to each a 4-anna share of her 
estate, for which reason the three petitioners were sued by the 
reversionary heirs to set aside the deeds, to get possession of the 
shares so alienated from the petitioners in Noa 107 and 108, and to 
get the portion still unsold by the petitioner in No. 109 from her, on 
the ground that she had, by alienating a portion, proved herself 
unworthy of any longer retaining the management of it. The 
plaintiffs succeeded in their suit in both the lower courts. The 
judge found as a fact that the two alienations were not for the pur- 
poses pleaded, viz. to save the estate from sale on account of 
arrears arising from drought and calamities of season. He also held 
that the suit was not barred by previous litigation referred to, and he 
finally, upon the precedent of this Court, dated the 24th July 1854, 
(page 351 of Sudder Decisions of that year,) decided that all three 
petitioners must be ousted from the property. He, therefore, 
upheld the order of the first court, to the effect that plaintiffs should 
get possession of the property in suit, and should, sifter paying the 
Government revenue and charges of collection, pay the excess 
profits to petitioner in No. 109, for her benefit during her life. 

" Against this decision three petitions have been filed, in which 
several pleas have been advanced in common, and some distinct, 
according to the differing portion of the parties. 

" Petitioner in No. 107 says, that when he sued for possession of 
the share mortgaged to him on foreclosure of mortgage, Kishenpersad, 
one of the plaintiffs, opposed, and his objections were set aside by 
the courts, both of first and second instance, so that Section XV L 
Regulation III. of 1793 bars the present claim. But we agree with the 
judge on this point, that, in a suit for possession on foreclosure, the 
rejection of claims of third parties does not bar their subsequently 
suing. This plea is accordingly rejected. 

" Again, petitioners in Nos. 107 and 108 maintain the validity of 
their purchases on account of the necessity of the sale ; but as the 
judge has found that there was no proof of the exigency stated, the 
plea is inadmissible. 

" Another plea is, that the suit is barred by limitation, counting 
from the death of Rughoonath, the common ancestor of plaintiffs 
and of the husband of petitioner in No. 109. But it is plain that, as 
the suit might have been brought within twelve years of her death, 
and she is still alive, the plea has no foundation. 

" Another plea, which is common to all the petitioners, is that, 
during the life-time of the petitioner in No. 109, tliis suit for posses- 
sion is improper ; while petitioner in No. 109 adds, on her own part, 
that the order for her receiving the excess profits from plaintiffs, 
leaving them in unconditional possession, is not sufficient security 
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for her obtaining what has been decreed to her. We admit the 
special appeals, to try whether the order of the lower court in 
favor of plaintiffs is correct." 

Judgment. 

Messrs. C. B. Trevor cmd 0. Loch. — These three special appeals 
have been admitted to try, first, whether a suit by reversionary heirs, 
to set aside certain deeds of sale executed by a Hindoo widow in 
possession, inasmuch as they were made for purposes not recognised 
by Hindoo law, to obtain possession of the shares so alienated, and 
also possession of the shares of the property still remaining unsold, 
on the ground that the widow, by her conduct, has shown that she is 
unfit to manage the same, can be brought in the life-time of the 
widow or not, and, secondly, whether, on ordering that possession be 
given to the reversionary heirs, with directiona that they account for 
the profits of the estate to the widow, security should not have been 
taken from the heirs for the due payment of the profits to her? 

There is no question at the present time that suits by reversion- 
ary heirs, though their interest is not vested, but only contingent, to 
restrain waste or alienations in the nature of waste, by a Hindoo 
widow in possession, will lie. This point has been decided frequent- 
ly both in the Supreme* and this Court. The only question regard- 
ing which any contention can be raised is, whether, on waste or on 
alienation being proved, it is legal or proper to divest the widow of 
possession, placing the reversioners in possession- as receivers, and 
liable to her for the rents and profits during her life-time ? 

We are unable to find any case on the point reported as having 
occurred in the Supreme Court, but it appears to us not improbable, 
looking to the principles on which that Court, as a court of equity, 
acts, that, on bill filed and proof given of illegal alienations, of the 
nature of waste, by the widow, the Court would appoint a receiver, 
and, if it were for the benefit of the estate, would appoint the rever- 
sioner as such receiver. 

Turning, however, to the decisions of this Court, we find the case 
of Nundlal Baboo versus Bolakee Beebee,+ which has, since it was 
passed, been the leading case on the point before us. In that case 
alienations were proved to an extent entirely subversive of the 
rights of the hevrs, and, the deed of authorisation under which they 
were alleged to have been made having been declared invalid, th,e 
widow was deprived of possession of the property, which was placed 
in the hands of the reversioners, with directions that they should pay 

* See cases of Hnridass Putt vertua Rnggomonee Dassee, Taylor and Bell's Reports, 
No. 2, page 280 ; and Oojulmonee Dassee versus Jogoomonee Dassee, Taylor and Bell's 
Reports, No. 1, page 370. 

f See Decisions of Sadder Dewanny Adawlut of 1854, pages 351—373. 
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the whole net profits arising from the several properties into the zillah 
court quarterly. In the event of their failipg to fulfil this condi- 
tion for a period exceeding three months after any payment became 
due, the zillah court was directed to report the circumstance, with a 
view to having the property placed in the hands of a surburakar 
or receiver. 

It is now objected, that this decision is not in conformity with 
Hindoo law, under which, during her life-time, the widow cannot, 
under any circumstances, be deprived of possession of her hus- 
band's property. This objection misapprehends the ground upon 
which the decision objected to was passed. It was not passed as 
in accordance with Hindoo law, but in accordance with those prin- 
ciples on which a court of equity should act. Those principles 
regard the remedy to be applied, and do not affect the rights of 
parties under Hindoo law, which they leave intact 

We do not, and cannot, after the decision of the Privy Council 
in the case of Kassinath Bysack and Bamnath Bysack versus Hur- 
rosoonderee Dassea and Kumulmonee Dassea,* decided by the Privy 
Council, regard the nature of a Hindoo widow's interest in exactly 
the same light as it was regarded by the judges who decided the 
suit in this Court in 1854 ; but, looking upon it not as a mere life 
estate, but as a restricted estate of inheritance, we, in accordance 
with that decision, think that, on sufficient proof by the reversioners 
being given, that, but for the interference of the courts, ultimate 
loss to them as to the heirs who may succeed eventually will ensue 
from the conduct of the tenant in tail in possession of the pro- 
perty, and with a view of remedying or rather of preventing 
such loss, this Court should step in and appoint a receiver to take 
charge of the estate. The proof, though inferential, must be clear 
and cogent ; and unless the evidence lead inevitably to the conclusion 
that the heirs will be damnified if she be left in possession, the widow 
should not be divested of the possession of her husband's estate. 

The conduct of the widow may not amount to what is technically 
called waste ; but extending the meaning of that term to any illegal 
act of alienation, either directly or indirectly injuriously affecting 
the interests of the reversioners, alienations contrary to the Tiature 
of her estate, and, therefore, in the nature of waste, we think that 
the same course should be pursued as should also be followed in a 
case of technical waste. 

In placing the reversioners in possession, it is to be understood that, 
in a case like that before us, they are in possession not by any right 
appertaining to them, but simply as receivers, and on a consider- 
ation that, as heirs in reversion, they have the strongest interest in 
the well-being of the property entrusted to their care. 

* Clarke*! Reports, pag 91. 
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For the reasons then above given, we see no room to doubt that 
a suit of the nature of that out of which the present special appeals 
have arisen, viz. one by a reversioner for the setting aside of illegal 
alienation during the ljfe-time of the widow, coupled with a prayer for 
possession as receiver, is maintainable in our courts. And as the 
judge finds, whether rightly or wrongly, that the alienations made are 
so subversive of the reversioners' rights as to justify the removal of 
the widow from possession, in order, it would seem, to prevent future 
acts of the same nature, we see no ground for interfering in special 
appeal with the decision passed by him. 

As to the second objection raised in special appeal, it is not one 
to which we can listen in special appeal The power of the courts to 
appoint a receiver in such a case being clear, the details connected 
with such appointment must be left to the courts themselves. As a 
general rule, on the appointment of a stranger as receiver, security 
should be required ; but in a case in which the reversioner has been 
appointed the receiver, his interest in the retention of the manage- 
ment and in the welfare of the property may, in the court's judg- 
ment, stand in the place of security, the more especially as it is 
always in the power of the widow to move the court either for the 
appointment of a fresh receiver, or for the demand of security, should 
the rents and profits be not regularly paid over to her as directed. 

Under the view of the whole subject as expressed above, we 
reject the three special appeals, with costs. 

Mr. B. J. Colvm. — I dissent from the judgment of my col- 
leagues ; but, as I have fully recorded my reasons for holding that 
such suits as the present will not lie, in the case which has been 
referred to, m that of Nundlal Baboo and another versus Bolakee 
Beebee and others, dated 24th July 1854, (page 351,) I need not 
recapitulate them here. 
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The 28th February 1859. 

EL T. Raikes, Esq., Judge, and G R Trevor and H. V. Bayley, Esqsl, 
Officiating Judgea 

Regular Appeals from the decisions of Mr. G. Loch, Judge of 
Pu/rneah, dated 18th April 1856. 

Ranee Brijbuttee alias Ranee Bidyabuttee and othqps, (Plaintiffs,) 

Appeuxmbs, 

versus 

Baboo Pertaub Singh Doukur and others, (Defendants,) Respondents. 

Baboo Shumbhoonath PvmdU and Moonshee Ameer Alee, for 

Appellants. 
Baboos Bamapersad Roy and BuTigsheebuddun MUter, Mr. R. T. 

Allan, and Movlvee Lootfur Rvh/rtwm, for Respondents. 

Case No. 661 of 1856. 

Suit laid at Company's Rupees 98,810-l3a.-lp-4&. 

Case No. 662 of 1856. 

Suit laid at Company's Rupees 1113-lc&.-6jp.-4&. 

Case No. 663 of 1856. 

Suit laid at Company's Rupees 2211. 

Case No. 664 of 1856. 

Suit laid at Company's Rupees 2564-5a.-4p. 

These four appeals relate to the sale of certain estates, the pro*- . The sale 
perty of Rajah Bejoygovind Singh, which were sold in execution n^ig^ 
of a decree in favor of Baboo Pertaub Singh Doukur, on the 19th the parties n 
September 1851, and purchased by the Baboo, who defends thej^ t w ^* 
actions. law. The ] 

The decision of the zillah judge of Purneah, at pages 83 to 86 of j^ th £ d 
the Zillah Decisions of April 1856, gives a full detail of the cases, pay up his 
and the grounds on which he dismissed the suits and upheld the 3rSamS2S« 
sales of the several estates referred to. qpJe^inv 

The principal objections to the sales, and upon which the appeals ^ e morti 
are founded, are : first, that the sale notices were not properly pub- C epted W by 
lished ; second, that the purchaser never paid in the money, nor filed decree-hoidi 
his receipt within the period fixed by law ; and, third, that> as the ritya^n 8 t 8 
parties had voluntarily entered into an arrangement, (the debtor bind- if he allow* 
ing himself not to alienate the property, and the decree-holder to Jjjj^^ 
receive his money in another way, upon which understanding the and was no 
debtor, proprietor, had withdrawn a pending appeal, and confessed Jj^ 6 £p 
judgment,) under the conditions then agreed upon between them, dismissed. 
the sale of the estates could not be enforced. 
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With reference to the publication of the notices of sale, we allowed 
the case to be postponed, that the returns of the officers entrusted 
with their publication might be submitted for our information. 

We now find that sixteen separate notices were issued, one being 
published at the judge's court, one at the residence of the debtor, 
eight in the different moonsiffees within which the estates were 
situated, and six in the mehals advertised for sala The returns 
of the officers certify that these several notices were duly pub- 
lished as directed, and the names of the persons in whose presence 
the publications were made are noted on these returns ; and the 
only objections offered by the pleader for our consideration are, that 
the returns have not been authenticated by the parties named 

This, however, is not, in our opinion, necessary to establish their 
authenticity. They are produced from the office to which they lm- 
long ; and at no previous time have these returns been questioned, 
nor is it even now asserted that they have l>een tampered with 
or cooked for the occasion. It was, moreover, in the power of the 
appellant to summon the persons whose names are endorsed upon 
them as witnesses, and to have had them examined by the court 
below ; and it is not for this Court to presume that they are other 
than authentic and primd facie evidence of the facts they relate 
to. We, therefore, see no reason to doubt the due and proper pub- 
lication of the sale notices in the mode prescribed by law. 

Something has been said by the pleader as to the insufficiency of 
these notices, as a means of apprising the public that the sale of these 
estates were about to be held at Purneah ; and the pleader has 
argued that, as on a previous occasion, when these estates were 
advertised for sale, in satisfaction of this decree, notice thereof 
was given in some of the neighboring zillahs, and when that sale 
was postponed, similar notoriety of the postponement was given, 
so on the present occasion of sale the like publicity should have 
been given to it ; and that the omission of such extended notice 
has operated to the debtor's disadvantage in the non-attendance of 
purchasers and the reduced price consequently bid for the estates. 
But this is not, in our opinion, an objection to be taken into consi- 
deration as a ground for reversing the sale. To support the 
validity of the sale, it is sufficient that the notices were published 
in those places where the law directs ; and, doubtless, had th£ pro- 
prietor wished that notices should be sent further, any such repre- 
sentation would have been attended to by the judge. The legality 
of the sale cannot, however, be affected thereby. 

On the second point of appeal, viz. the alleged failure of the 
purchaser to make good the amount of his bid within fifteen days, 
we observe that the judge below has recorded, in his judgment, that 
the fifteenth day fell within the long vacation, when the court 
was closed, and that, although the court re-opened on the 11th 
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November, and the purchaser's receipt in lieu of cash payment Was 
not tendered till the 14th, yet that this is satisfactorily accounted 
for by the absence of the judge during the interval and his arrival 
at the station on the 1 4th of the month. 

It has been argued before us by appellant's pleader, that, although 
the judge may have been absent from the zillah station until the 
14th November, still the court must have been open from the 1 1th 
of the month for the transaction of business ; and that the pur- 
chaser should, in order to close the purchase, have filed his receipt 
as decree-holder on the first day of the court's opening ; that his not 
having done so must vitiate the sale, and entitles appellant to all 
the advantages of a resale with the publicity he would now ensure 
for it 

We cannot, however, allow any weight to this argument 
We observe that the decree-holder had been permitted, by order of 
the Sudder Court, to bid at the sale, and to tender a receipt in lieu 
of cash, but that other creditors, wishing to share in the purchase- 
money, had opposed this mode of payment The order of the judge 
might therefore have been deemed necessary to warrant the accept- 
ance of a receipt in lieu of cash payment*; but, be that as it mav, 
we consider the objection now pleaded should have been distinctly 
raised at the time, when it could have been either met, or the sale 
cancelled, if necessary. The advancement of such a plea as a ground 
of action, to get rid of the sale, appears to us both frivolous and 
vexatious, and that the alleged default has been rightly regarded as 
no default, by the judge below. 

The only other point mooted by appellant's pleader is the factum 
of the mortgage bond, which the raiah, appellant, gave to the 
defendant, and which appellant's pleader assumes wab a bar to any 
sale of the property in satisfaction of the defendant's decree. 

The judge below has held, that there is nothing in the terms 
of the bond to prevent the decree-holder's selling the property at any 
time. This is also our opinion. Appellant's pleader would wish 
us to understand that, as the rajah had then an appeal before the 
Sudder Court, and withdrew it, the rajah did so only in the 
belief that his property would not be brought to sale in execution ; 
but certainly the terms of the bond do not give any such assurance. 
The apparent object of the deed was to secure the decree-holder 
from any ultimate loss, in consequence of his allowing time to the 
rajah for the discharge of his debt from other sources than the 
immediate sale of his estate; and with this object the rajah 
mortgaged the estates mentioned. There was clearly an attempt 
afterwards to place the rajah's landed property under the Court of 
Wards, on an allegation of his insanity, and out of the immediate 
reach of his creditors; and it was subsequent to this that the 
present defendants sued out execution against the estates. 
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We entirely concur with the judge that the mortgage bond was 
no bar to the sale ; and concurring generally in the decision passed 
by him, we see no reason to interfere with his judgment, and dismiss 
these four appeals, with costs. 

Tue 28th February 1859. 

H. T. RAiKESand J. H. Patton, Esq&, Judges, andG. Loch, Esq. 

Officiating Judge. 

Case No. 504 of 1858. 

Regular Appeal from the decision of Baboo Tarukncrih Sein, 
Principal Sudder Amem of ike 24-Pergunnahs, dated Slst 
December 1857. 

Joynarain Bose, (Plaintiff,) AppeUomt, 

versus 

The Collector of the 24rPergunnahs and the Superintendent of 

Embankments, (Defendants,) Respondents. 

Baboos Kishenkishore Ghose and Shu/mbtvoonath Pundit, for Ap- 
pellant 
Baboo Ra/mapersad Roy, for Respondents. 

Suit laid at Company's Rupees 8351-la.-8£r.-3c. 
^^ This is an appeal against an order of nonsuit The appellant 

the issues a4jJ was plaintiff in the cause, and sued the collector of the 24-Per- 
dicated in lower gunnahs and the superintendent of embankments, to recover rent, 
firom the*Su or damages, for the land taken by Government subsequent to the 
ings : it should decennial settlement for the purposes of poolbundea He pleads 
the imdooBupi- ^ at ^ e purchased ^e estate at a revenue sale, and, in virtue of the 
ed by Govern- rights thus secured to him, demands the rent from the date of his 
^ f oroo ^: purchase. 

sation from Go- The reply of the defendants is, that the construction of embank- 
vOTnraeiit is not men ts over the country is manifestly a benefit to the zemindar, 
and that, under such circumstances, the zemindar is not entitled to 
any compensation for the land taken for the purpose ; and, further, 
that there must have been some agreement, either written or im- 
plied, that the zemindar was to give the land, and Government to 
construct and keep in repair the embankments. 

The principal sudder ameen, after fixing an issue on the merits 
by a proceeding under Section X. Regulation XXVI. of 1814, 
ordered a local investigation to be made, and called upon the par- 
ties for their proofs ; but when the evidence was filed, the local en- 
quiry completed, and the suit ready for hearing, the principal sudder 
ameen of his own accord fixed two new issues, on which he nonsuit- 
ed the plaintiff. The issues were, firstly, that the plaint was indis- 
tinct, because the plaintiff had failed to mention at what date 
the embankment operations commenced ; and, secondly, that the 
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plaintiff should not have sued for rent at a fixed rate, but for 
compensation for loss . sustained under the provisions of Act II. 
of 1855. 

The plea urged in appeal is, that the issues upon which the prin- 
cipal sudder ameen decided were unnecessary ; that, if considered, the 
parties ought to have been allowed to produce proof in regard to 
them, whereas the principal sudder ameen, on the same day that 
he fixed those issues, decided the case; and that, as. the claim for 
rent was distinctly stated in the plaint to be for a time subsequent 
to the decennial settlement, the supposition of the principal sudder 
ameen, which he assigns as one of the reasons for his order of non- 
suit, that the poolbundee system might have extended beyond the 
period of the decennial settlement) is gratuitous and unwarranted. 
As regards the second issue, the pleader observed that, when this 
suit was instituted, Act II. of 1855 had not been promulgated, and 
that it had no retrospective effect ; and, further, that though the 
^ord " rent* was used in the plaint, the word " compensation" 
is also made use of, and that, therefore, the objection raised by the 
principal sudder ameen to the plaint is invalid. 

Judgment. 

We think that the preliminary issues raised by the principal 
sudder ameen did not arise on the pleadings, and that their deter- 
mination was unnecessary. The plaintiff is entitled to have a 
decision upon the point he has submitted to the court, viz. whether 
the Government is liable to pay rent or compensation for the land 
occupied by the bunds raised by its own officers ? We, therefore 
reverse the decision of the principal sudder ameen, and remand the 
case for triaL 



F 1 



Digitized by VjOOQlC 



( 220 ) 

The 28th February 1859. 
B. J. Colvik and A. Sconce, Esqs., Judges. 

, (l Petition No. 355 of 1858. 

Application for Special Appeal from the decision of Mr. A. 
Davidson, Principal Sudder Ameen of Midnapore, doled 
19th Jam/wary 1858, reversing that of Baboo Poornochunder 
Milter, Sudder Moonsiff of thai district, doled llth Janu- 
ary 1855. 

Damudur Micap and others, Petitioners, 

versus 

Jogeshur Patan, now represented by Lochunmonee and Alhad- 

monee, guardians of Gugunchund Patan, (minor,) Opposite Pa/rty. 

Bahoos Ramapersad Roy and Shumbhoonath Pundit, for Peti- 
tioners. 

Baboos Jugadanund Mookerjee and Kishmkishore Ohose, for the 
Opposite' Party. 

The principal On the 23rd November last, under Section IV. of Act XXXIIL 
inlhScaw^S °* 1854, the principal sudder ameen was required to certify to the 
required, under Court clearly the grounds of his judgment in this matter : and the 
xxmiT' A of ^pk^ation now rendered appears to import so much new matter 
1854, to certi- and to be so inconsistent with his substantive judgment, that we 
monda 1 ^ wS must reman< ^ ^ e case *° ^ considered de novo. 

judgment, and 

the explanation rendered involving both new matter and inconsistencies with 

first judgment, the case is remanded. 



Digitized by VjOOQlC 



SUMMARY CASES. 



Digitized by VjOOQlC 



Digitized by 



Google 



( 221 ) 

The 16th February 1859. 

A. Sconce, Esq., Judge, and C. B. Trevor and H. V. Bayley, Esqs., 
Officiating Judges. 

Case No. 495 of 1858. 

Swmmary Special Appeal from the decision of Mr. H. C. Metcalfe, 
Judge of Tipperah, dated llth May 1858, affirming a decree 
of Baboo Dwcurkcmath Boy, Prmcipal Sudder Ameen of tluzt 
district, dated 20th February 1858. 

' Ramkishore Burmo and others, Petitioners, 

versus 

Gooroodass Burmo, Opposite Party. 

Mr. jR. T. Attorn, and Baboo KishenJcishore Ghose, for Petitioners. 
Baboos Ramapersad Roy and Unookoolchunder Mookerjee, for 
the Opposite Party. 

TfflS case was admitted to summary special appeal on the 16th Held that the 
September 1858, under the following certificate recorded by Messrs. lo^ court are 
C. B. Trevor and H. V. Bayley. # without jurU- 

" Of the two petitioners one is a judgment debtor, the other the ^SS^tSt 
heir of a judgment debtor. The original, decree was given in favor to the principal 
of Gooroodass and others, jointly and severally against all defendants, JJjjJ^ ^^J{ 
on the 10th May 1842, by the judge, on appeal from the order of the precedents of 
principal sudder ameen. The decree gave wasilat, and ordered that J^^ 1 ^ t ^ 
an ameen should ascertain that amount. An ameen went according- law applicable 
ly to the spot, and reported that the amount of wasilat was rs. 5227, to . the ca8e » to 

j xv i A j.'±' j. • • mi.' _j_ revive execution 

and that the petitioners were not in possession. This report was f the decree 
recited in a proceeding of the principal sudder ameen of the 2nd <* *** J u< fe£ 
March 1846, and in that the principal sudder ameen ordered the Sad 'been* re- 
sum to be realised * from those responsible/ fared to him 
" The judge ordered that the decree should be executed against ^ ^^been 
the petitioners, as it was against all the defendants jointly and struck off, with- 

o^™„ll<r-r out a renewed 

Severally. . reference to him 

"The petitioners appeal specially, urging : by the judge; 

I. That, as the principal sudder ameen first dismissed the case, ac^xxytH)! 
and it was the judge's decision which gave the decree-holders their 1862, Section I., 
decree, that decree therefore should, under the law, as it stood at the to d thi8°case P fZ 
time of execution, have been executed by the judge, and that the asmuch as ape- 
principal sudder ameen acted without jurisdiction in executing the tition n £'5 i ^ 
decree at all Precedents, at page 198, Summary Reports, Kishen- thTenfacement 
kant Acharjee's case, and page 253 of the Sudder Dewanny Adawlut <* *** decree 
Decisions of 1856, and page 327 of those of 1857, are cited in sup- previously 11 to 
port of this objection. t w pa88 S? t f 

II. That the decree-holders, by their acquiescence in the ameen's * speciaUppeai 
report, stating petitioners not to be in possession, and by their petition decreed, with 
of the 12th Bysakh 1253, in which they prayed for execution, but ***** 
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omitted the names of the special appellants, released petitioners 
from all demands under the decree. 

III. That limitation bars the execution against the special 
appellants in two ways : first , as, if the principal sudder ameen had 
no jurisdiction, all his acts in execution are null and void, and no 
execution can be said to have been made for more than twelve years ; 
secondly, as the decree-holders forbore for twelve years to proceed 
against the petitioners personally. 

" Referring to the provisions of Act XXVI. of 1852, and to the 
state of the law previously as taking effect after the proceedings of 
the principal sudder ameen and to the precedents cited, we admit 
the special appeal to try ike first point On the second point we are 
of opinion that there is no release by the decree-holders, and thai* 
as the decree was against all defendants jointly and severally, the 
fact of the decree-holders 4 proceeding against others than the peti- 
tioners is no release to them. The first portion of the third objection 
must depend on the decision of th£ first point in the certificate, on 
which the special appeal is admitted ; and in regard to the second 
p&t of the third objection, we are of opinion that, the decree being 
against all the defendants jointly, so long as the decree-holders kept 
it aliye by proceeding against any of the defendants within twelve 
years, the law of limitation cannot be pleaded successfully against 
them. We reject the application as to tne second and thud points." 

Judgment. 

It appears that one Qooroodass Burmo obtained from the princi- 
pal sudder ameen a decree against several defendants, including 
amongst them the two petitioners before the Court This decision 
was affirmed by the judge of Tipperah, on appeal, on the 10th May 
1842. A petition for execution was subsequently, viz. in 1849, 
presented to the judge, and the record was remitted to the principal 
sudder ameen for orders that execution might be taken out, the 
case was struck off the file by the principal sudder ameen, and 
apparently remained in the serishtah of the principal sudder ameen. 
On the 13th November 1857 the decree-holder again petitioned the 
principal sudder ameen to revive execution. This prayer was acceded 
to by the principal sudder ameen, and orders were passed by that 
authority m execution, and, on appeal, by the judge of Tipperah. 

It is contended by the petitioners, that the act of the principal 
sudder ameen, consequently that of the judge also, were altogether 
without jurisdiction, as under the precedent of Kishenkant Acharjea,* 
it was not competent to the principal sudder ameen to revive exe- 
cution of a decree of the judge's court, which had been referred to 
him for execution by the judge but had been struck off his file, 

* Summary Reports, page 198. 
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without a renewed reference to him by the judge ; that, moreover, 
Act XXVI. of 1852, Section I., wotdd not apply to this case, inasmuch 
as a petition had been presented for the enforcement of the decree to 
the judge previously to the passing of that enactment 

The other side admitted that the order of the principal sudder 
ameen appealed against was without jurisdiction, and that, under the 
circumstances of the case, Section L of Act XXVI. of 1852 did not 
apply. 

Under this admission by special respondent nothing remains for 
us but to cancel the orders of the principal sudder ameen and the 
judge in execution, and to decree the special appeal, with costs. 

It will be competent to special respondent to apply to the judge 
for execution in proper legal form, ana it will then remain for special 
appellants to raise the pleas arising out of the statute of limitations, 
which we have deemed it unnecessary now to consider. 



The 16th Febbuaby 1859. 
A. Sconce, Esq., Judge, and C. B. Trevor and H. V. Bayley, Esqs., 
Officiating Judges. 
No. 472 of 1858. 
Summary Special Appeal from the decision of Mr. W. Bell, Judge 
of Shahabad, doled 6th May 1858, reversing a decree of 
Mcndvee Mahomed Oheedoodeen Khan, Principal Sudder 
Ameen of that district, dated 9th March 1858. 

Chowdree Sheosuhye Singh and others, (Debtors,) Petitioners, 

versus 
Lalla Goureesunker and others, (Decree-holders,) Opposite Party. 

Moulvee Mwrhumut Hossein and Baboo Kishensukha Mookerjee, 

for Petitioners. 
Baboo Chundernath Chatterjee, for the Opposite Party. 

This case was admitted to summary special appeal on the 8th in the decree 
September 1858, under the following certificate recorded by Messrs. ™J« r £™£ 
C. B. Trevor and EL V. Bayley. upon wasiiat 

" Special appellant was the defendant in a case in which Lalla ™* ™a ( ^ 1 a > 
Goureesunker was the plaintiff! A decree' was given against him^ <£&>. 
for the land sued for, with wasiiat from 1255 to 1261, and interest ^*aA that as 
upon the wasiiat from the date on which the wasiiat was rightly ig MefiSfc^ 
awe. In execution, the principal sudder ameen has determined tere8t fra ^ 10X1 ^ 
that that date was from the date of the ascertainment of the wasi- <£te of ascer- 
lat in execution. The judge, on appeal, has determined that it was tainment of 
from the commencement of the year following that for which the p™ 01 ** 1 
wasiiat was -due. 
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" The debtors now appeal specially, urging that, according to the 
terms used in the decree, the judge's order in execution is incorrect, 
and that of the principal sudder ameen correct. 

" We think that considerable doubt exists as to the mode in which 
the original decree should be construed. We, therefore, admit the 
special appeal, to try whether the interpretation put upon it by the 
judge, or that by the princial sudder ameen, is correct ; or whether 
the indefinite terms of the decree should not be interpreted, in 
accordance with the practice of the Court in the matter of interest 
on mesne profits, to mean from the date of the institution of the 
suit." 

Judgment. 

Having had a copy of the .original decree made in this case before 
us, the order we find may be given as follows. It directs possession 
of the disputed land to be given and wasilat thereon from the date 
of suit in 1254 to the date of possession, according as the amount 
should be ascertained on a mofussil enquiry, with a deduction of 10 
per cent, for charges of collection, and the allowance of interest upon 
the principal from a fit (wujoob) date. The word^ here employed 
is indistinct, and as in that sense the decree does not definitely declare, 
as contemplated in the summary order of 1st October 1850, from 
what date the interest on wasilat should be in this case awarded, we 
would follow the ruling in the particular case then before the Court, 
and allow interest, as done by the principal sudder ameen, from the 
date of the ascertainment of the principal. 

We, therefore, set aside the judge's order, and affirm that of the 
principal sudder ameen, with the costs of this and the judge's 
court on special respondents, the decree-holders. 
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The 21st Febkuary 1859. 

C. B. TREVOR and H. V. Bayley, Esqs., Officiating Judges. 

Petition No. 653 of 1858. 

Application for a Summary Special Appeal from tlve decision of 
Mr. F. B. Kemp, Judge of Backergunge, dated 11th June 
1858, affirming that of Srmutih Bxdyabagish Principal 
Sudder Ameen of that district, dated 20th March 1858, in the 
case of 

Komulphunder Saha> Decree-hddm% 

versus 

Brijesshuree, Debtor, and Bhugwanchunder Chuckerbuttee, Claimant. 

Baboo Unookoolchumder Mookerjee, for Petitioner. 
Baboo8 Bamapersad Boy and Dwarkcvnath Mitter, for Bhugwan- 
chunder Chuckerbuttee, Claimant. 

It is hereby certified, that the said application is granted on the Petitioner par- 
following grounds. Petitioner is the purchaser of a decree obtained c ^f d •* decr ** 
by one Gunganarain Chowdree against one Brijesshuree. On the J^e 'oungana 7 - 
24th December 1855, in a suit instituted by the above Gunganarain rain Chowdree 
Chowdree, to set aside the summary orders of the principal sudder ^ure^and'rob^ 
ameen of Backergunge and of this Court, directing the sale of certain fluently ap. 
property as belonging to Brijesshuree, a judgment debtor, on the me^/oYwrtain 
ground that the property had been sold to him by that person, this property, con- 
Court dismissed the plaintiffs claim, holding the property to belong JJ^J n ^ n °l x J£] 
to Brijesshuree. turn! On the 

On the 21st Pous 1262, the present petitioner applied for attach- ^ rio ^"7 a ng 
ment of the same property, consisting of certain golahs ; and on the plication, a par- 
22nd Pous a petition was presented by one Bhugwanchunder tv claimed the 
Chuckerbuttee, claiming the property as having on that date been fng P on that day 
sold to him by Deenonath, the son of Brijesshuree. Nothing more J*«» *>Jd to 
appears at the time to have been done by the petitioner in execution, ^th, J the son 
On the 15th July 1857, Bhugwanchunder Chuckerbuttee instituted a of Brjjesshuree. 
regular suit, to try the validity of his purchase ; and on petitioner's S^J^'Jj! 
again moving the principal sudder ameen for execution, that officer titioner in exe- 
refused to enquire summarily into the bona fides of the sale, as a ^3^^! 
regular suit had been instituted for that purpose ; and on appeal the ant then insti- 
judge affirmed the principal sudder ameen's order. su^to trTtta 

The petitioner has now appeared before the Court in special sum- validity of his 
mary appeal, urging that the fact of the objector Bhugwanchunder's ?5j^^ th fr a ™| 

on petitioner again moving the court in execution, the lower court* have refused to enquire 
Bummarily into the bona fides of the sale, as a regular *uit has been instituted for that purpose. 

Held on special appeal that, notwithstanding the institution of a regular suit bv the claimant 
from Deenonath, petitioner is clearly entitled to a summary enquiry on the same point in 
execution. 

Case remitted to the lower court for enquiry, first, whether the decree purchased by peti- 
tioner was a personal one against Brijesshuree, or whether it was for a debt incurred on behalf 
of her husband, and, secondly, if the latter, whether the transfer to the claimaint, Bhugwan- 
chunder Chuckerbuttee, be band fide or not. 

G 1 
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having filed a regular suit, is no valid cause for refusing to have 
in execution a summary enquiry on the same point, especially as he 
is not a party in the case instituted by this individual. 

We think that, notwithstanding that a regular suit has been 
instituted by Bhugwanchunder Chuckerbuttee to try the bona fides 
of his purchase, petitioner is clearly entitled to a summary enquiry 
on the same point in execution. We, therefore, remit the case to the 
judge, and he will remand it to the court of first instance, with 
directions that an enquiry be made, whether the decree purchased by 
petitioner was a personal one against Brijesshuree, or whether it was 
for a debt incurred on behalf of her husband ; if it be the former, 
nothing more need be done, as the property, which in reality belongs 
to her son Deenonath, will not be liable for her debts ; if the latter, 
the court will then enquire whether the transfer to the objector, 
Bhugwanchunder Chuckerbuttee, be bond fide or not^.and pass such 
an order as the justice of the case may seem to require. 
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his adopting father, the initiatory ceremony of investiture not having been 
previously performed, his adoption was valid* 
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under Regulation XIX. of 1814, and that in this case where tie party parti- 
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hands ... 285 

Mahomed Haftz and others v. Moulvee Abdool Alee and others. 

As plaintiff, even if he had not authorised purchase in the name of another 
of the estate sold for arrears of revenue under the old sale law, had made \ 

use of the transaction as if he had, he was disqualified (under precedente) 
from maintaining an action for possession, ^v. . • • 287 
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dian of Nobocoomar Sirkar, (minor,) and Juggutchunder Sirkar. 

Claim to a refund of part of rent paid as founded upon stipulations between 
the landlord and tenant, dismissed, there being no evidence ... 291 

Gopal Sing v. Bheekunlal and others. 

Held, that plaintiff, suing for 10} annas of a property and averring pos» 

session of 6}, eon only sue for 4 annas. 
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the specific authorities of that law, and not those of the Mitakshara, 

should be cited to support a bywustha. 
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alienation without a son's consent, in certain cases, a suit by a nephew 

against his uncle's alienation was wrong ; and further was not referred 

to in the bywustha relied on. 
Meld, that the Judge's dictum, that a deed must always speak for itself, 

was incorrect, and that in many cases its terms are to be interpreted by 

the surrounding circumstances of the case ... 294 

Jeenarain Bose and others v. Rao Moheshnarain Rai and others. 
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was aware of the issue of the summons, but could not, without disgracing 
himself appear to give evidence in so trifling a matter ) held that, under 
the circumstances, the moonsiff acted properly in disposing of the suit 
ex-parte , ... 302 

Musst. Khednn Kooar, mother and guardian of the minor sons of the deceased 
plaintiff, Bnsdeonarain Singh v. Muhabil Singh and others. 

Suit brought to set aside two zur-i-peshgee leases in so far as they covered 
plaintiff's share of certain property, the ground of action being the in> 
competency of the lessor, plaintiff's elder brother, to make the leases 
during plaintiff's minority. 

Meld, that as more than twelve years had elapsed from the date of plain- 
tiff's majority before the suit was brought, and plaintiff in the plaint 
admitted his knowledge of the leases and of his brother's acts from the 
time of his majority, the action is barred by lapse of time ... 304 

Yusuf Alee Khan v. Teepoo Khan. 
Ynsuf Alee Khan v. Teepoo Khan. 

The presumption from the admitted execution of the deed, and from plain- 
tiffs possession for two years under it, being that the recital in the deed 
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of the pasting of consideration was correct, till the contrary should be 
shown; held, that the burden of proof of no consideration was on 
defendant. 

Meld, on the evidence and probabilities, that the consideration did pass. 

Appeal dismissed ... 306 

Bhugwanchunder Goohoo v. Rameebuk Somurdar. 

In a summary suit for rent, where the name of the defaulting ryot was 
incorrectly given, but the notices prescribed by law were duly served ; it 
loos held that, in the absence of any fraud, the misnomer was insufficient 
to vitiate the proceedings before the collector ... 308 

Maharajah Ishanchunder Manik v. Nujeebunnissa. ' 

Case remanded, the question at issue not being one of resumption, and the 
judge having misapplied the precedents cited* The case was to be tried 
as one of ordinary boundary dispute ... 309 

Baboo Bhngwan Lai Sahoo v. Rajah Sahib Perlad Sein. 

Held, that although the principal sudder ameen had at first summoned the 
plaintiff, special appellant, to give evidence, still as he had subsequently 
declared, whether rightly or wrongly, that his attendance was unnecessary, 
and has given a decree in his favor, it was not competent to the judge, 
simply on the ground that his attena\mce should have been required, to have 
in effect dismissed his suit, but it is competent to the judge, \f he thinks it 
necessary, to cause the processes to be issued for the attendance of the 
plaintiff to give evidence before him, and, if the plaintiff fails to attend 
often those processes have been issued and served in due legal form, he 
will be liable to have his suit heard ex-parte under Section XXIV. of the 
Act. 

Case remitted with directions to the judge to act as suggested by the Court. 310 

Haradhun Chatterjee and others v. Bukronath Mookerjee and others. 
Ramdoollab Chatterjee v. Soorjeenarain Chatterjee and others. 
Bukronath Mookerjee and others v. Haradhun Chatterjee and others. 

Where suit was laid to cancel a deed of sale as a deed never executed, but 
it was proved that it existed in 1839, and was known to plaintiffs* prede- 
cessors as an adverse title against them held by the purchaser and urged 
by him then in a court of law, the lower court rightly applied the statute 
of limitations to their claim. Appeal dismissed ; petitioners also were 
held liable for defendants' costs ... 313 

Koonjbeharee Lai and others v. Rajah Neelanund Singh and others. 

As the oral evidence produced by the parties showed that the water-course, 
the subject of this suit, had been excavated and kept in repair by the 
former zemindars of Muhalat Khmrrukpore, and the defendants were 
unable to prove any right to, or previous use of , the water for irrigating 
their lands, the decision of the lower court, directing that certain chan- 
nels cut by the defendants be closed, was confirmed. 

Meld, that a party who had purchased the property after the act of trespass 
from the wrong-doers and was in possession when the suit was brought, 
though rightly made a party to the suit, could not be made liable for the 
plaintiff's costs, merely because he opposed the plaintiff's claim, and that, 
as he was dragged into suit by the wrong-doing of his predecessor and co- 
defendants, Us costs should be charged to them ... 317 
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Bhurrut Sing v. Meer Saadut Alee. 

Remanded to the ziUah judge that he may try whether special appellant, a 
defendant who had not appeared in the first court, shows good cause for 
the failure in his appearance ... 320 

Rajah SaVib Perlad Sein v. Debee Dutt Misser. 

As the execution of the promissory note was proved, and the rajah refused to 
appear in court, and could not therefore file proofs in support of his 
denial, plaintiff's claim and decree were upheld ... 321 

Doollubh Bhutt v. Hurrokishen Mytee. and others. 
Doollubh Bhutt v. Kuroonakar Shusmal and others. 

Plaintiff* lent to the defendants a certain quantity of grain, defendants 
covenanting that plaintiff should retain possession of certain lands 
belonging to them and repay himself from the crops. Plaintiff obtained 
possession and was subsequently dispossessed by defendants. Me then 
sued for the equivalent of the grain in money. The court nonsuited him. 
Me now sues for possession, in order that he may re-pay himself from the 
produce of the lands, according to the terms of the contract. The lower 
court gave plaintiff a decree. The judge, on the appeal of two defend- 
ants, non-suited the plaintiff, as plaintiff was not at liberty to disregard 
the procedure laid down by Regulation XVII. of 1806 with reference to 
mortgages. 

Held, on special appeal, that the judge's order was incorrect ; that the 
transaction was in the nature of a usufructuary mortgage ; and the law of 
1806, applicable to conditional sales, was entirely beside the question. 

Cases remitted for re-investigation on the merits ... 322 

Kirtinarain Deb v. Mudhoosoodtm Chuckerbuttee and Musst. Hurromonee 
Debea and others. 

Suit brought by purchaser at an execution sale to recover his purchase money 
(still in deposit,) on the ground of the sale being set aside on proof of 
the debtor's having no title to the property sold. Judgment having been 
given for plaintiff, the decree-holder in the execution case urges in special 
appeal that, with reference to the decision given at page 1091 of Decisions 
of 1857, the suit will not lie. 

Meld that, as special appellant in his answer denied his liability for the 
sale, which he ascribed to the collusion of his pleader, he substantially 
gave up all claim to benefit by the purchase money ... 324 

Bissakha Debea v, Horrochnnder Surma and Sudanund Surma and others. 

Case remitted, in order that the principal sudder ameen may remand the 
case to the moonsiff, who will give the plaintiff an opportunity of filing 
the petition alleged to have been executed by the defendant, acknowledging 
the sale of the property in suit by her husband Sudanund to the plaintiff, 
and who will, after testing its genuineness, if it be questioned, and scruti- 
nizing its terms, pass whatever order may eventually seem just and 
proper ... 336 

Musst. Mohun Malla v, Mr. Robert Hollow and others. 

Suit to set aside sale of an under-tenure made in execution of a summary 
decree, which, in a regular suit subsequently instituted, had been annulled ; 
also to quash a second summary suit and second sale. 

Meld, that though this suit was not instituted till more than one year had 
elapsed from date of second summary decree, plaintiff's action was not 
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barred, as plaintiff was not personally liable as a defaulter in the second 
summary suit, and as plaintiff had specially pleaded and the principal 
sadder ameen found that the zemindar himself held the under-tenure in 
the name of his naib, and brought a collusive suit against the nominal 
tenant. ♦ 

Held also that, with respect to the second sale in execution, a suit to set 
it aside is not restricted to one year from the date of the sale ..'. 328 

Roodrokant Surma Chowdree and others v. Kasheenath Surma Chowdree. 

Suit, brought to give effect to a deed of compromise said to have been exe- 
cuted after an earlier suit between the same parties was decided, was 
dismissed by the first court a* being in a matter already adjudicated ; but 
the case was remanded by the lower appellate court on the ground that 
the plaintiff* had set forth in this suit a new cause of action. Order of 
remand affirmed in special appeal ... 331 

Mr. Henry Mackenzie v. Chnnder Seekhur Roy. 

Semanded, for trial whether the credits to current rent and bukaya were 
proper or not ... 333 

Sjnd Keramnt Alee v. Rajah Barodakanfe Roy and others. 

Decision of the lower court confirmed, as the evidence produced by the plain- 
tiff was considered insufficient to prove his right to, and previous posses- 
sion of, the tract qf reclaimed jungle land in dispute t ... 334 

Messrs. Gordon, Stuart, and Company, Secretaries of the Bengal Coal Company 
v. Neerunjun Acharj and others. 

Semanded : the order qf non-suit was not justified when plaintiff suffi- 
ciently indicated the extent and boundaries of the lands ... 338 

Ramram Ghose v. Joykishen Mookerjee. 

In a suit to resume certain lands, the plea of limitation was raised, and, on 
trial, was rejected by the judge, on the ground that the grant of the 
defendant was not valid ; but the ease is remanded to try simply the 
existence of the tenure before the 1st December 1790, as the validity of 
" the grant and competency of- the grantor are not points relevant to the 
question qf limitation ... 340 

Joyhnrree Hazaree v. Mr. H. Harold. 

Case remanded, in order that it might be tried, firstly, as to how far the 
contract for the execution of a certain work had been fulfilled, and thus 
to what extent the other party was entitled to get the rest done by other 
hands at the charge of the contractor, and whether such charge was 
reasonable; and, next, as to what balance, if any, was due to the con- 
tractor, after such deduction and the fine provided for in the agreement.., 341 

Reazoodeen v. Moolayee Khan. 

Case remitted to the judge in order that he may remand it to the principal 

sudder ameen for re-investigation on the real issues raised in the plead* 

ings, which are : — 
1st. Whether the howaladaree tenure of defendant covers Orisbhooshun's 

share of the ousut talooh alone, or both the shares of Orisbhooshmn and . 

Shusheebhooshun. 
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2nd. If the former, them it plaintiff's preeent claim conformable with 
law? 

3rd. If the latter, then, looking to the ierme of the howaladaree pottah, 
both ae to measurement and subsequent assessment, it the claim 
sustainable or not ? ... 342 

Rajkissen Rae v. Dewan Munoowur Ally and others. 

Held, that, if a court, by virtue of the authority conveyed in Section 
XXXV. Act XIX* of 1858, direct a party to be eummoned ae a witnees, 
the proceee of eervice and' obligation incident to the service of the sum- 
mone follow the rules laid down in Section XXIV. But, in this ease, the 
order of the principal eudder ameen is set aside, as the espouses 
requis ite for attendance of wit ne es were not supplied ... 344 

Heetlal Misser v. Benndram Sein and others. 
Takoorlal Gossain v. Benndram Sein and others. 
Shamlal Gossain v. Benndram Sein and others. 
Rookeenee Koomaree Debea v. Benndram Sein and others. 
Benudram Sein and others v. Heetlal Misser and others. 

In a suit by a purchaser at execution sale against the decree-holder, for 
possession of a share of estate, in which he had bought thetyights and 
interests of the judgment debtor, less certain alienations made prior to 
notice of sale by deeds, which were not shown t to be other than genuine, 
plaintiff was unable to show what his purchase comprised : to no decree, 
therefore, for the same, could effect be given. Order of lower court 
reversed ... 345 

Ranee Sheosoonderee Debea v. Mr. D. Rimon and others. 

Ranee Sheosoonderee Debea v. Ranee Soornjmonee Debea and others. 

Two suits have been instituted, one by A for possession ef certain lauds 
decreed to B under Act IV. of 1840, another by B for reversal of a survey 
proceeding drawn up subsequently to the decision under Act TV. of 1840, 
including the lands within As estate. 

The principal sudder ameen, looking upon IPs case first, determined that 
he had not proved that the land entered in the thakbust as belonging 
to A was within his estate. Me, therefore, dismissed B's case, and, as a 
necessary consequence, decreed that instituted by A. 

Held, on appeal, that as B was in possession under the order of the crimi- 
nal courts acting under Act TV. o/1840, in other words,under the order of 
a court of competent jurisdiction, and as the order of the survey authori- 
ties was subsequent in point of date to that of the magistrate and session 
judge, his possession should have been upheld until A showed a title 
superior to his; that, consequently, As case should been taken up first, 
and B's have followed the result of it ; and the principal sudder ameen 
in acting otherwise has erred in his mode of disposal of the cases before 
him. 

Held, also, that the evidence produced by A is totally insufficient to war- 
rant the courts entering into any enquiry of B's title. 

The decision of the lower court in As suit is reversed, and in B's suit, also, 
that decision is reversed, and B ie declared entitled to have the lands ta 
dispute demarcated as belonging to turuf Telkope. The costs of both 
courts to be borne by A ... 350 

Musst. Fatima Begum v. Mirza Mahomed Jaffer Khan and others. 

Plaintiff sued certain defendants to set aside a deed of gtfl, alleged to have 
been executed by her, pleading that it was a forgery, and executed by other 
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parties without her knowledge and consent, though probably for her 
benefit. 

Defendant Mirza Mahomed Joffer Khan answer* that the deed of gtft is a 
bond fide document, given for good consideration. The other defendants 
do not appear. 

The lower court dismissed plaintiff's claim, being of opinion that the deed 
of gift was concocted ly the non-appearing defendants, but with the know- 
ledge and consent of plaintiff, with a view of defrauding third parties. 

Held, on appeal by Mahomed Jaffer Khan, that on the pleadings in this 
case the simple issue between the parties before the court is whether the 
deed of gift is an authentic document or not, and whether the consider- 
ation pleaded by defendant passed to plaintiff or not; and that it was 
not competent to the principal sudder ameen to stigmatise the plaintiff* 
conduct as fraudulent when such a plea is not entered upon by defendants. 

Held also, that as the defendant appealing is unable to prove the special 
plea of consideration raised by him, plaintiff is entitled to that which, 
but for the deed set up ly the defendant, which has been declared fraudu- 
lent against two defendants who have not appealed, confessedly belonged 
to her. 

Decision of the lower court reversed as regards the plaintiff, and the pro- 
perty sued for decreed to her with wasilatfrom Assin 1256 to the date on 
which she may obtain possession, and with costs . , . 858 

Pychund Btmik v. Greeshchnnder Goho and others. 

A special appeal u>as admitted to try whether parole evidence could be ad- 
milted to alter the express words of a deed. 

Meld, that parole testimony, though admitted to explain, cannot be received 
to vary, contradict, or subtract from the terms of a valid written 
instrument ... 862 

Hurrischunder Bfcnerjee and others v. Gyaram Mundul and Neelrutttin Baner- 
jee and others. 

Arrears of rent for 1260, 1262, and 1263 having been adjudged by the 
lower appellate court, that decision is modified with respect to the two last 
years, as the principal sudder ameen has misapprehended the effect of a 
previous decision passed in a suit brought for the rents of 1262, which 
determined that special appellants were not in possession of the land, and 
not liable for the rent claimed ... 363 

Mewalal v. Premdeonarain, son and heir of Unnntolal, deceased, and others. 

Meld, that in order to bring a proceeding within the category of an award, 
there must be a judicial enquiry, either more or less formal; that in the 
present instance the survey officer refused to enter into any enquiry at all, 
and the mere record of this refusal is no award, and, consequently plain- 
tiff, special appellant, is well within time in bringing his present suit 
under the general law of Imitation. Case remitted to the lower court 
for investigation on the merits ... 365 

Mr. W. Foley v. Mrs. £. Ealonas and others. 

Jn a case whete effect had been given to a private award of arbitration as 
if it had been one under Regulation XVI. of 1793, it was pleaded that a 
payment made intermediately was consequently null and void, and could 
not give a new cause of action. 

Meld that the payment having been admitted, by not being denied in the 
answer, and to being an acknowledgment of the sum declared due by the 
arbitration award, must be taken to give a new cause of action ... 367 
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The Government v. Shumsheir Alee, well-wisher of Musst. Noorjan Beebee, 
daughter of Mahomed Ruffee, deceased. 

In this case, the sale of an estate made for arrears of revenue hoe been set 
aside by the lower appellate court on the ground that, as the r e ve nu e of the 
estate was less than rs. 10, and all such estates were, under the rules of 
the Board of Revenue, to be sold only on the 26th May, this sale, held on 
the 25th February 1845, was illegal. 

But, on special appeal, the decree of the principal sudder ameen is reversed, 
inasmuch as the rules referred to by that officer were promulgated to have 
effect under Act I. of 1845, which did not come into operation till the 
last day of February 1845, while the sale in question occurred on the 
2Uh February, under the provisions of Act XII. of 1841 ... 370 

Rajah Nursingh Deb v, Ryemonee Debea and others. 

Held, that when the statute of limitations, either ordinary or special, in bar 
of hearing a suit, was not distinctly brought forward by the defendant in 
his answer, he must be considered to have waived the plea and consented to 
have the case tried on its merits, and that under such circumstances a plea 
of limitation could not be heard by the appellate court. 

Held, also, that a respondent in special appeal, though he do not appear 
at the trial may apply for a review of judgment on the same ground as 
a defendant, against whom an ex-parte decision has been given, is allowed 
to appeal on the record ... 872 

Sheosuhaye Singh and others 9. Gobind Roy and others. 

By the MUakshara law, alienation without consent of heirs being unlawful 
but under necessity, a transfer by mortgage, made to clear off old debts 
and pay for a marriage, was held to have been made under sufficient 
urgent cause ... 376 

Ramchond Roy and others v. Mr. Dubois D*Saran, manager and proprietor 
of Kotoreah concern, and others. 

Appeal dismissed. Where A held half share in a putnee lease, /and de- 
fendants had taken possession of a portion of the estate comprised in it, 
on the ground that A and his brothers had executed a durputnee of A's 
share in their (the defendants*) favor, the lower court found the deed to 
be not genuine, and kept A in hhas possession . . . 378 

Soorjokoomar Sadoo Khan v. Soornjmonee Dassee, mother and guardian of Ta- 
ruknath Ghose, minor. 

The surety, having assumed the judgment debtor's responsibilities, all the 
property held by him up to his decease was answerable, and could not be 
withheld by his heirs ... 381 

Lalchand Shaha v. Ummnt-nl-khyr Beebee and Jamanut Khan. 

Under former precedents, the lower court was not competent to interfere 
summarily in a suit for possession of land held by a mortgagee under 
simple usufructuary mortgage ... 382 

Baboo Doorgapersad Singh, for self, and as guardian of Dhurmnarain Singh 
and Purmoo Singh, heirs of the late Lokenath Kooer v. Jogeshur Dass. 

Held, that under Section XX. of the C. 0., dated Wth July 1846, a civil 
court, making a sale in execution of a decree, is authorised to interfere 
summarily and give possession of the property to the auction purchaser 
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when opposed by the judgment debtor, or a claimant whose claim ha* been 
disallowed previous to sale ... 384 

Luchmeenaram v. Lalla Pookhun Lai, 

A decree-holder in 1846 took out execution against his debtor ; certain mo- 
nies in deposit were attached, and the decree-holder was directed to file a 
receipt for the amount and to take away the money, and the decree was 
declared in July 1846 satisfied to the above amount. No receipt, how- 
ever, was filed, and the sum in deposit went to pay other debts of the 
debtor. 

Meld, on special appeal, that the decree-holder was at liberty to take out 
execution of the whole decree obtained by him against the debtor, and 
that the order of the judge, dated July 1846, declaring the decree satis- 
fied to a certain amount, was conditional on the receipt of the money by 
the decree-holder and on his filing a receipt ; and, as he did neither, no 
satisfaction of judgment resulted. 

Case remitted to the judge, with directions that he will remand it to the 
principal sudder ameen, who will pass the necessary orders in execution 
m conformity with the above remarks ... 386 

Laljee Sahoo v. Bolakee Lai and others. 

Section XXXIX. Act XIX. of 1863 applies to parties in a suit. Where a 
witness has, on a first summons, attended and been discharged, the party 
resummoning him should prove a sufficient cause before re-attendance ts 
enforced ... 388 
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The 1st March 1859. 

A- Sconce, Esq., Judge, and D. I. Money, Esq., Officiating Judge. 

Petition No. 1313 of 1858. 

Application for Special Appeal from the decision of Mr. T. 
Sandys, Judge of Bhaugulpore, dated 19th May 1858, 
affirming that of Mr. C. McDonald, Principal Sudder Ameen 
of that district, dated 15th May 1857, in the case of 

Tillukchunder Shahoo, Plaintiff, Petitioner, 

versus 

Luchmeenarain and others, Defendants, Opposite Party. 

Baboos Bamapersad Roy and Shurribhoonath Pundit and 
Moonshee Ameer Alee, for Petitioner. 

Baboo Kishenkishore Qhose and Mr. R. T. Allan, for the Oppo- 
site Party. 

This suit was instituted by petitioner to recover possession of Case romand- 
mouza Munsoorgunge, with dakhilee villages attached, and also four ^J^ 6 l £^ 
other portions described as kittas. to try an issue 

Both the lower courts have dismissed the suit ; and the ground ^° n ^ n ^ e ^\ 
of special appeal is, first, that the judge has given an imperfect before him? but 
opinion upon the evidence adduced by petitioner as to his title ; and, nofc «4iu<to»t*l 
second, that the judge has not enquired into the question of posses- upon ' 
sion. Upon these points, however, it appears to us that no special 
appeal is open. The judge has given a conclusive opinion with 
respect to the petitioner's title to mouza Munsoorgunge, and that 
title, as laid, being thrown out, it seems to us no further enquiry was 
necessary. 

But upon a third point the judge's decision appears to us to be 
incomplete. Besides Munsoorgunge, petitioner, plaintiff, claimed 
four other kittas, tracing the title of their vendors to a different 
source than that from which Munsoorgunge was derived ; and clearly 
from the mode in which his appeal was put to the judge, he invit- 
ed a decision upon his claim to those kittas on a title different 
from that upon which he claimed Munsoorgunge. Petitioner said 
that Munsoorgunge had been sold to his vendor by Purusnath in 
1 220 ; but not so as to the other four kittas, for example, Eoos- 
keenath was said to have purchased kitta Dewanchuk from different 
parties. 

Upon the whole, then, it seems to us that the case must go back 
to the judge, to be reconsidered with reference to the four kittas, 
that is, to consider whether or no they were included in the kubala 
of 1220, which he has already rejected, and, if not so included, 
why judgment should not be given in plaintiff's favor. 

H 1 
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The 5th March 1859. 

A. Sconce, Esq., Judge, and H. V. Bayley, Esq., Officiating Judge. 

Petitions Nos. 1081, 1082, 1083, 1174, and 1180 of 1858. 

Applications for Special Appeal from the decision of Mr. H. 
S. Thompson, Principal Sudder Ameen of East Burdwan, 
dated 22nd April 1858, affirming that of Moonsltee Go- 
paulchunder Ghose, Moormff of Mohummudpore, dated 2tth 
December 1857, in the case of 

Joykishen Mookerjee, Plaintiff, 

versus 

The Collector of East Burdwan, (with others,) Defendcmt, Petitioner. 

/ Baboo Ilamapersad Roy, for Petitioner, Ex-parte. 

garf^tbMin^ * T k ^ ere ^y certified that the said applications are granted on 

daree lands, re- the following grounds. 

S^ ded rece2ent We remand these five cases, as precisely similar cases have been 
cited. P remanded under the decision of this Court, dated the 28th June 

1858, page 1192 ; and they are to be adjudicated in the manner 

laid down in the precedent cited. 

The 5th March 1859. 

A. Sconce, Esq., Judge, and H. V. Bayley, Esq., Officiating Judge. 

* Petition No. 1472 of 1858. 

Application for Special Appeal from the decision of Mr. H. S. 
Thompson, Principal JSudder Ameen of East Burdwan, 
dated 15th June 1858, affirming that of Moulvee Syud 
Tofuzzvl Ruhman, Moonsiff of Pothna, doled 31st December 
1856, in the case of 

Bonomallee Samunt and others, Plaintiffs, Petitioners, 

versus 
Putnee Beebee and others, Defendants. 

Baboos Rammpersad Roy and Kishenkishore Ghose, for Petitioners. 
Baboo Obhoychum Bose, for the Opposite Party. 
Case remand- It is hereby certified that the said application is granted on the 

ed, as the judg- e n . J , rr ° 

ment below following grounds. 

was defective, as The special appellant sued to assess rs. 295-8-6J on 976.-10fc. of 

ther^e' wea " anc ^» alleging it to be held by defendants on an inadequate 

covered by thejumma. 

gttah was a The defe^ants pleaded a pottah of 1243 B. &, based on pottahs 
smaller area, of 1234 B. S. and 1229 B. S., fixing his jumma at 76-14. 
£££* a * udi ' The moonsiff held the pottah to be sufficiently proved, and the 
principal sudder ameen has upheld his decision. 
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The plaintiff appeals specially, urging, let, that the pottah pleaded 
covers only 586.-8 \c. and cannot be valid for the bs. 97-10-5; 
and that this point was made an issue by the moonsiff, but omitted 
to be adjudicated by him ; further, that the omission was brought 
to the notice of the principal sudder ameen, and that officer has, 
notwithstanding, not taken up the matter ; 2ncUy, that the prin- 
cipal sudclpr ameen has gone upon the authenticity of the signature 
ol one plaintiff, whereas three plaintiffs appear in the case. 

As this second plea was not taken below, we do not think it 
right to take it up for the first time now ; but as we find, on a 
reference to the record, that there is clearly a defect in the judgment 
of the principal sudder ameen on the first point, we remand the 
case to the principal sudder ameen, in order that he may re-try it, 
with reference to whether the pottah pleaded by defendants secures 
them from plain tifis claim for 976.-1 Of c, or is for 586.-8 Jc, or 
to what extent. 

Remanded accordingly. 



The 7th March 1859. 

B. J. Colvin and A. Sconce, Esqs., Judges, and C. B. Trevor, Esq., 
Officiating Judge. 

Case No. 203 of 1855. 

Review of Judgment passed by Messrs. B. J. Colvin, A. Sconce, 
a/ad J. S. Torrens in the above case, on 30th Jam/wary 1858, 
amd admitted to review on Uh August 1858, (vide page 
1361 of the printed Decisions of that month). 

Bamkishore Acharj Chowdree, (Plaintiff,) Appellant, 

versus 

Bhoobunmoyee Debea Chowdrain and others, (Defendants,) 

Respondents. 

The Advocate General and Baboos Ramapersad Roy, Kishen- 

kishore Ohose, and Kaleeprosvmno Butt, for Appellant. 
Messrs. J. W. B. Money and R. T. AUcm, Baboos Shwmhhoo- 

nath Pwndit, Unnodapersad Banerjee, and Bungsheebuddun 

Mitter, Moonshee Ameer Alee, and Moulvee Lootfoor Ruh- 

man, for Bespondents. 

Suit laid at Company's Bupees 2,l7,539-12a.-2p.-4&. 

Mr. A. Sconce. — The appellant now before us, Bamkishore Suit by A, 
Acharj, has brought this action as son of Gourkishore Acharj, ^^fpow- 
adopted with his permission by his widow, Chundrabullee, to or of adoption 
establish his right to succeed to the estate of Gourkishore S^ by b ^! 
in consequence of the death of his natural born son, Bho- band c, to sue- 
waneekishore. Already this case has, on two different occasions, ^ to ^5J tn JJ 
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ft, the natural been brought under the' consideration of the Court On the 
Held" ° that ft** 8 * occasion the appeal was disposed 6f on the 30th January 
the best eyi- 1858* I then confined myself to the interpretation of the terms of 
a en awe° f i8 W 8u^ *^ e P° wer to adopt, said to have been conferred by Gourkishore 
eeptibie should Acharj on his wife Chundrabullee, and to the title of a son adopted 
seoon^ry' evi^ un( ^ er that P ower ^ against a son adopted by the widow of 
dence, which is Bhowaneekishore, under a power granted by him. I held (in con- 
tutionaiy 8 ^^ currence with the views separately recorded by my colleagues) that 
nature, should it was not the purpose of Gourkishore to restrain his natural born 
sTiorfr^ or? ^^ Bhowaneekishore, from adopting a son who should succeed 
ginai evidence on his death to his grandfather's estate ; and also that, if the 
is attainable, purpose of Gourkishore, as manifested in the uiioomotee 
party in whose puttro granted to his wife, had been otherwise, the title so 
£° W hL a h de w crea ^ed *>y adoption would have been legally ineffectual against 
give satisfacto- the title of a son adopted by the widow of Bhowanee- 
ry evidence of kishore under his authonty. The appeal was then dismissed 
s^cSon°before Subsequently, however, we were moved to admit a review of 
secondary evi- judgment. With respect to the two points above noticed, I 
properiyadmiV adhered to the opinion already expressed in my first judgment, 
ted. if, how- viz. first, , that the unoomotee puttro assumed to have been 
shown ^as in execu ted by Gourkishore Acharj did not declare his intention 
thepresentcase, to interrupt the succession to his estate by a son adopted, 
J UC tion^of P ri^ through the permission of his own son, Bhowanee, and by Bho- 
inary evidence wanee's widow ; and, second, that Gourkishore Acharj was not com- 
U h^ the P^nt t° empower his wife to impart, by adoption, the relation of 
iecxnfdary^evi- sonship,; so that the object of her choice should be legally 
dence is admis- entitled to defeat the inheritance accruing to the begotten or the 
B Heid,thatthe adopted issue of Bhowaneekishore, born to her and her husband, 
doctrine of im- But my judgment was originally given on the presumption that the 
au^onW°be% umwmotee puttro set up by Bhoobunmoyee, widow of Bhowanee, 

gitimately inferred regarding a lost or missing instrument, which has always remained in the 
power of the party making it; that, consequently, both from the delivery of the deed from 
1-> his wife B, and also from the object of the deed, revocatiou.by C in the present case is 
not to be inferred. 

Held, that the absence of the original deed, or its suppression by B, or her temporary 
action in opposition to it, cannot extinguish the power created bjr her husband C. 

Held, that the evidence of witnesses, not named in the deed, is not necessarily inadmissible ; 
and that, with reference to the lapse of thirty-five years from the date of the deed, to the 
presumption of the death of the witnesses to the deed, as asserted by plaintiff and not rebutted 
by defendant, to the formal registration of the deed, two years before Cs death, in repetition 
of a similar power previously registered, and to the legal efficacy of a verbal power, the grant of 
the power by C is proved. 

Held, that the delivery of A by his natural father, jointly with his wife, in his life-time, 
to B as her adopted son, is proved ; and that the question of impurity said to attach to the 
giving of A by his natural mother, on the day following her husband's death, cannot, in this 
case, properly be raised. 

Admitting plaintiff to have been of the age of twelve years at the time he was given in 
adoption, held, that he, being a brahmin, and the nephew of his adopting father, the ini- 



tiatory ceremony of investiture not having been previously performed, his adoption was valid. 

Held, that by the death of D, the natural born son of C, without issue, A is legally, under 
the deed of permission, entitled to take his estate as against E, the widow of D. 

Held, that the deed of permission said to have been executed by D in favor of E, and the 
adoption of defendant by E, under the power alleged to have been granted by her husband D. are 
not proved. 
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and the adoption of defendant under it, were legally valid : and, 
being satisfied from the cause shown by the plaintiffs counsel that 
they should have an opportunity of taking the opinion of the Court 
upon that matter, I admitted the re-entertainment of the appeal, 
that the issues not before gone into might be adjudicated upon. 

For the purpose thus indicated, the case has been agam heard. 
Granting that the plaintiff's title cannot legally be brought into 
competition with the title of one who might have been legally 
adopted by the widow of Bhowaneekishore, it is contended for 
appellant that, failing the bom or adopted male issue of Bhowanee- 
kishore, the adoption of plaintiff must have the effect of vesting the 
inheritance in him ; and, accordingly, it has been the leading object 
of the counsel for appellant, at the present hearing, to impeach the 
validity of the defendant's adoption. Necessarily, however, in pur- 
suing this course, it was incumbent on plaintiff, appellant, first to 
adduce proof of the sufficiency of his own adoption : and thus the 
issues which we have now to determine, are, first, the validity of the 
plaintiffs adoption ; and, second, the validity of the defendant's 
objection. 

Gourkishore Acharj, it is admitted, died in the year 1228, 
leaving a widow, Chundrabullee, and a son, Bhowaneekishore, born to 
them. It is also admitted that Bhowaneekishore died on the 14th 
Bhadhro 1247, leaving no issue, but a widow, Bhoobunmoyee. For 
the plaintiff it is asserted that, about two years before his death, or 
on 25th Kartikh 1 226, Gourkishore executed an unoomotee puttro 
or power of adoption in favor of his wife, Chundrabullee, and that 
she, in the exercise of that power, on 31st Bysakh 1251, adopt- 
ed the plaintiff, Ramkishore Acharj, son of Gokoolkishore Acharj, 
her husband's brother. On the other hand, it is said on the 
part of defendant, that Bhowaneekishore, on 12th Bhadro 1247, 
that is, two days before his death, executed an unoomotee puttro 
in favor of his wife Bhoobunmoyee, and that Bhoobunmoyee, on 
20th Aughun 1250, adopted the defendant, Ramkishore Acharj. 

At the threshold of the plaintiffs case, obstacles to further pro- 
gress are raised upon the non-production of the original unoomo- 
tee puttro of 25th Kartikh 1225. A deed, bearing this date, which 
corresponds with the 9th November 1819, was registered in the 
office of the register of deeds on the 12th November 1819 ; and 
what, in lieu of the original, plaintiff offers, is an authenticated 
copy of the registered deed, and also the exact copy of the deed 
which Clause 1, Section II. Regulation XX. of 1812 required to be 
furnished on, the presentation of the original, and which, as 
required by law, bears the endorsement of the register made at the 
time of presentation. Against the reception of this substitute or these 
substitutes for the original deed, it was contended by the learned 
counsel for respondent, that plaintiff's failure to state in the plaint 
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that his claim was founded on a copy, not on the original, necessitates 
the rejection of the copy ; and that the copy cannot be [received 
unless cause be shown for the absence of the original. In support of 
these pleas we are referred to the decision of this Court, reported at 
page 368 of the Decisions of 1852. In that case the plaintiff had 
filed copy of the deed founded on, which, she said, had been given 
to her by the party who held the original ; and the majority of the 
Court objected to the reception of the copy on mixed grounds, that 
is, partly because the absence of the original was not accounted for, 
and partly, because the pleadings did not specifically show that the 
suit was founded on a copy. But it is not clear that, for the latter 
reason alone, the Court would have come to the same conclusion. 
I will n6t say that explanation in the plaint on such a point as this 
may, without irregularity, be withheld ; and, indeed, the point can 
scarcely arise under the present law, Section XVII. Act X. of 1855, 
which requires the deed founded on to be filed with the plaint. But 
it seems to me the only general rule that may fairly be predicated is, 
that the non-disclosure of the absence of an original may materially 
affect the opinion to be formed of the authenticity of a copy that 
may subsequently be adduced. Here, however, the circumstances 
greatly differ from those of the case decided in 1852. Plaintiff 
is the adopted son, and he comes into court by virtue of his 
presumed adoption : but the unoomotee puttro was addressed to 
Chundrabullee : she was its proper custodian, and, certainly, as 
I think, though the plaint omitted to declare that plaintiff had not 
in his own hands the original unoomotee puttro, we are not entitled 
to reject the registered copy. Later in the proceedings plaintiff 
applied to the principal sudder ameen to cause Chundrabullee, his 
adopting mother, and a defendant in the action, to produce her 
unoomotee puttro ; but the application was not formally acceded to. 
At different times Chundrabullee, through her pleader or mooktear, 
gave different explanations regarding this deed : at one time saying 
that she would ; at another, that she could not produce it ; but the 
result was, that it was not forthcoming. Mr. Money, likening the 
unoomotee puttro to a will, asked us to presume the destruction 
of the deed by the grantor. But, in truth, an unoomotee puttro 
is essentially distinct from a will. The latter must be supposed to 
remain in the custody and power of the testator, whereas an 
unoomotee puttro is a deed addressed to a second party, the 
wife, in the life-time of both, and ostensibly passes beyond the 
control of the husband. Moreover, in this case the registry 
purports to have been effected by the instrumentality of both 
husband and wife, and, on completion, the delivery of the deed 
to the wife is manifested by the recorded mooktearnamah given to 
her agent for that purpose. I have not now to consider whether an 
unoomotee puttro may, or may not, under any circumstances, be 
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revoked. I speak only of the presumption arising in the present 
case, as it affects the non-production of the original deed by the 
plaintiff Besides, the tenor of the deed and the circumstances 
under which it was drawn are, it seems to me, quite against the 
presumption of revocation. The unoomotee puttro of 1226 professes 
to be a renewal of a similar deed of the year 1215, which stands 
registered in the office of the register for that year. In 121 5 Gour- 
kishore had no son ; Bhowaneekishore was born in 1224 ; and the 
deed of 1226, referring to the birth of Bhowanee, purports to renew 
the power of adoption to come into effect provisionally, that is, fail- 
ing Bhowanee, tne lately born son. The manifest object of Gour- 
kishore was to provide for the succession to his estate, through 
Bhowanee, or, him failing, through an adopted son. Gourkishore 
died in 1228 ; and without anticipating the question of authen- 
ticity, I would say, that the natural presumption is, that his wish to 
provide for the eventual adoption of a son continued as strong at that 
time as in 1226. 

Not only is it presumable that Gourkishore Acharj did not 
revoke the unoomotee puttro before his death, but we have some 
reason to apprehend, from the facts asserted by the defendant, 
that Chundrabullee at one time had, or conceived that she had, 
an interest in making away with the deed executed by her husband. 
Bhoobunmoyee, widow of Bhowaneekishore, it has been already seen, 
first undertook to adopt a son. Defendant was adopted on the 20th 
Aughun 1250 ; plaintiff not till five months later, on the 31st Bysakh 
1251. By the deed of adoption set up by Bhoobunmoyee, excepting 
some villages wholly assigned to her, it was provided that Chundra- 
bullee should hold one-half of the estate till the son adopted by 
Bhoobunmoyee came of age. Now Bhoobunmoyee deferred the 
adoption of defendant from her husband's death in 1247 till 1250. 
In the mean time she and Chundrabullee gave joint effect to the deed 
said to have been executed by Bhowaneekishore, by carrying on 
suite in their joint names, and by substituting their names in the 
collector's register of estates, as proprietors in possession of the 

Sroperty held by Bhowaneekishore to his death. Thus, I cannot 
oubt that at one period Chundrabullee conceived that she had an 
interest in adhering to the unoomotee puttro set up by her daughter- 
in-law ; and, taking this view of her own interest, she may be sup- 
posed, in furtherance of the arrangement, to have agreed to get rid 
of a deed which might afterwards have been used to prostrate it 
This is a possible explanation of the absence of the original unoo- 
motee puttro of 1226. But whether the deed disappeared from this 
motive, or under other circumstances, I apprehend there can be no 
doubt that its disappearance from the custody of Chundrabullee, 
after her husband's death, cannot extinguish the power which her 
deceased husband had created. Possibly, the power might lapse by 



Digitized by 



Google 



( 234 ) 

non-enforcement That is another matter. So the destruction of 
the original deed may interpose greater or less difficulty in estab- 
lishing the grant But the mere suppression of the deed by 
the widow cannot have the effect of extinguishing a power that 
originally emanated, not from her, but from her husband. 

For all these reasons, it seems to me, the plaintiff should be held 
competent to use in evidence a copy of the registered unoomotee 
puttro. In short, he cannot help himself: and to us, it seems to 
me, the paramount object for determination should be the execution 
of the unoomotee puttro by Gourkishore Acharj, irrespective of any 
act by which Chundrabuflee, after his death, may have suffered the 
deed originally entrusted to her to be suppressed or lost • 

^e execution of the unoomotee puttro of Kartikh 1226 is proved 
to us by three witnesses, Chundeepersad, Hurkant, and Juggurnath. 
These men profess to have been present, but their names are not 
among the names of the witnesses recorded in the deed : and it was 
argued for respondent, both that the evidence of these three men could 
not be received at all, and that it could not be received unless the in- 
ability of the witnesses named on the deed to attend were accounted for. 
No doubt, while both in Regulation XXXVI. of ] 793 and Regulation 
XX. of 1812 if is declared that, in the event of the original deed not 
being forthcoming, the registered copy shall be received as sufficient 
evidence of the original in all courts of justice, it is added, " proof 
being made by the subscribing witnesses to the original deed, that 
the original was duly executed." But I apprehend that, by the use 
of these words, no more is intended than that, on the presentation of 
a copy as evidence in lieu of fthe original, proof of the execution of 
the original deed should nevertheless be necessary. It is not meant, 
I think, that better evidence would be required in one case than the 
other, or to exclude evidence in proof of the copy which would not 
have been excluded in proof of the original. And again, it seems to 
me, that we cannot reject the evidence of the three men above 
named, because, though present, they were not subscribing witnesses. 
Their evidence is not secondary evidence properly so called. It is 
equally direct to the execution of the unoomotee puttro as the 
evidence of subscribing witnesses. The necessity to record evidence 
upon this point arose thirty-five years after the date of the deed. 
Tliat the subscribing witnesses have died, as is said, though not proved, 
is not improbable : the statement is not in any way rebutted by 
defendants ; and, at any rate, our proper course is not to exclude the 
evidence of Chundeepersad, Hurkant, and Juggurnath, but, it may 
be, to attach less credibility to it than if it had been corroborated by 
the evidence of one or more of the subscribing witnesses. Besides the 
admissibility of this evidence may be sustained on other grounds. 
An attested deed is not essential to the validity of a power of adop- 
tion — a verbal power may be a good power. And thus evidence, 
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which should not possibly be allowed, without special cause, to 
authenticate a deed, may be admitted to show that, to the knowledge 
of the witnesses, the donor of the power wrote as well as spoke his 
wishes. 

The three witnesses named attest, as I have said, the execution 
of the deed by Gourkishore Acharj ; and it seems to me that the 
fact of registration of the deed, attested at the time by two wit- 
nesses, two years before Gourkishore's death, creates, under the cir- 
cumstances of this case, the very strongest presumption of its authen- 
ticity. By registration an autfwntic copy of the original is secured, 
and a fac &imile or duplicate of the original on plain paper, also 
attested by the register, is on record. We have had no suggestion what- 
ever thrown out that would favor the presumption that the unoo- 
motee puttro of 25th Eartikh 1226 was forged, or was registered 
without Gourkishore's assent. At the time, his son Bhowanee was 
two years old : no such dispute as has now arisen could have been 
anticipated: a similar power had been registered so far back 
as 1215 : the purport of the later deed, not in any way prejudicial 
to his born son, but to provide for the contingency of his death, which 
it so solemnly deprecates, is simple and truthlike : and it would 
approach the extreme verge of improbability to assume that Chun- 
drabullee, without her husband's act and knowledge, had caused the 
deed of either or both years to be drawn and registered. 

Holding then Chundrabullee to have been empowered by her 
husband to adopt a son, I come to consider the effect which she has 
given to that power by the adoption of plaintiff. The statement is, 
that Gokoolkishore Acharj (brother of the deceased Gourkishore), 
by a deed, dated 15th Bysakh 1251, empowered his wife to give in 
adoption to Chundrabullee his younger son, Ramkishore, this plain- 
tiff : that Gokoolkishore died on the 30th Bysakh ; but before his 
death, both husband and wife together gave over Ramkishore for- 
mally to Chundrabullee, with a view to his adoption, and that, on the 
following day, the 3lst Bysakh, deeds to that effect were exchanged 
between the two widows. In support of these successive facts we 
have the evidence of several, apparently unexceptionable, witnesses. 

First may be mentioned Indurnarain Ghose, who says that, under 
Gokoolkishore's directions he wrote the deed of 15th Bysakh 1251, 
and that Gokoolkishore signed it Kaleekishore, the general mook- 
tear of Gokoolkishore, says that Gokoolkishore sent for him before 
his death, and told him that he had, by a deed, empowered his wife 
to give the plaintiff in adoption ; that, on the day of his death, 
before he died, the boy was actually given, and that next day the 
widows exchanged deeds. Ramlochun and Shibnarain speak to 
the deed of 1 5th Bysakh, to the actual delivery of the boy on the 
30th, before Gokoolkishore' s death, and to the exchange of deeds on 
the 31st Such is the direct evidence offered by plaintiff in support 
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of the fact of his own adoption. But, indeed, of the last transac- 
tion in the series we have now no question. It is admitted by 
defendant that, on 31st Bysakh, the natural mother, Hurrosoon- 
deree, and the adoptive mother, Chundrabullee, executed the deeds 
which set forth the giving and taking of the plaintiff on that 
day ; but the defendant, respondent, contends that Hurrosoonderee 
acted without her deceased husband's consent It seems to me, 
however, that we have no good reason for withholding our belief 
in the depositions of the witnesses adduced by plaintiff, and 
that the witnesses accordingly must be held to prove both the 
general power to give in*adoption as manifested in the deed of 15th 
Bysakh, and the actual transfer of his son, the plaintiff, to Chundra- 
bullee, by Gokoolkishore, on the 30th Bysakh, before his death. Two 
circumstances seem to afford material corroboration of the presumed 
assent of the father. One is, that the defendant allows that Gokool- 
kishore was desirous that his son should be adopted by Bhoobun- 
moyee, which she refused, as the boy was over age. And, again, 
by this time, the difference between Bhoobunmoyee and Chundra- 
bullee had broken out ; the deed of 31st Bysakh recites the previous 
acts done by Gokoolkishore in his life-time ; and the probability 
seems to be that care would be taken to do the acts said to have 
been done, so as to meet effectively the opposition they were likely 
to encounter. My conclusion from the evidence being, then, not 
only that Gokoolkishore had permitted his wife, at some ftiture 
date, to give, but before his death had personally joined in giving, 
his son Ramkishore, plaintiff, in adoption to Chundrabullee, the 
legality of the transaction cannot be embarrassed by the imputar 
tion of impurity which (defendant) respondent says should affect 
it, if the gift of Ramkishore had been first made by his natural 
mother on the day following her husband's death. Indeed, even 
upon this last supposition, the respondent's counsel have brought 
before us no authority to establish the illegality of the assign- 
ment of her son by Hurrosoonderee ; and I should rather hold 
that, if the act were, in a religious sense, sinful, the transaction 
\yeing as between the parties actually done, the civil contract 
should be affirmed. But, as just observed, taking the feet to 
be that Gokoolkishore gave his son in his life-time, the question of 
impurity does not arise. 

The next point for consideration is the validity of plaintiff's 
adoption, in so far as it is affected by his age. Assuming plaintiffs 
age at the time of his adoption to be over five years, it is said 
on the part of (defendant) respondent that the adoption is illegal. 
Upon the whole, it appears to me to be most probable that, in the 
beginning of 1251, plaintiff was about twelve or thirteen years of 
age. The most conclusive evidence adduced on this point, amid 
much that is conflicting in the statements of the witnesses, is that of 
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the principal sudder ameen himself. This officer saw plaintiff, and, 
from the appearance of maturity which his countenance presented, 
he was of opinion, as he records in his procfeeding of 7th December 
1853, that Ramkishore was then twenty-two or twenty-three years of 
age. He says also, that he had consulted the civil surgeon, who was of 
opinion that the young man was not under twenty. Supposing, then, 
plaintiff to have attained twenty-one or twenty-two years in 1853, i. e. 
1260, he should have been twelve or thirteen years old in 1251. But 
I apprehend that, even on this assumption, the adoption of plaintiff is 
not illegal Here, it may be necessary to remark, that, at the hearing 
of this appeal, we have had no question raised as to the performance 
of the ceremonies requisite to a valid adoption. The performance of 
the necessary ceremonies appears to be admitted ; and the objection 
taken by (defendant) respondent is not that the ceremonies conse- 
quent upon the adoption of plaintiff determine its invalidity, but 
that he was over age. The conclusions presented by Sir W. H. 
Macnaghten, in his Principles of Hindoo Law, are, that the 
investiture of a boy with the characteristic cords should be performed 
in the family of the adopting father ; that, in the case of a brahmin, to 
which class the parties before us belong, ordinarily investiture 
should take place when the boy is eight years of age, but that it 
may be postponed till the sixteenth year. Following, apparently, 
this view of the law, this Court held, in the case of Kherutnarain, 
reported at page 161, volume I. of the Select Reports, that the adop- 
tion of a boy of above five years of age, though the selection be 
not laudable, is valid, provided the initiatory ceremonies have been 
performed in the family of the adopter, and not in that of his 
natural father. I repeat, with respect to the ceremonial observances 
attendant upon the adoption, we have had no controversy. On the 
part of plaintiff, we have proof of the adoption done ; on the part 
of defendant, no proof of circumstances that should invalidate that 
act Plaintiff's evidence, on this point, is unimpeached ; and my 
conclusion is, that the adoption of plaintiff, done at the time he 
was twelve or thirteen years of age, is not invalid. 

I have still another point to notice before concluding the con- 
sideration of the plaintiff's case. Admitting, it is said, the legal 
sufficiency of the plaintiff's adoption as the son of Gourkishore Acharj 
by his widow, and reserving for future determination the validity of 
the defendant's adoption, it has been contended that, as against 
Bhoobunmoyee, widow of Bhowaneekishore, plaintiff's title as heir 
at law cannot be accepted. The inheritance, it is argued, vested 
absolutely in Bhowaneekishore, and, on his death, failing a son, 
Bhoobunmoyee succeeds. I take it undoubtedly to be unquestioned, 
that the inheritance devolving, by the ordinary operation of law, 
upon a son, minor or major, at his fathers death, is absolute. As 
in the father, so in the son the right of property completely vests. 



Digitized by 



Google 



(238) 

And so again, on the son's death, the ordinary law of inheritance 
(supposing no question of special appropriation) would have its 
course. Under such circumstances, to suffer the ordinary course 
of inheritance to be interrupted by the interposition of adoption, 
may at first sight appear anomalous ; but I apprehend that 
the anomaly, if any, arises, not with the interruption to the 
legal course of succession, but to the introduction of a person, after 
the death of a father, and after the death of his begotten son, 
to stand in the relation of a real son to the father. It is, however, 
a father's legal right to provide that, after his own demise, and after 
natural procreation is impossible, a living son, if he die, shall be 
replaced by an adopted son. Adoption may be an abnormal mode 
of continuing a lineage ; but it is wholly lawful. Adoption creates 
a son standing towards his father not less a son than a begotten 
son ; and it seems to me, the necessity of his position is, that he shall 
fall into the inheritance which has become vacated by the death 
of his begotten brother. To withhold the inheritance would be to 
withhold the recognition of the character of a son, and to defeat 
the relationship which it was the object of the adoption to create. 
In fact, the express policy of the law of prospective adoption under 
a power conferred by a Hindoo, on his wife, must bo a begotten 
son failing — to turn the current of succession, and to vest the son 
eventually adopted, in conformity with the provisions of the power, 
in his father's estate, as next heir. We have no question, m the 
view of the case to which I now confine myself, of any curtailment 
of Bhowanee's absolute enjoyment of the estate, or the deprivation 
of his issue. Bhowanee dying childless is replaced by an adopted 
brother ; and he being, so to say, his father's son, is entitled to a 
son's inheritance over other less near heirs. A case which bears a 
very close analogy to the present with respect to the title of 
inheritance arising on the demise of a begotten son, will be found 
discussed by Sir Francis Macnaghten, at page 1 68 of his work, Con- 
^derations on Hindoo Law. Lukheenarain Tagore died, leaving 
three widows, one of whom was enceinte at his death, and, in the 
event of the death of the child about to be born, he empowered 
his widows to adopt another son. In due time the pregnant 
widow was delivered of a son, but he died seventeen days 
afterwards ; and upon that event his mother filed a bill in equity 
as heir to her deceased son, to be put in possession of the 
estate of her husband Lukheenarain. Eventually, however, the 
power to adopt, and the adoption made under that power, were 
affirmed, and the bill of the widow, who, but for the adoption, would 
have come in as her son's heir, was dismissed. Then as here there 
could be no doubt of the devolution of the absolute estate on 
Lukheenarain s begotten son, but him failing, the title of the 
adopted son became paramount in next succession. Confiniug 
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ourselves strictly to the circumstances of the case before us, it seems 
to me that we have no authority for assuming that, though the 
unoomotee puttro of his father might have been effectual ten or 
fifteen years sooner, it ceased to have effect at the time of Bho- 
wanee's death. Bhowanee died about the age of twenty-three 
years. We cannot, as I think, say, that he had then acquired a 
more absolute right in his father's estate than he had acquired at 
the age of ten. It is not a question of time, as if Bhowaneekishore 
had one kind of right at ten, another kind at eighteen, when he 
became a major, or possibly at any period between these ages when 
he married. But rather, in order to determine the effect of Gour- 
kishore's unoomotee puttro, we have to consider whether the succes- 
sion hoped for by him in his begotten son, Bhowaneekishore, has 
failed : and being satisfied of that fact, the power provided by Gour- 
kishore for the adoption of a son has necessarily revived. 

For these reasons it seems to me that, so far as I have yet pro- 
ceeded in the consideration of this case, plaintiff, appellant, has 
made good his own title; but, under the conclusion already 
enunciated, the plaintiffs right as the son of Gourkishore can 
arise only in the event of the lineal succession through Bhowanee- 
kishore failing : and we have still to see whether Bhowanee- 
kishore be now represented by a legally adopted son. Bhoobun- 
moyee, widow of Bhowaneekishore, sets up an unoomotee puttro, 
dated 12th Bhadro 1247, as her authority from her husband to 
adopt a son, and in conformity with this power she adopted Rajeii- 
durkishore on 20th Aughun 1250. This deed purports to have 
been executed before Bhowanee's death. It is attested by several 
persons named as witnesses on the deed itself, and by others who 
profess to have seen it delivered by the donor. In estimating the 
evidence of these witnesses, I feel the very great difficulty of simply 
pronouncing upon its credibility from an examination of the words 
used by the witnesses themselves, and I desire rather to test its suffi- 
ciency by extraneous circumstances. The deed of 12th Bhadro 
1247 is written on stampt paper of seventy rupees' value, of which 
the endorsement bears that it was sold by Juggurnath, a mohurrir 
of the collector's office, on the 24th August 1840, or 10th Bhadro 
1247, to one Ramcoomar PaL The correctness of this endorsement 
is accepted as a fact on both sides. Now the plaintiff, appellant, 
points our attention to the filed copies of the collector's accounts 
of stamps in store, and sold for the months of July, August, and 
September. The account for July shows that, at the beginning of 
the month, no stamps of the value of seventy rupees were in store ; 
but tliat, in the course of the month, a remittance of two stamps of 
that value had been received. In the account of August the two 
seventy-rupee stamps received in July were brought forward, and 
at the close of the month these two stamps remained unsold in 
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store. The account for September shows that the two seventy- 
rupee stamps were sold in that month, and, what is more, a copy of 
the collector's roznamcha or daily delivery of stamps shows that, on 
the 12th September or 29th Bhadro, these two stamps were given 
out for sale. The question before us then is to determine the con- 
nection of the stamp of the unoomotee puttro, which was bought 
according to its endorsement on 10th Bhadro 1247, with the 
stamps of the same value actually sold on 29th Bhadro. Clearly 
a stamp not given out of the collector's store till 29th Bhadro, 
that is, fifteen days after Bhowanee's death, could not have been 
used for a written deed on 12th Bhadro, except on the supposi- 
tion that it was ante-dated. Stamps are disposed of by collectors 
ordinarily in two ways : either through vendors constituted for that 
purpose, to whom the stamps delivered for sale are at once passed 
out of the collector's accounts, or through an establishment retained 
in the collector's office for that purpose. In the present case we 
have no difficulty. The channel of a vendor was not used. The 
stamp of the unoomotee puttro purports to have been purchased 
from the collector s mohunir, not from a vendor, who might be sup- 
posed to have had a store of stamps of large value exclusive of 
those held by the collector. The store of stamps of high values in 
the collector s treasury is, as everybody knows, limited to the rare 
demand of the community ; and the accounts for July, August, and 
September, now before us, represent the position of the Mymensing 
office for these months. There seems to be no room to doubt that, 
in the month of August, two seventy-rupee stamps only were in 
store : that none were sold in the course of that month : and that 
the two stamps of that value, which were remitted to the collector 
in July, were not delivered from his repository till the 12th Septem- 
ber. It is said that, some time before, the collector's treasurer had 
been removed from office on the ground of embezzlement, and that 
the accounts of the stamp department were in confusion. If we 
had to deal with 2-anna, 4-anna, or 8-anna stamps, of which the 
store amounts to thousands, we might have occasion to make some 
allowance upon this head. But the seventy-rupee stamps now 
under discussion were received after the treasurer's removal ; and 
necessarily any perplexity that may have arisen in his time could 
not apply to stamps of large and exceptional values subsequently 
received by the collector in anticipation of rare demands, and given 
out as these demands were made. If this plea mean anything, it 
means that the two monthly accounts of August and September 
were wrongly drawn up : this, as a mere statement of error, is not 
to be presumed ; while, on the other hand, the correctness of the 
accounts is corroborated by the detailed daily delivery account for 
September, which shows, as already said, that, on the 12th of that 
month, the two stamps were given out of store. Some doubt arises 
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as to the identity of the stamps of the unoomotee puttro with one 
of those sold in September, from the circumstance that the former 
bears on its back a different number from those sold. The sizes of 
stamps are marked by numbers. The seventy-rupee stamps 
in store in August are included in the column of No. 3 stamps, 
whereas, on the back of the unoomotee puttro the Bengalee figure 2 
is given. Here is an apparent discrepancy, but it may have been 
accidental ; and while, on the one hand, the collector's accounts of 
stamps in store and sold for successive months are in themselves 
unexceptionable, "on the other, as the mohurrir, who could not have 
sold the stamp before the 12th September, necessarily lent himself 
to a fraud in dating the sale on the 24th August, so he may have 
attempted to throw mystery on the transaction by writing on the 
paper No. 2 instead of No. 3. 

In connection with the same subject, the apparent history of the 
fate of the second of the two stamps for seventy rupees is worthy of 
notice. A stamp of that value, purporting, like the foregoing, to have 
been sold on the same date, by the same mohurrir, to the same pur- 
chaser, Ramcoomar Pal, is filed by a witness of the plaintiff He and 
another witness, who profess to have knowledge of the fabrication of 
the unoomotee puttro of 12th Bhadro 1247, say that the deed was 
first copied out on this second paper, but that blunders occurred, and 
the deed was written afresh on the other paper. The two papers 
bear corresponding endorsements, and are apparently of the same 
size and time. Of the purchaser, Ramcoomar ral, we know 
nothing. Bhoobunmoyee does not show how a stamp purchased by 
him came into her hands ; and it seems to me the apprehension of 
false dealing on her part is strengthened by the absence of explana- 
tion on this point 

For the plaintiff evidence is offered to show that Bhowanee- 
kishore had gone on a hunting expedition : that he returned ill of 
fever : that on 12th Bhadro (the date of the unoomotee puttro) he 
was unconscious, and on the 14th died. The death of fehowanee 
on 14th Bhadro is- admitted. But while, in the answer of Bhoo- 
bunmoyee and in the deposition of her witnesses, it is allowed that 
Bhowanee had returned ailing from hunting, he is said to have 
recovered and to have been carried off by a fresh accession of 
illness, after the execution of the unoomotee puttro. The witnesses, 
Golukchunder Dass, Gopeenath, and Golukchunder Chuckerbuttee, 
say plainly that Bhowanee was quite well when he executed this 
deed; ana, indeed, Gopeenath gives us the assurance, peculiar, 
so far as we heard, to himself, that the day before his death Bhowa- 
nee had, at a friend's shradh, eaten too much goat's meat, and 
died from the violent fever that ensued. Now it seems to me to be 
remarkable that these after-statements are opposed to the tenor of 
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the deed itself, which commences by reciting that Bhowanee, being 
ill, had thought fit, in case of accident to himself, to provide for the 
adoption of a son. These depositions appear to be overdone, and, 
looking to what the plaintiff's witnesses tell us on the same point, 
I infer that Bhowaneekishore was too ill on his return home to have 
executed this deed. 

Again, the terms of the unoomotee puttro are of a peculiar cha- 
racter. It assigns certain villages to Bhoobunmoyee as maintenance 
for life, and directs the remainder of the estate to be held, half and 
halt by Bhoobunmoyee and Chundrabullee, till the boy to be 
adopted by Bhoobunmoyee should become of age ; providing at the 
same time that the two widows should each pay half of Bhowanee's 
debts. The chief feature in the deed is therefore manifestly to con- 
stitute Bhoobunmoyee and Chundrabullee joint tenants till the 
adoption of a son by the widow of Bhowanee, and even after that 
adoption, till the boy adopted should attain his majority ; that is, 
excepting the villages given to Bhoobunmoyee herself; in other re- 
spects, the two widows have joint and equal interests in the estate. 
Now it happened that, at the time Bhowaneekishore died, an appeal, 
to which he was a party, was pending in this Court ; and we are 
shown from a proceeding of this Court, dated 25th Bbadro 1247, or 
the 8th September 1840, that notice of Bhowanee's death had 
been given by his pleader, to the effect that Bhowanee had left 
a widow as malik of the estate, with power to adopt Necessarily, 
as Bhowanee had died on 14th Bhadro, very early infor- 
mation of his death had been sent down, and the terms of the 
notice sent being wholly silent as to the joint interests of Chundra- 
bullee in her son's estate, under the unoomotee puttro, seems to me 
to support the conclusion to which I come on other grounds — that 
at the time of Bhowanee's death, and for a short time subsequent 
thereto, the deed afterwards disclosed by Bhoobunmoyee had not 
been prepared. A somewhat similar inference arises from a suit 
pending in the zillah judge's court There, too, early intimation had 
been given of Bhowanee's death by the pleader in the cause, but 
the record is silent as to any disclosure made in the first instance 
of the provision made by Bhowanee for his succession. 

The unoomotee puttro, as has been shown, savors less of the 
exercise of a right on the part of Bhowaneekishore than of com- 
promise between the two widows failing any deed executed by him. 
By this deed, it must be allowed, the good will of Chundrabullee 
was for the time conciliated. The strongest part of the defendant's 
case is, that for about three years Chundrabullee accepted and 
acted under the deed. But being called upon, as we now are, to 
determine between the conflicting title asserted under the deed 
of Gourkishore, and under the deed of his son Bhowanee, it seems 



Digitized by 



Google 



( 243 ) 

to me that the temporary assent, shaped by the temporary interest 
of Chundrabullee, cannot be suffered to vitiate the right of plaintiff 
as the lawfully adopted son of her husband. 

I would accordingly give judgment in favor of plaintiff, appellant, 
with all costs of suit chargeable to the defendant, Bhoobunmoyee. 
Wasilat will also be awarded to plaintiff from the date of suit, as 
the amount may be afterwards ascertained, with interest from the 
commencement of each succeeding year. 

Mr. G. B. Trevor. — This case was first before the Court on the 
30th January 1858, when the majority of the Court, assuming that 
both the deeds of permission propounded and the adoptions under 
them were bondfiae and valid, held as a point of law, on a consi- 
deration of the terms of the deed of permission executed by Gour- 
kishore Acharj, that the permission to adopt set up by the 
plaintiff, appellant, as having been granted therein to his mother, 
Chundrabullee, was conditional ; that the conditions contemplated 
had not occurred ; and, therefore, that the deed by its terms did not 
supersede the legal right of the natural son, so as. to restrain him 
from authorising his widow to adopt a son who should succeed to 
the ancestor's estate. As, therefore, the natural son had, on this 
assumption, rightly adopted a son, the plaintiff's suit was dismissed. 

On the 4th August 1858 the Court granted, on grounds stated 
in the order of admission, a review of its judgment ; and as the 
review opens up every question of fact and law arising out of those 
facts, I proceed at once to the consideration of the whole case. 

Plaintiff* alleges that Gourkishore Acharj, the husband of 
Chundrabullee, the defendant, being childless, to secure the per- 
formance of the necessary obsequial rites, and at the same time to 
preserve the succession to his estates, executed in favor of his wife 
a deed of permission, dated 27th Magh 1218 B. £., and had the 
same duly registered ; that on the 22nd Pous 1224 B. E., that 
person had, by his wife, Chundrabullee, defendant, a son named 
Bhowaneekishore Acharj ; that, subsequently, Gourkishore Acharj, 
knowing that he had an only son, who, according to the astrologers, 
had to struggle against the evil influences of a malignant star, and 
that, in the event of his death, there would be no one left to per- 
form the obsequial rites and succeed to the management of his 
estates, executed to his wife a fresh deed of permission, in the nature 
of a testament, dated 25th Kartikh 1226 B. E., to the effect that, 
provided any mishap should befall his son, she, the more effectually 
to secure the observance of their funeral ceremonies and the preser- 
vation of the estate, should adopt a son ; that in Assin 1228 B. E. 
Gourkishore Acharj dying left his wife and a son, Bhowaneekishore, 

* The suit was first instituted by Ramkishore's elder brother, Gokoolkishore, as 
well-wisher to him during his minority. Ramkishore having since reached his 
majority, the case has proceeded in his own name. 
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him surviving ; that some of the estates came under the Court of 
Wards, and with the accumulated profits fresh estates were purchas- 
ed ; that not long after the solemnization of the marriage of Bho- 
waneekishore, in Srabun 1247, he went out hunting to Sonakhali, 
where he contracted a fever, which reduced him to a state of insen- 
sibility on 10th Bhadro, and ended in his death on the 14th of 
the same month, leaving no offspring behind him ; that, whilst his 
mother Chundrabullee was in grief at the death of her only boh, 
Ramkishto Rae, the sudder naib and maternal uncle of Bhoobun- 
moyee, Bhowaneekishore's wife, with the other amlah, with a view of 
' subserving their own selfish ends, after the performance of Bbowanee- 
kishore's obsequies, forged a deed of permission, alleged to have 
been executed by Bhowaneekishore shortly before his death, by 
which the estates were to be divided between his widow and Citun- 
drabullee, until the son to be adopted by Bhoobunmoyee reached his 
majority ; that on the 13th Aughun 1250 Bhoobunmoye proclaim- 
ed the adoption, by her, of Rajendurkishore Aoharj, the son of Kaiee- 
kishore Acharj, under it ; that Chundrabullee, being apprised of the 
same, immediately petitioned the authorities, setting forth the unau- 
thorised nature of the act ; and herself, acting on the deed of per- 
mission given to her by her husband, Gourkishore, before his death, 
adopted, in due legal form, the petitioner; having received him from 
his natural father, Gokoolkishore, before his death ; that, as the 
alleged deed of permission by Bhowaneekishore, under which the 
defendant has been adopted, and under which defendant has obtain- 
ed possession of the property, is a forgery, and as plaintiff is the 
legally adopted son of Gourkishore, under the correct intarpretatioa 
of the deed of |>ermission granted to Chundrabullee by him, he now 
sues to set aside the forged deed of permission and the adoption 
made under it, and for possession, as his legally adopted son, of the 
estates, real and personal, of the deceased Gourkishore, with mesne 
profits. 

The defendant, Bhoobunmoyee Debea, widow of Bhowaneekishore, 
pleads in answer, that the deed of ^permission set up by the plain- 
tiff at the pressing instigation of Chundrabullee, is a forgery ; that* 
even if it had been executed, it would liave been null and void, 
seeing that her husband Bhowaneekishore, the natural son of Gour- 
kishore, was living at the time of alleged execution ; that, moreover, 
her husband had succeeded at the death of his father to his property, 
real and persanal^and that, previously to his death, he had executed* 
deed of permission in her favor ; that under the deed she had adopted 
as her son Rajendurkishore Acharj ; that, consequently, under the 
terms of the deed of permission put forward by the plaintiff he is not 
entitled now to succeed ; that, subsequently to the death of her hus- 
band, her mother-in-law, Chundrabullee, and herself, took possession 
of the properties allotted to them under the deed of permission 
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and performed all the acts enjoined for their performance under it, 
as will be proved by numberless papers put in evidence ; that 
under the deed, the defendant, on 20th Aughun 1 250, formally 
and legally adopted Rajendurkishore Acharj as her son ; that 
Chundrabullee, subsequently, at the instigation of designing persons, 
has adopted the plaintiff under an alleged permission from her hus- 
band ; that, nevertheless, the adoption so made is, for many reasons, 
invalid under Hindoo law ; that this suit, on the part of the plaintiff, 
is brought in collusion with Chundrabullee, with a view of setting 
aside the just rights of Rajendurkishore and herself, under the fleed 
executed 4*y her husband shortly before his death. She, therefore 
prays that the Court, enquiring into the circumstances of the case, 
will dismiss the plaintiffs suit, with costs. 

The above is an abstract of the pleadings filed, which run to a very 
great length. The issues arising out of them are as follows : 

1st, Is the fact of the deed of permission of 25th Kartikh 1226, 
alleged to have been executed by Gourkishore Acharj, proved or 
not? 

5toid. If it be, what is its legal significance ? 

3rd. Has the adoption contemplated by it been made according 
to law, first, with reference to the act of giving and taking, and 
to the pure and impure condition of the parties so giving and 
taking ; and, secondly, tp the age of the boy adopted ? 

4th. Is the deed of permission to adopt, 'alleged to have been 
executed by Bhowaneekishore Acharj, * a genuine and authentic 
deed or not ? 

5th If it be, is the adoption under it proved to have been 
rightly performed ? 

6th. If both deeds of permission be proved, which adoption, 
under the deed of Gourkishore and Hindoo law, both or either, 
takes the precedence, that made by his widow Chundrabullee, or 
that by his son's widow, Bhoobunmoyee ? 

A plea is raised in defendant's answer as to the legality of Gour- 
kishore's deed of permission, inasmuch as at the time of its execu- 
tion he had a natural son aliva This plea is of no weight With- 
out, therefore, discussing the point raised at length, it is sufficient 
to remark, that a permission to adopt a son, during the life-time of 
a natural or adopted son, is illegal under Hindoo law, as laid down 
by the Privy Council in the case of Bungama versus Atchama and 
others,* but a permission to adopt a son after 'the death, without 
issue, of a natural or adopted son, alive at the time of the execution 
of the deed, is quite legal ; and as, though raised in the pleadings, 
no stress has been laid upon the point during the hearing of the 



* Moore's Indian Appeals, Vol. IV. pages 1—113. 
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case in review, it is unnecessary for me to cite authorities to support 
my opinion. 

Before entering upon a consideration of the first and fourth issues, 
it is necessary to premise that it is abundantly proved by evidence 
before the Court that, after the death of Chundrabullee's son, 
Bhowaneekishore, she, in concert with his wife Bhoobunmoyee, put 
forth the deed of permission, now called in question by the plain- 
tiff, as a true and genuine deed ; that she acted upon it ; that it 
was accepted by the courts as genuine ; that the parties named in 
it todk possession of the properties devised to them as tenants for 
life, had their names registered as proprietors in the collectorate, 
and were sued and successfully sued for the debts of the deceased Bho- 
waneekishore ; and that it was only when quarrels had arisen between 
the mother and the wife of the deceased regarding, it is alleged, 
and probably with truth, the particular boy that should be adopted, 
that the former, acting upon the deed of permission to adopt, which 
she alleges that her husband Gourkishore executed in her favor, 
adopted the plaintiff in the present case. These facts must be 
kept in mind when considering the evidence produced by the plain- 
tiff ; for although, on the supposition that the deed propounded by 
him, and under which he has been adopted, is a genuine one, the 
previous conduct of his adopting mother, Chundrabullee, and her 
acquiescence in the d^ed set up by the defendant, cannot affect his 
present rights, still it is only reasonable to presume & priori that 
that conduct must have interfered, to a greater or less extent, with 
the means of proof of title which, under other circumstances, he 
might have had in his possession ; and if, notwithstanding the 
present friendship between himself and his adopting mother, it 
should be found that such an interference has occurred, due allow- 
ance in considering the degree of proof adduced by the plaintiff 
must be made. 

Looking, then, to the first issue, it is to be observed that the 
original deed of permission executed by Gourkishore has not been 
filed ; but in its place an authenticated copy of it, obtained from 
the office of the register of deeds, has been filed by the plaintiff, 
and the duplicate of the original deed, bearing the signature of the 
party executing the deed, has been called for by the lower court, at 
the instance of the plaintiff, and is on the record. Moreover, none 
of the witnesses to the original deed have been called ; neither, 
though their death is asserted to have taken place, has any proof 
been given that such is the case, and only witnesses who were 
present, though not subscribers, have been called. 

Now, as observed by the learned counsel for the defendant, this 
Court should, and will, as a general rule, always require that the 
best evidence of which the case in its nature is susceptible should 
be presented to it, and will never receive that which is merely 
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substitutionary in its nature as long as the original evidence is 
attainable, and, in accordance with the principle laid down by the 
Privy Counsel, in the case of Syud Abbas Ally Khan versus Yadeem 
Bamy Reddy,* and by this Court, in the case of Khoodoo Beebee 
versus Gopal Dass Mohunt, both cases cited by the defendant's 
counsel, will always require a party, m whose power a deed has 
been, to give satisfactory evidence of the loss or destruction of the 
original before secondary evidence can be properly admitted. If, 
however, it be shown that the production of primary evidence is 
out of the party's power, secondary evidence, that is, evidence 
falling short of the best in degree, is admissible. 

In the present case, the deed of permission, on which the plainr 
tiff's suit is based, has never been in the possession or power of 
the plaintiff, but always in that of Chundrabullee. Notice was 
given her, through her mookhtear, to produce it, but she failed 
to do so, alleging that her inability arose in consequence of its 
being in the toosakhana under joint keys. This, doubtless, was an 
untruth ; but, on the whole facts of the case, as the deed has not 
been produced, a very strong presumption arises that the original 
deed of permission was destroyed by Chundrabullee when she was 
acting in concert with Bhoobunmoyee, the widow of her deceased 
son, Bhowaneekishore, and when, consequently, she was acting 
adversely to any party whom she might, under the actual deed of 
permission given to her by her husband, subsequently adopt 
Though, therefore, as to the present claim, she is not acting adverse- 
ly to the plaintiff, I consider her, in the matter of the production 
of the deed of permission, in the light of an adversary, withholding 
it at the time of trial ; and, under this view, secondary documentary 
evidence of its existence and nature is admissible. 

Again, it has been urged that, granting that secondary docu- 
mentary evidence of the existence and nature of the. deed be ad- 
missible, still the attesting witnesses to it should have been 
summoned, and, if they have died, proof of their death should have 
been given, which has not been done ; and, in the absence of that 
proo£ no inferior evidence can be looked at Doubtless, it would 
nave been well had proof of this nature been given. It appears, 
however, that a petition was filed in the court below, stating, amongst 
other things, that the witnesses were all dead. The assertion 
in this petition was never denied by the other side, and, considering 
that more than thirty years have elapsed since the execution of the 
deed, in the absence of such denial the 'fact may be safely assumed, 
and the evidence of parties other than the attesting witnesses may, 
if necessary, be looked at 
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It has been contended by defendant's counsel, that the present 
deed of permission is a deed of that nature, and something more ; that 
it is a testamentary paper in the nature of a will, and it is therefore 
to be presumed, from its non-production, that it has been destroyed 
by the party making it, with an intention of revoking it Now 
there is no doubt that the deed propounded by plaintiff is of a testa- 
mentary nature. Were I, therefore, inclined to apply to it the doc- 
trine of implied revocation, I should be of opinion, seeing that the 
circumstances under which it was executed had not at the period of 
the testator's death suffered any alteration, that no implication of 
that nature arises at all. Moreover, as the presumption arising 
from the facts of the case seems to me, as before observed, to be, 
that the non-production of the document is caused by its destruc- 
tion by another party, Chundrabullee, after the death of the testa- 
tor, I am unable to adopt the presumption to which defendant's 
counsel would lead the Court 

As then both the documents and the witnesses produced by the 
plaintiff are admissible as evidence, it is necessary to look at them 
somewhat more closely. The duplicate copy of the deed is to the 
following effect — " Before you gave birth to a son I executed a deed 
of permission to you to adopt Since then, by God's favor, you 
have given birth to a son. Nevertheless, reflecting on the future, 
I have again executed a deed of permission to you to adopt If the 
son born of your womb should fail, which God forbid, then, for the 
performance of my own and your shradh, the worship of the deity, 
and for succession to my estates, real and personal, you shall adopt 
a son. If he should die, which God forbid, you, according to the 
above, shall adopt another son for the preservation of the offerings 
and the performance of your and my own shradh ; and so on in suc- 
cession, failing the one on each occasion adopted. For this reason 
I have executed this deed of permission/' 

It appears that, two years before the execution of this deed, in 
1224 B. E., Bhowaneekishore had been born, and as, before his birth, 
viz. in 1215, Gourkishore had empowered his wife to adopt in case 
of his dying childless, so, after the birth of a son, fearing lest some 
accident should occur to him, Gourkishore again, in case of his son 
dying, empowered her to adopt as often as from death it might be 
necessary ; and the adopted son was to be the owner of his estates, 
real and personal. This deed has, looking to its terms, every inter- 
nal mark of genuineness, and is just such a one as a Hindoo in 
Gourkishore's position would take care to write. It was executed 
on the 25th Kartikh 1226, or 9th November 1819, and was register- 
ed without any unnecessary delay. The exact copy of the original, 
bearing the signature of Gourkishore, which is required to be 
filed at the time of registration by Clause 1, Section II. Regulation 
XX. of 1812, is before the Court ; and it bears on the back of it 
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an endorsement, signed by the register of deeds, specifying the date 
and time of the day in which it was presented for the purpose of 
being registered. Such an ancient deed, though a duplicate, coming 
from the custody of the register of deeds, by whom its original was 
registered shortly after its execution, at a period of more than thirty 
years previous to the institution of this suit, is evidence of the 
strongest kind, and, when taken together with the probabilities in 
favor of the deed of permission arising from the previous circum- 
stances of Gourkishore above detailed, constitutes, to my mind, con- 
clusive proof of the execution, by Gourkishore, of the original, of 
which this is the exact copy, and this without recourse to evidence 
of witnesses, either of those who saw Gourkishore execute it or 
who knew his handwriting; though, doubtless, had only an 
authenticated copy of the 'original deed been produced, evidence of 
this Mature, under Clause 5, Section IL Regulation XX. of 1812, 
would have been requisite. I need, consequently, not remark 
further on the evidence of the witnesses, nor on the objections which 
have been offered to them, but will proceed to a consideration of 
the next point requiring determination. 

Having declared the deed propounded by plaintiff to be a genuine 
deed, the next point is as to its legal significance. It has been 
contended on the part of the plaintiff by the learned advocate 
general, that the deed of permission is in the nature of a testa- 
mentary instrument, or writing, by which an estate of the nature 
of a fee simple conditional, that is, upon condition that he had 
issue, was given to Bhowaneekishore ; that, in the event of his hav- 
ing issue, the estate then became absolute ; but that, in the event 
of his having no issue, he was limited to a life interest in the proper- 
ty, and a future estate in the nature of an executory devise is 
created in favor of a son, to be adopted by Gourkishore's wife, 
Chundrabullee. On the part of defendant it was contended by 
Mr. Money, that limited estates in land are unknown to this coun- 
try, and ,are inconsistent with its revenue system ; that, as no sta- 
tute de dords here exists, or has ever existed, all estates created 
are in their nature absolute ; that, consequently, under the law, 
Bhowaneekishore's estate was a fee simple absolute ; and, on his 
death, after having succeeded to his father's estate, it descended 
first to his son, either natural or adopted, and afterwards to his 
heirs under Hindoo law ; that, moreover, the words of the deed are 
sufficient to pass absolutely the estates, and, under the principle 
laid down by the House of Lords in the case of Hoare versus Byng* 
as to personal property, which is identical with the rule which 
should be followed as to realty, it is impossible to give to a party 
a right to a thing out and out, to give an absolute interest in that 

* Clarke and Finnally's Reports, Vol. XX. pages 508—533. 
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thing, and then afterwards to restrict that absolute gift by limi- 
tation over; that, consequently, under the deed of permission, 
admitting it to be genuine, the plaintiff takes nothing. 

The estate to be taken under Gourkishore's deed must be deter- 
mined with reference to Hindoo law, and not to the general law 
of this country* It is, consequently, only necessary for me to re- 
mark, that there is not the slightest ground for the position taken 
up by the counsel for the respondent, to the effect that limitations 
of estates are unknown to, and are illegal according to, the laws of 
this country. So far from this being the case, there being no statu- 
tory enactment forbidding the same, it is competent to any one 
to limit and restrict future interests in land in any way that whim 
or ingenuity may suggest, though probably the exact terms used 
in the very learned work,* to which we have been referred, may 
not be resorted to ; and under Hindoo law limited or restricted 
estates are of daily occurrence. It is true that the hypotheca- 
tion which Government has on every estate as security for its re- 
venue, may have a tendency to check such dispositions, unless they 
arise by operation of law,' as, on the occurrence of an arrear caused 
by a party with a limited interest, if it be not paid by parties with 
either a vested or contingent interest in the property, the estate 
is brought to sale, and by such sale all future interests would 
be defeated. But the existence of this rule, however it may 
have a tendency to check the exercise of it, is not inconsistent 
with the power itself of limiting estates, which undoubtedly 
exists, both under the general law of the country and under Hindoo 
law. 

Looking, then, on the deed of Gourkishore by the light of Hin- 
doo law, it appears to me that it is a testamentary disposition of his 
property, by which he devised it absolutely to his son Bhowaneeki- 
shore and his heirs general, subject to a power of appointment by the 
widow, to be exercised in the event of his son Bhowaneekishore 
dying, without leaving a son, either natural or adopted, or to be 
adopted, him surviving. This estate in the son was absolute, and 
permitted alienations, which it could hardly have done were it 
only a fee simple conditional. Whatever interest, however, the 
heirs general of Bhowaneekishore may have helcf under it> was 
subject to be destroyed, by the exercise, by the widow, of the power 
of appointment, when the executory devise in favor of the party 
so appointed would arise and displace it By this means the direct 
succession to Gourkishore and the performance of the necessary 
obsequial rites are effectively attained. 

Whatever objection might arise to such a disposition in other 
parts of India, from the doctrine that the inchoate right of the son 

* Fearne on Contingent Remainders. 
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to property is from his birth, none such can arise in Bengal, where 
the above doctrine is not recognised ; where, whilst the father lives 
and is free from defect, the sons have no right at all ; and where, by 
the power of making testamentary disposition, the father, if so 
minded, can will away, even to a stranger, the whole of his ances- 
tral property. 

It has been objected by the respondent to the exercise of the 
power of adoption by the widow of Gourkishore, that, as Bhowanee- 
kishore had married and had succeeded to the property, his widow 
had, by virtue of her marriage, a vested right in the property, 
and that any act done in derogation of that vested right could 
not be upheld I find no authority for this doctrine in Hindoo law- 
books. If the power of appointment can be exercised in deroga- 
tion of the right of other heirs of the son, it can be exercised in 
derogation of that of the widow ; and the fact of the son of Bho- 
waneekishore having reached his majority and succeeded to the 
estate is, in a case like the present, where the object of the testator 
is to perpetuate direct heirship, of itself deserving, it appears to 
me, of no lengthened consideration. 

Of the soundness of the principle laid down in the case of Hoare 
verms Byng, cited by the counsel of the respondent, and its appli- 
cability to this country, aa well as to England, when circumstances 
rightly call for its application, there can be no doubt. As, however, 
it appears to me that, by the terms of the deed executed by Gour- 
kishore, a power of appointment, in certain circumstances, remains 
in the widow Chundrabullee, it is not applicable to the present 
case. 

Whether, under the legal significance given by me to the deed 
propounded by him, plaintiff is entitled to succeed or not, cannot be 
determined, until the questions, as to the validity of his own adop- 
tion and of the permission to adopt given by Bhowaneekishore to 
his widow Bhoobunmoyee, have been considered. 

It now becomes necessary, under the third issue laid down by me, 
to enquire into the circumstances attending the alleged adoption of 
the plaintiff. 

It is alleged by plaintiff that Gokoolkishore Acharj offered him, 
as a minor, for adoption by Chundrabullee, on 15th Bysakh 1251, 
and executed to his wife Hurrosoonderee Debea a deed, permit- 
ting her to give her younger son in adoption, first to Chundra- 
bullee, and, if she would not take him, then to any one of the other 
zemindars who might offer to adopt him, provided she thought it 
advisable ; and adding that, in the event of the adoption of the 
minor by Chundrabullee, she, Hurrosoonderee, might, if the con- 
currence of his elder brother oould be obtained, assign to him his 
father's 5-cowree share of pergunnah Alapsingh as a gift attendant 
on adoption ; that, in furtherance of the intention evidenced in the 
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deed of permission, Qokoolkishore and his wife, on 30th Bysakh, 
the day of his father's death, of their own free will, made him over to 
Chundrabullee to be adopted, who formally accepted him ; that on 
the day after the death of Qokoolkishore, his natural mother and 
the said Chundrabullee mutually executed to each other deeds of 
gift and acceptance, not that such were necessary, but merely with 
a view of affording a means of confirmation to what had previously 
been done orally and sufficiently under Hindoo law ; and that these 
deeds were registered, and on 20th Assin 1252 the ceremonies 
of adoption were performed ; that the necessary ceremonies in the 
family of his adopting father were subsequently performed ; and 
plaintiff received the 5-cowree share of Alapsingh, which had be- 
longed to his father, with the permission of his elder brother. 

It is alleged by the defendant, that plaintiff's natural father was 
anxious to give the plaintiff to Bhoobunmoyee, and Chundrabullee was 
anxious to adopt the defendant Rajendurkishore ; that plaintiff was 
too old, so Bhoobunmoyee adopted Rajendurkishore ; that Chundra- 
bullee then became angry, threatened to act, and did act, upon 
the old deed of permission of Gourkishore, which had either been 
revoked or never thought of ; and that this action on the part of 
Chundrabullee, moreover, arose after the death of Gokoolkishore ; so 
a deed of permission was forged at her instigation. 

When a deed of permission to adopt has been proved, as in the 
present case, the subordinate transactions done in performance thereof 
require but comparatively slight proof, in order to their authentication 
and to throw on the opposite side the burden of disproving them. 

Now, the deed of permission given by Gokoolkisnore to his wife, 
with a view of enabling Chundrabullee, if so minded, to act upon 
the power of appointment given to her by her husband Gourkishore, 
is attested by the writer of it, Indranarain Ohose, and other wit- 
nesses ; and I see no reason for doubting the evidence given ' by 
them as to its execution. It may be that Chundrabullee's anger, as 
stated by the counsel for the defendant, caused the adoption of the 
plaintiff by her ; but be that as it may, there is nothing in aliy 
of the objections offered by the defendant sufficient to displace the 
evidence of the writer of the deed. Then again, it is satisfactorily 
in evidence, that the actual giving and taking took place on 30th 
Bysakh, previously to the death of the father, and the deeds con- 
firmatory of the adoption of 31st Bysakh 1238, though executed 
subsequent to Gokoolkishore's death, themselves allude to the 
previous giving and taking. These deeds were registered, and they 
have been proved by the parties who, if not attesting witnesses, 
were respectable persons present at their execution. 

In order to displace this evidence, objections have been offered, 
pointing out the anomalous nature of the deed of permission itself 
given by Gokoolkishore to his wife Hurrosoonderee, and the suspi- 
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don attaching to the different deeds from the dates oh which the 
stampt papers were severally purchased and from the parties 
purchasing them. On the subject of these objections, it is unne- 
cessary that I should enter further than to say that they do not 
appear to me in any way to invalidate the evidence adduced by the 
plaintiff 

Such being the feicts found by me on this issue, it now becomes 
necessary to apply the points of law raised so far as they arise out 
of the facts as found 

There seems to me to be no question that the permission to 
adopt and the giving and receiving in adoption need not be evi- 
denced by a formal writing. The evidence of witnesses either to 
the one act or the other is quite sufficient Such being the case, 
and the evidence of witnesses as to the giving and receiving of the 
plaintiff in the present case, dwrvng fas father's Ufe4vme t being 
trustworthy, no question as to the purity or impurity of the parties 
concerned at that time arises. It is, therefore, unnecessary to give an 
opinion on the contention on this point raised by the parties before 
the Court Whether, on the one hand, the act of adoption has a 
civil and a religious element, distinct and separate from one another, 
so that the civil portion of it might be performed by persons, 
according to Hindoo law, when impure, whilst the religious must 
be postponed until they have regained their purity, or whether, 
on the other, that act is so essentially of a religious character that 
the mere giving or taking must be made by parties capable of 
performing all other religious ceremonies, are points which can be 
fully discussed when they legitimately arise. It is only necessary to 
remark, as bearing upon the present case, that it appears that, if 
the operative part of the ceremony of adoption, viz. the giving and 
receiving, has been properly performed before kinsmen,* the omission 
even of the oblation to fire in the case of a brahmin does not 
invalidate the adoption, that oblation being an unessential part of 
the ceremony, and the absence of an unessential part not invalidat- 
ing that which is otherwise valid 

Looking, then, to the mode in which the adoption of the plain- 
tiff took place, there can be no doubt that the adoption is a valid 
ona Another objection, however, has been raised to the plaintiffs 
adoption, founded upon his age. That age is said to have been four 
and a half years by the one side, and twelve years by the other. It 
seems to me that the evidence established that plaintiff was nearer 
the latter than the former ace, and, consequently, that he must have 
undergone the ceremony of tonsure previously to his adoption by 
Chundrabullee. As, however, it is not contended that the plaintiff 

• Colebrooke's Digest, Vol. 111. page 242. 
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was invested with the thread previous to his adoption, the adoption 
in the present case is not invalidated. 

The rule prescribing that adoption should take place before the 
boy is five years old, has been held by the Court, following the best 
authorities, to be simply directory and not imperative ; and the 
only absolute prohibition as to age seems to be that, amongst brah- 
mins, adoption cannot take place after the boy has been invested 
with the thread, -which, in Bengal, is limited to the sixteenth year, or 
amongst Shudras, after his marriaga Within that limit adoption 
may take place, subject to different rules— as to the performance of 
the ceremonies of inauguration, of which the principal is tonsure — to 
be applied on consideration, whether the boy to be adopted be a 
stranger or related to the adopting father. In the present case the 
plaintiff was the nephew of his adopting father ; and it has been 
held in a Madras case * that an adoption is good, though the adopted 
boy should have passed his fifth year and have undergone the 
ceremony of purification by tonsure, provided he be a sagotra, or 
descended in a direct male line from a common male ancestor, 
or that he be the son of a near relation on the paternal side 
of the adopter, and this doctrine seems to be assented to in a note 
by Mr. Colebrooke, appended to the case of Kerutnarain versus 
Mussummut Bhoobunesree. f After remarking on the supposed limi- 
tation of five years, Mr. Colebrooke observes : " Inother provinces, and 
even in Bengal, if the adoption be of a near relation on the pater- 
nal side, no difficulty would occur, as the adoption of a brother's son or 
other nearest male relation of the husband would be unquestionably 
valid at an age much exceeding that specified ; but in Bengal, 
where the adoption of stra/rufers to the family is practised, the 
settled doctrine is, that the boy's age must be such that his 
initiation, the principal ceremony of which is tonsure, may yet be per- 
formed in the adopter's name and family." 

Under this view there seems to me to be no doubt but that the 
plaintiff in this case, a nephew, was altogether eligible for adoption 
by the uncle, his adopting father. Whether, under any or what 
circumstances, a strcunger can be adopted after the ceremony of 
tonsure has been performed in his natural father's family, and whe- 
ther that ceremony can and should be repeated, and, if it can, what 
is the effect of its repetition, are questions regarding which con- 
flicting opinions may be gathered from the Hindoo law text-books. 
As, however, they are not necessarily involved in the present case, 
it is needless to pursue them further. 

I now turn to the defendant's case, and to the enquiry into the 
deed of permission alleged to have been executed by Bhowanee- 

• Morley's Digest, Vol. I. page 22. 

f Select Reports of the Sudder Dewanoy Adawtat, Vol. I. page 161. 
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kishore Acharj in favor of his widow, Bboobunmoyee Debea, under 
which permission defendant has been adopted and has taken posses- 
sion of Gourkishore's estates, real and personal 

This deed of permission, which is also a testamentary instrument, 
directs his widow, as his health has been much impaired, and 
as he has no male issue, on his death to adopt a son from 
a kindred family, and, if that is not possible, from a strange one, 
and to repeat the act as often as, from death, it may become 
necessary. It then recites that, being much satisfied with his wife, 
he makes over to her certain properties for her own immediate 
enjoyment Certain of these properties, she is, on the son to be 
adopted reaching his majority, to transfer to him ; of the residue of 
those mentioned, she is to remain in possession, during her life-time, 
in lieu of maintenance, and, on her death, the adopted son, or his 
heir, is to take possession of the same. Of the remaining proper- 
ties alluded to, exclusive of those above, during the minority of the 
son to be adopted, his wife is to remain in possession of a one-half 
share, and his mother, Chundrabullee, of the other half, until the 
minor reaches his majority. The shikmee talooks also of pergunnah 
Alapsingh, held by Chundrabullee, and recorded in the serishtah 
of the zemindaree, at a jumma of ra 2708-4-7, are to remain in her 
possession ; the two ladies in concert are to manage the estates and 
to pay the revenue of the same, and perform all the necessary 
religious ceremonies, the expense of which is to be borne by each 
in equal shares ; in all suits instituted against him, his wife and 
mother are to appear and represent him ; his sisters Juggadumba 
Debea and Aunundmoyee Debea are to receive from the profits of 
the above estate the sum of rs. 1212 yearly, each, payable by his 
wife and mother in equal shares, until the minor reaches his 
majority, when he will pay the same ; the chakeran lands are to 
remain in their possession, one-half in the possession of one, and 
the other half of the other ; the house and building are to remain 
in possession of both ; on the son to be adopted reaching his 
majority, all the property, real and personal, shall, without objection 
on the part of the wife or mother, pass to him, and his name shall 
be registered in the collectorate ; that loans contracted by Bhowanee- 
kishore or his mother shall be liquidated by his wife and mother 
in equal shares ; and if, on account of previous debts of his mother, 
the talooks should be put up to sale, the widow is to pay one-half 
of the same ; of all sums in deposit in court, the widow and the 
mother are each to receive one-naif; if his mother should die before 
the minor son reaches his majority, all the property held by her is 
to pass to his widow ; all the expenses attendant on the manage- 
ment of the estates, until the son to be adopted reaches his majority, 
are to be borne in equal shares by his widow and his mother ; and 
on the adopted son's reaching his majority and obtaining possession 
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of all his estates, real and personal, he shall pay to his mother, if 
she survives, during her life, the sum of rs. 3000 annually out of 
theprofits of the zemindaree. 

This instrument was executed by Bhowaneekishore on 12th 
Bhadro 1247 B. R, two days before his death, which, there is no 
doubt, occurred on the 14th of the same month, corresponding with 
the 28th August 1840. The deed is not registered, and the non- 
registration is not satisfactorily accounted for. Bhowaneekishore's 
place of residence, Mooktlagatcha, was only 14 or 15 miles distant 
from Nusseerabad, and two days was ample time within which to 
procure its registration. 

In the present case it is not sufficient for the plaintiff to prove 
the validity of his own adoption. He must, to enable him to suc- 
ceed, show a strong prima fade ground for the belief that the deed 
of permission, under which the adoption set up by the defendant 
has taken place, is a forgery, and not what it is represented to be. 
This he has done by directing the Court's attention 

1*& To the evidence of fraud and collusion between the widow 
of Bhowaneekishore and Chundrabullee, afforded by the terms of 
the deed of permission. 

2nd To the distinct evidence produced by himself, in opposi- 
tion to that brought forward by the defendant, showing that 
Bhowaneekishore returned from hunting very ill, that he never 
recovered or rallied, and died without having executed any deed of 
permission. 

3rd To the suspicion of forgery which the stamp returns of the 
collectorate cast upon the deed now propounded by defendant. 

UL To the probabilities of the case, which are all against the 
execution, by Bhowaneekishore, of such a deed as that now pro- 
pounded by the defendant 

That evidence has been rebutted by the other side ; and previous 
to expressing an opinion on it, I would observe that the deed pro- 
pounded by the defendant, whethera genuine deed or not, was produc- 
ed shortly after Bhowaneekishore's death, and acted upon for some 
years by both his widow and Chundrabullee. To the benefit of 
whatever argument in favor of the deed such action may bring, 
the defendant is clearly entitled ; but the issue in the present case 
is not met by reference to this action. Plaintiff admits it, declares 
that it was the result of collusion, and denies the execution of the 
deed itself It seems clear, then, that it is to this last point that 
attention should be turned, and that the mass of evidence which 
has been presented to the Court, with a view of showing the acts 
done under, and the early recognition obtained by the deed, from 
all quarters, may be put aside as of little or no value, except as cor- 
roboratory of the evidence, intrinsic and extrinsic, of the actual 
execution of the deed by Bhowaneekishore. 
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Acting upon this view, and looking first to the extrinsic evidence 

duced by both parties on this point, I have not the slightest 
nation in coming to the conclusion that the deed is a forgery. 
That a person in the position of life of Bhowaneekishore, and a 
brahmin, should have executed a deed of this nature, unattested by 
any member of his family, and surrounded only by Debs and Pals, 
is & priori improbable ; and, on looking to the evidence of these par- 
ties, the statements made by them increase the improbability. Their 
representation, amidst a mass of improbable and inconsistent 
statements, is, that Bhowaneekishore returned ill from elephant hunt- 
ing, and, whilst convalescent, executed this deed ; that he had, shortly 
after, a return of fever, brought on by surfeit or other cause, which 
eventually carried him oft This statement is not, however, support- 
ed by the testimony of the most respectable witnesses, who, at great 
length, and with great minuteness, detail what occurred from the time 
Bhowaneekishore returned from hunting up to his death. From 
this testimony, on which I entirely rely, it would appear that Bhowa- 
neekishore returned from elephant hunting at Sonakhali ill ; that he 
quickly grew worse, and never rallied, and was, for four days before 
his death, in a state of insensibility, so as to be unable to transact busi- 
ness, had it been proposed to him so to do, which does not, however, 
seem to have been the case. Dr. Llewellyn, the civil surgeon of 
Mymensingh, was in attendance on him, and only left him when all 
hope of recovery had gone, and it was necessary to remove him to 
that part of the house to which, in the eastern districts at a dis- 
tance from the Ganges, parties are always removed when at the 
point of death. Had the deed propounded been a genuine one, it is 
more than probable that the medical officer would have been made 
a witness to it By such a course all cause of cavil would be remov- 
ed, for the signature of one respectable European would have attest- 
ed its genuinenesa By the absence, therefore, of his signature, an 
additional reason is afforded for doubting the alleged deed of Bho- 
waneekishore. 

Looking, again, to the intrinsic evidence afforded by the terms of 
the deed itself, it seems to me to lead irresistibly to the conclusion 
that it has been fabricated by Bhoobunmoyee and Chundrabullee, for 
their joint benefit Bhoobunmoyee, knowing the existence of the 
deed of permission given by Gourkishore to Chundrabullee, and 
unarmed with any permission from her own husband, was willing 
to arrange with Chundrabullee ; and Chundrabullee again, looking 
to her own present 'advantage, and forgetful of the duty which she 
owed to her deceased husband, and urged probably to it by depend- 
ants around her, was equally willing to arrange matters with 
Bhoobunmoyee The result of the arrangement was the deed in 
question, by which an heir to Gourkishore and Bhowaneekishore, who 
could perform all the necessary exequial rites, was secured, and 
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the two widows were, to the detriment of the son to be adopted, 
until the boy to be adopted reached majority, to enjoy the profits of 
certain estates, and to represent Bhowaneekishore in all suits and 
matters pending. The arrangement is one admirably well calculat- 
ed to meet the requirements of Bhoobunmoyee and Chundrabullee, 
but it is not one which would suggest itself to a very young man of 
twenty-three years of age, well pleased with his own wife, as he 
represents himself to be, and one anxious solely for the adoption of 
an heir. It is, in short, a deed bearing all the marks of great care 
and mature deliberation in its preparation, and is not the production, 
represented by defendant's witnesses, of an interval between severe 
sickness and a relapse which ended fatally. 

Such, then, being my opinion of defendant's case, looking to the 
deed itself propounded by him, and the evidence of the witnesses 
regarding it, it becomes unnecessary for me to enter at length into 
any argument drawn from a comparison of the several dates on 
which the deed was executed, and that on which certain stampt 
papers of the same value with that on which the deed was engross- 
ed were sold from the collectorate, from which office the paper of 
Bhowaneekishore's deed was confessedly purchased. The date of the 
deed is the 26th August, that is, two days before Bhowaneekishore's 
death, and in that month no papers of seventy rupees were sold, in 
the collectorate ; and the date on which two papers of the value of 
rupees seventy were sold is the 12th September. The fact is suspi- 
cious, but not conclusive as to the identity of one of the papers sold 
in September with the one on which the deed was engrossed Alto- 
gether, I prefer to rest the case entirely upon the evidence adduced 
and the probabilities arising out of the case as laid before us. 

As, then, for the reasons above given, it appears to me that the 
deed of permission set up by defendant is not a genuine document, 
it becomes unnecessary to enquire whether the adoption made un- 
der it was a valid and legal one or not The original permission 
falling, everything done under and in pursuance of its terms neces- 
sarily falls also, and the fifth and sixth issues above laid down 
by me do not call for a determination on them. 

Bhowaneekishore Acharj having died without a son, either of his 
body or adopted, or to be adopted, it follows that, under the interpreta- 
tion put by me above upon the deed of testamentary disposition exe- 
cuted by Gourkishore, the son formally adopted by his (Qourkishore's) 
widow, under the power given to ner in that disposition rightly 
exercised, bp virtue of the executory interest in his favor created 
under that instrument, succeeds to the whole estate, real and per- 
sonal, of Gourkishore Acharj. I would, therefore, reverse the 
decision of the court below, and decree to plaintiff his claim, with 
mesne profits, to be ascertained in execution, from the date of suit, 
and interest upon the amount so ascertained from the commence- 
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ment of the year following that on which the wasilat accrues, up to 
the date of realisation. The costs of both courts to be borne by 
the defendants, respondents. 

Mr. B. J. Cclwn. — In my original judgment in this case I held 
that Gourkishore did not, by his deeds of permission to bis wife 
Chundrabullee to adopt, intend to restrain in any way his son 
Bhowanee's rights in the case of his having a son, either by pro- 
creation or adoption. I was also of opinion that Bhowanee, hav- 
ing succeeded to possession of his father's estate, the deed of per- 
mission by the latter became for ever inoperative, so that Chundra- 
bullee could not, in virtue of it, afterwards adopt a son. But this 
review has been admitted to try whether the deed might not still 
be in force, in the event of Bhowanee's leaving no son by procreation 
or adoption, and with this object to try whether Rajendur, the 
alleged adopted son of Bhowanee, had been adopted or not ; but 
even failing proof of Rajendur' 8 adoption, it is necessary not only 
that Ramkishore should prove the fact of his own adoption, but 
that he should show that, by the Hindoo law, it is valid, notwith- 
standing that Bhowanee did survive his father and succeed to his 
estate. I have no doubt that Gourkishore did execute the deeds of 
1215 and 1226 B. S. This is proved to my mind by the latter 
having been duly registered, and I do not think, as has been argued 
by the learned counsel for Rajendur, in order to explain the absence 
of the original document of 1226, that Gourkishore revoked the 
deed. I consider that Bhowanee having been only four years old 
when his father Gourkishore died, forbids the supposition of revoca- 
tion of the instrument, for at that tender age there was as much 
occasion for providing that a 6on should, in case of need, be adopted, 
as there was when the deed was executed at the time of the boy being 
only two years of age. But it is not satisfactorily established to my 
mind what has become of the deed of 1226. It is said to be 
in the toshakhanah which was common to Chundrabullee and 
to Bhoobunmoyee ; but in this case there should be, as is 
usual under such circumstances, a list signed by both parties of 
the contents of the toshakhanah ; and in the absence of this list, 
the fact of the deed being in the toshakhanah cannot be admitted. 
Considering, however, that Bhowanee lived till he was about twenty- 
three years of age, or nearly nineteen years after his father's death, 
and the adoption by Chundrabullee did not take place till five years 
later, i. e., in 1 252, it is not surprising that the deed should have been 
lost or mislaid, as, from Bhowanee's living so long as he did, the ne- 
cessity of putting the deed in force might be thought by the parties 
to have passed away. I do not therefore think the absence of the 
original deed of 1226 fatal to appellant's case, for he, at least, could 
have had no control over it, and I think that the acts of others in 
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not producing the deed should not be allowed to prejudice him ; but 
that it is open to him to prove, irrespective of t)ie original deed, the 
permission, by Gourkishore to Chundrabullee, to adopt, and the 
fact of his adoption in conformity therewith. I have already said 
that I did not doubt that Gourkishore did give the permission to 
Chundrabullee to adopt ; and if no more were involved in the 
present argument than of the two parties whose adoption was the 
most trustworthy, I should have little hesitation in preferring that 
of the plaintiff, appellant, as I think it best supported by the 
evidence. I need not detail my reasons at length for this opinion ; it 
will be enough that I express my concurrence in the observations 
upon this head to be found in the judgment of my colleague, Mr. 
Sconce. But although this is my opinion, I nevertheless retain my 
original view of plaintiff's claim, that, founded as it is upon the plea 
of adoption by Chundrabullee's carrying out the intention of Gour- 
kishore, it is inadmissible; for I cannot allow that she had any legal 
right to exercise the authority given to her to adopt, as such authority 
must be held to have lapsed on Bhowanee's attaining majority and 
possession of his property. As I before remarked in my judgment 
when the case was first heard, there is nothing in the deed of 1226 
indicating a purpose on Gourkishore's part to extend to his widow 
the power of adoption to an indefinite period, even should their 
son Bhowanee survive his father : rather it was only granted to 
be available in the event of his death during his father's life-time 
leaving them, as they were before his birth, without a son. In my 
opinion, therefore, Chundrabullee was not warranted, with reference 
to her husband's directions, in adopting the plaintiff when she did ; 
and he cannot, consequently, in reliance upon such adoption, come 
-into court to question the alleged adoption of defendant, respondent. 
Moreover, I do not understand by what authority of Hindoo law 
Chundrabullee thought herself entitled to make an adoption which 
should curtail Bhoobunmoyee's enioyment of the estate in succes- 
sion to her husband Bhowanee. She had entered upon possession of 
it for her life-time in accordance with Hindoo law, and was left 
without assertion of any rival claim for nearly five years. It seems 
to me that Chundrabullee could not then perform an act of adop- 
tion to the injury of Bhoobunmoyee's existing rights. Were it to 
be considered that she could, it might as well be said that he could 
have made the adoption in supersession of the rights of any other 
heir to Bhowanee's estate, even supposing such heir to be a son 
adopted or begotten. 

I think too that, from the absence of the original deed of per- 
mission, it may be deduced that Chundrabullee was aware that her 
own power unler it had ceased when Bhowanee survived and suc- 
ceeded to the estate of his father. Bo this as it may, I consider that 
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she had no authority under^the deed to adopt the plaintiff when 
she did, whose appeal I would therefore dismiss, in affirmation of 
the former judgment of this Court of 30th January 1858. 



The 7th March 1859. 
H. T. Raikes and J. EL Patton, Esqs., Judges, and G. Loch, Esq., 

Officiating Judge. 

Case No. 127 of 1858. 

Regular Appeal from the decision of Mr. E. Latour, Judge of 

the 24*-Pergunnahs, dated 11th January 1858. 

Mrs. Charlotte Dacosta and others, (Defendants,) Appellants, 

versus 

Mirza Mahomed Alee, (Plaintiff,) and others, (Defendants,) 

Respondents. 

Mr. R. T. AUan, Baboo* Ramapersad Roy, Shumbhoonath 
Pundit, Jugudanund Mookerjee, Kishenkiskore Ghose, Bung- 
sheebuddun Mitter, and Gobindehv/nder Mookerjee, and Moon- 
shee Ameer Alee, for Appellants. 

Moulvee Murhumut Hossein, for Respondents. 

Suit laid at Company's Rupees 13,764. 
It appears from the plaintiff's statement that Zakya Khanum Whereapb 
was the sole owner of a house, the subject of the present suit, situated v er rent and 
in Entally, which she let on the 27th November 1844, for one year, to defendant pie 
Nyss, one of the defendants. Nyss continued in occupancy after the a| e I ^ n ^ 
expiry of the year. On the 14th November 1845, Zakya Khanum proprietor, 
executed a will in favor of her daughter, Peary Khanum, by which J^ ri ^te of 
she made over the house to her, and died on the 22nd January 1846. respective p 
Peary Khanum demanded rent from the tenant, but, before 8 ' ie ^ t ^ u ^ ct 
could take any legal steps to enforce payment, the defendant, stances, be de 
Fatima Khanum, with the assistance of her son, George Meyer, mined before 
junior, endeavored to enforce certain rights she claimed over the conS be inqi 

{wroperty as mortgagee. Meyer distrained the property of Nyss <** into. 
or rent under Regulation V. of 1812. Nyss contested the demand 
in a suit before the collector, and Peary Khanum filed a petition 
as owner of the house, and appeared as third party. In that 
case Nyss admitted the rights of Peary Khanum, and, as the 
distrainer could offer no proof giving him a right to distrain, the 
property of Nyss was released. Subsequently Peary Khanum 
brought two summary suits for rent against Nyss, one, No 55, for 
the period extending from December 1845 to June* 1846, and the 
other, No. 85, for the period from July to November 1846. She 
obtained a decree in the first and lost the second suit. Two suits 
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were then instituted in the civil court* to reverse the decisions of 
the collector, one by Nyss to set aside the award for rent in 
favor of Peary Khanum, the other by Peary Khanum for the 
rent for the latter part of 1846, her claim to which had been 
rejected by the collector ; and in both Peary Khanum succeed- 
ed, for it was held that, as Nyss, in his contest with G. Meyer, 
junior, had acknowledged his liability to Peary Khanum, any 
subsequent arrangement he might have entered into with Meyer 
could not bar her right to reaver rent from him. These decisions 
were passed on the 15th March 1847. It appears further 
that, on the 1st May 1847, Peary Khanum served a notice 
under Section IX. Regulation V. of 1812, upon Nyss and 
the other defendants whom Nyss had admitted into the house, 
requiring them to pay an enhanced rent of rs. 80 from a 
certain date or to quit the premises. Peary Khanum married 
plaintiff, and, on the 7th August 1847, executed a will in favor of 
her daughter Miriam, with reversion to her husband, the plaintiff. 
By this will the house in dispute and other property were be- 
queathed to her daughter, and, on the 15th of August 1847, Peary 
Khanum died. An action to recover the rent from 1847 to 1850 
was brought by plaintiff against all the defendants, but the 
case was nonsuited ; and he now, as proprietor, Miriam his step- 
daughter having died, brings the present action to recover the rents 
from 1847 to 1855. 

The defendant Nyss has not appeared. He is reported to have ' 
died some years ago, and his heirs have entered no answer. 

By the other defendants, Mr. Meyer and Mrs. Dacosta, the plain- 
tiffs right to recover rent is disputed on various grounds. It is 
urged by them that Peary Khanum was not the daughter of Zakya 
Khanum, nor was Peary married to the plaintiff ; that the premises 
in litigation were the property of Zakya Khanum, cousin of Fatima 
Khanum, who lived with George Meyer, senior, the father of George 
Meyer, junior, and of the defendants, Waud A. Meyer, Miss Meyer, 
and Mrs. Dacosta ; that in 1824, Zakya Khanum mortgaged the 
property for rs. 3000 to George Meyer, senior, who died, leaving 
Fatima Khanum executrix to his will, and she duly took out 
probate and administered to it ; that on demanding repayment of 
the loan, with interest, from Zakya, she, being then unable to pay, 
executed an ikrar on the 7th September 1844, binding herself to pay 
the amount within a certain period. Being unable to fulfil the 
terms of this agreement, she, on the 7th January 1845, sold her equity 
of redemption to G. Meyer, junior, for a nominal sum, with the 
understanding that she was to retain possession for life, and that on 
her death the property should be considered to belong to the estate 
of George Meyer, senior. That Zakya Khanum died in 1846, 
and her funeral rites were performed by Fatima Khanum, who, as 
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executrix to G. Meyer, senior, and mortgagee, entered upon pos- 
session of the property, but being pressed by the legatees under the 
will of G. Meyer, senior, for the payment of their legacies, she caused 
the property to be sold at public auction by Messrs. Mackenzie, 
Lyall and Co., and it was purchased by the defendant, Mrs. Dacosta, 
for rs. 3000, on the 26th August 1850, subsequent to the death of 
her husband Dacosta, which occurred in the previous January, and 
a regular bill of sale, dated the 2nd June 1851, was executed by 
Fatima Khanum, who also delivered over the title deeds and gave 
possession to Mrs. Dacosta. It is further urged by the defendant 
Dacosta, that a notice under Section IX. Regulation V. of 1812 could 
not have been served upon her in May 1847, for she did not occupy 
the premises till after her purchase in 1850, and was at the time of 
the alleged service of notice living with her husband in Calcutta, as 
shown by the receipts for rent paid to the owners of the houses they 
occupied in 1847, 1848, and 1849. 

The judge has not thought it advisable to enter into the question 
of the rights of the parties, but considers the plaintiff, as husband 
and heir of Peary Khanum, and being in possession, as shown by the 
collector's amulnamah of the 23rd August 1857, and paying the 
Government land rent, to be entitled to recover the rent of the premises 
at the rate mentioned in the notice from the parties in possession. He 
releases the heirs of Nyss, as the claim against them is vague, and 
the period of their occupancy uncertain ; and he decrees the claim 
from May 1 847 to the 2nd June 1851 against Fatima Khanum and her 
heirs and representatives, including Mrs. Dacosta among the number, 
and from that date against Mrs. Dacosta alone. From this decision 
an appeal has been preferred by the defendants Dacosta and the 
Meyers ; and the points we are called upon to determine first of all is, 
whether, under the circumstances, a suit for rent against the defend- 
ants in possession will lie or not, and whether, till the rights of the 
parties respectively are determined, the plaintiff can or cannot 
demand rent for the premises from the defendants. In answer to the 
plaintiff's claim for rent, the defendant Dacosta pleads adverse 
possession as proprietor of the property for which rent is demanded 
from her. The defendants also plead a mortgage from Zakya 
Khanum, from whom plaintiff also derives his title, and they state 
that she also sold to G. Meyer, junior, brother of defendant, her 
equity of redemption, as she was unable to redeem the mortgage, 
Fatima Khanum, the executrix of G. Meyer, senior, and mortgagee, 
being a consenting party. Should such be the case, Peary Khanum, 
even if she be the daughter of Zakya Khanum, could not 
succeed to the property either as heir or by virtue of the 
alleged will executed in her favor, nor could she convey any 
title either to her daughter or to the plaintiff, her alleged hus- 
band ; for, if the property had been mortgaged to the defendant 
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by Zakya Khanum, and she also alienated in their favor her 
equity of redemption, she had no further interest in the property. 

As an adverse proprietary title is pleaded in the present case by 
defendants in possession, supported by strong documentary evidence, 
we think an enquiry into and determination of the question of title 
is necessary before the claim for rent can be entertained ; and we 
think the judge should have enquired into and disposed of this 
point, which was in issue between the parties, first of alL Pro- 
ceeding, therefore, in this manner, we shall first enquire into the 
title of the litigants, and then determine whether the plaintiffs have 
a right to rent as claimed. We do not think that such a course 
will take either party by surprise, for the whole argument before us 
has turned upon the rights of the parties, and evidence in support 
of their respective rights has been adduced. The plaintiff derives 
his title, through Peary Khanum, from Zakya Khanum. It is 
alleged that Peary Khanum was the daughter of Zakya Khanum, 
and that the latter executed a will in favor of the former, assigning 
this property in litigation to her. The relationship o£ Peary 
Khanum to Zakya is denied by the defendants. In proof of Peaiy 
Khanum's being the daughter of Zakya, we are referred to the 
answer of Nyss in the contest he had with Q. Meyer, junior, when 
the latter distrained his property. In the proceedings held in that 
case, Nyss admits his responsibility to Peary Khanum, whom he 
styles the heir and daughter of Zakya Khanum. We are also 
referred to the will of Zakya Khanum, in which Peary is mentioned 
as her daughter and heir, and certain witnesses are called to prove 
the fact. As regards the statements of Nyss, we have no means 
of ascertaining what were his means of knowledge ; and his admis- 
sion, which might, to a certain extent, be binding on himself, can 
have no effect as regards the other defendants in this case. As 
regards the will of Zakya Khanum, we are called upon to admit as 
evidence of the relationship between her and Peary, a document 
which itself requires to be proved. This document appears to have 
been filed in the suit for rent instituted by Peary Khanum, and 
decided on the 15th March 1847, but it was not then proved ; and in 
the present case certain witnesses depose to the execution of a will 
by Zakya Khanum, but they have not proved that which has been 
filed. On the other hand, amidst a quantity of oral testimony 
adduced by the defendants, we have the deposition of Mr. Cole- 
brooke, formerly a pleader in this Court, under whose protection 
Peary Khanum was living for several years. He appears to have 
been intimately acquainted with both Zakya Khanum and Fatima 
Khanum, and states that Peary was a servant in Zakva's establish- 
ment, and that he took her from her family. Now Colebrooke, from 
his uncle's connection with Zakya Khanum, had full opportunity 
of knowing whether any relationship existed between her and 
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Peary ; and though it be true that he subsequently separated from 
Pciary, we do not, on that account, consider his evidence unworthy of 
credit It is urged by the counsel for the plaintiff, respondent, that, 
supposing the Court are disposed to consider the evidence of Cole- 
brooke as carrying great weight Vith it, and are led therefrom to 
conclude that Peary Khanum was not the daughter of Zakya, 
yet that does not prevent her inheriting under the wilL It certainly 
would be no bar to her inheriting under the will, had that will been 
proved, and Zakya Khanum had died possessed of the property in 
dispute ; but if either before or after executing the will she alienated 
her right in the property, the will is inoperative. But we hold that 
the will has not been satisfactorily proved. 

We find then that the evidence adduced by plaintiff in support 
of Peary's relationship to Zakya is not satisfactory, and this 
defect affects plaintiffs title as derived through Peary Khanum, 
under color of ner relationship to Zakya ; but we also find that at one 
time Peary Khanum did, through the intervention of the courts, 
exercise certain rights as proprietress, and received rents from Nyss, 
the former tenant. We also find that the plaintiff has received an 
amulnamah from the collector as proprietor of the land, and the 
possession of the decrees in favor of Peary Khanum and of the 
amulnamah makes out a prvmd facie case in favor of plaintiff's 
right to demand rent, sufficient to require us to call upon the 
defendants to show their title. 

It is asserted by the defendants, appellants, that Zakya Khanum 
mortgaged the property to their father O. Meyer, senior, in 1824, 
and that, being unable to redeem, she sold her equity of redemption 
to them in the name of G. Meyer, junior, on the 7th January 1845. 
Now, though the original deed of mortgage has not been filed, yet 
the deed disposing of the equity of redemption, drawn up by an 
attorney in the English form, has been produced ; and it recites what 
had previously occurred, making mention of the mortgage. This 
deed has been fully attested by one of the subscribing witnesses, 
Mr. Goddard, who deposed to the execution of the deed in his 
presence by the parties concerned, and we have no doubt as to 
its being a genuine and valid document Further, it is not denied 
that the whole of the original title deeds relative to this property 
are in the possession of the defendants, and were made over by 
Fatima Khanum to Mrs. Dacosta, when the latter purchased the 
property; and this fact is strong corroboration of the truth of the 
defendants' statement, that the property was mortgaged to them, for 
no attempt has been made by plaintiff to 'show that these title 
deeds were surreptitiously obtained by the defendants. Zakya 
Khanum died in January 1846, and Fatima Khanum, executrix of 
G. Meyer, senior, either with the consent of Nyss, the former tenant, 
or by some other means, took possession of the premises, and appears 
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to have held possession since 1847. In order to meet the claims of 
the legatees under her husband's will, she caused the property in dis- 
pute to be put up by Messrs. Mackenzie, Lyall and Co. to public auc- 
tion, when it was purchased by Mrs. Dacosta,on the 26th August 1850, 
and the bill of sale, dated the 2ncf June 1851, and the title deeds, 
were made over to her by Fatima Khanum on payment of the pur- 
chase money in full ; and in the bill of sale Fatima describes herself as 
heir of Zakya and mortgagee, and recites the reasons which led her 
to sell the property. We have observed above, that we consider the 
conveyance of the equity of redemption, dated the 7th January 1845, 
a valid document; and though the original mortgage deed has 
not been filed, yet we think there is sufficient proof of its existence, 
and of the bond fide nature of the transactions between Zakya 
Khanum and the defendants, as above narrated, in the instrument 
referred to. Such being the case, we find that Zakya Khanum 
had disposed of her entire rights in the property previous to the 
date of the will, alleged to have been executed by her in favor of 
Peary Khanum, on the 14th Noveniber 1845 ; and, consequently, 
neither under the will, supposing it to have been proved, nor as 
daughter of Zakya Khanum, had we thought the evidence on this 
point worthy of credit, could Peary have succeeded to this property. 
We consider the defendants to be holding possession under a good 
and valid proprietary title adverse to the plaintiff ; and we think 
further, that neither the admission of Nyss of his liability to 
Peary Khanum, nor the summary decisions for the rent of 1846 
and subsequent regular decisions for the same rent obtained by her, 
nor the fact of the collector's amulnamah being given to the plain- 
tiff, can affect the rights of the defendants, or entitle plaintiff to 
demand rent from them. Under these circumstances we decree the 
appeal, and reverse the decision of the lower court, with costs. 
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The 7th March 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 

Officiating Judga 

Case No. 524 of 1858. 

Regular Appeal from the decision of Baboo Qobindehunder 
Bidyarutitwn, Principal Svdder Ameen of West Burdwan, 
dated Qth July 1858. 

Srinath Hazra* (Defendant,) Appellomt, 

versus 
Ramdhun Hazra, (Plaintiff,) Respondent. 

Mr. R. T. Allan and Baboo Kishenkishore Ghose, for Appellant. 
Baboos Ramapersad Roy, Shumbhoonath Pundit, and Juguda- 
nund Mookerjee, for Respondent. 

Suit laid at Company's Rupees 6000. 

The plaintiff avers that, on the 15th May 1851, he purchased the Held, tbat, 
putnee belonging to the defendant, at a sale for arrears held under fen^ t the t de " 
Kegulation VIII. of 1819, and obtained possession, which he retained dar admitted 
till 1857, when, owing to disputes with the former putneedars, ^^tj*? ^ 
case under Act IV. of 1840 was instituted, and plaintiff was ejected ty Adding in 
by the decision passed under that Act on the 30th March 1857, t } ie name of 
which order was confirmed by the session judge on the 18th May I'^SundwR^ 
following. On the 19th November 1857, plaintiff instituted the gelation viii. 
present suit to recover possession. putnee^^wWoh 

The defendant avers that he has never been out of possession ; was put up for 
that, on the occasion of the estate being put up for sale in 1851, S^^d n f o^op. , 
defendant, being unable to pay in the arrear, purchased it in the pose possession 
name of the plaintiff, who is a near relative, and completed the sale ; j£%iimtiff in 
that plaintiff never had possession, and, consequently, was never whom the legal 
ejected; and not having purchased the putnee, he has no right ^ ew ^» v ^ ted » 

thereto. him to prove 

The principal sudder ameen has given a decree for plaintiff, con- *J"* h l i 7 as 5 
sidering the rule laid down in Section IX. Regulation VIII. of not a ^namee 
1819, and the decisions of this Court of the 3rd and 31st July 1847, Purchaser, 
applicable to the case. 

It is urged by the defendant in appeal, that neither the law quoted 
by the principal sudder ameen nor the precedents are applicable to the 
present case. The law quoted prohibits a defaulter bidding at the 
sale for his putnee, but it nowhere declares that a benamee purchase 
is invalid. The cases of July 1847 were the converse of the 
present, and therefore they are not applicable. In those cases the 
party who had the legal title was also in possession, and the plain- 
tiflfe sued to oust them, on the grounds that they had purchased for 
the plaintiffs benamee, but the Court refused to assist the plaintiffs in 

N 1 
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ousting the alleged benameedars. In the present case, however, the 
former putneedar is in possession, and the ostensible auction pur- 
chaser, who holds the legal title, seeks to eject him, though he has not 
paid a single pice for the putnee he claims. The principal sudder 
ameen, without calling for evidence, has rested his decision on the 
defendant's averment, that he purchased the putnee benamee in 
plaintiff's name ; and, because defendant did so, he considers defendant 
no longer entitled to retain possession, arid would give possession to 
plaintiff, though not the purchaser, because his name has been made 
use of. If part of the defendant's averment be accepted by the 
plaintiff, that the purchase was benamee, the whole should have 
been received, and the plaintiff called upon to prove his purchase ; 
and if plaintiff has been a party with defendant in contraven- 
ing the law, the Court will surely not allow him to take advan- 
tage of the wrong he has done, and, because the legal title only 
i)B in him, eject the defendant Such a course would be contrary to 
the ruling of the Court in the case of Kissenchunder Mitter report- 
ed at page 422 of the Reports of July 1851, and also to the 
decision passed in the case of Wuzeeonissa and others on the 
16th April 1855, and reported at page 145 of the Decisions of 
that year. The plaintiff himself avers that he purchased the 
putnee bond fide and paid for it, and offers proof of his averments, 
and the principal sudder ameen should have called upon him 
to prove his case. 

The decision of this Court, dated the 26th June 185(J, reported at 
page 542, is quoted by the respondent as similar to the present, and 
it is' urged that the rule laid down in that case was applicable to 
the present. 

As the plaintiff has the legal title, the presumption is that he 
is what he professes to be, the real purchaser, and has paid the 
purchase money. This presumption might, in ordinary cases of sale, 
be rebutted by the defendant, who would be at liberty to show that 
the plaintiff's title was only nominal, that plaintiff's name had, 
either with or without consent, been made use of by him, and that 
he, and not the plaintiff, paid the purchase money. But where 
a defendant knowingly acts contrary to law, he cannot plead such 
breach of law in bar of the plaintiff's title. His plea amounts to 
no plea at all. It might have been more satisfactory to the plain- 
tiff, had he been allowed to prove, as he offered, the bona fides of his 
purchase and the validity of his title ; but we think it unnecessary to 
remand the case for this purpose, for, under the circumstances, the 
possession of defendant can be looked upon only as wrongful, and no 
other decision than that already arrived at by the lower court could 
be passed in the present case. We, therefore, dismiss the appeal, 
with costs. 
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The 7th March 1859. 

H. T. RAiKESand J. H. Patton, EsQa, Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 539 of 1858. 

Special Appeal from the decision of Mr. R N. Farquharson, 
Judge of Tirhoot, dated 29th December 1857, affirming a 
decree of Syvd Ameer Alee, Moonsiff of JaUah y dated 10th 
April 1857. 

Gooman Raot and others, (Defendants,) Appellants, 

versus 

Bydnath Jha, (Plaintiff,) and Sheosuhye Singh, (Defendant,) 

Respondents. 

Baboo UTmodapersad Banerjee, for Appellants. 

Baboo Kishensukha Mookerjee, for (Plaintiff) Respondent 

This case was admitted to special appeal on the 26th August Reminded 
1858, wider the Mowing certificate recorded by Messrs. C. B. £*£££ 
Trevor and H. V. Bayley. 

" The moonsiff decided a case against defendant, petitioner, on 
the 14th April 1857. 

" The petitioner appealed to the judge, and put in his petition of 
appeal on the 12th May 1857. 

" He filed his reasons of appeal on the 9th June 1857. 

" On trial of the appeal before the judge, he rejected the appeal, 
citing the case of Ramdhun Chuckerbuttee, 8th January 1857, 
(Sudder Dewanny Adawlut Decisions, page 34), as allowing no dis- 
cretion for the admission of the reasons of appeal from decisions of 
moonsiffe after thirty day & 

" The special appellant urges that, as the appellate court itself 
admitted the reasons of appeal after thirty days, he should not suffer 
for the erroneous act of the court. The perusal of the judge's 
decision in the vernacular proves this statement to be correct 

" We admit the special appeal, to try whether this objection is not 
a valid one, notwithstanding the precedent cited, in the ruling of 
which we fully concur." 

Judgment. 

Under the precedent of the case decided on the 10th August 
1858, Hubeeboonissa Beebee, petitioner, we remand this case to 
the lower appellate court for trial on the merits. 
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The 8th March 1859. 

H. T. Raikes and J. EL Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 4 of 1858. 

Special Appeal from the decision of Mr. E. Jenkins, Officiatmg 
Addttional Judge of Tirhoot, dated 27th May 1857, revere- 
vag a decree of Mr. E. Dacosta, let Principal Sudder 
Ameen of that district, dated 26t% May 1856. 

Sheikh Bukhtour, after him his son Sheikh Shubratee, (ElaintiflQ 

Appellant, 
' versus' 

Syud Turrahum Hossein and others, (Defendants,) Respondents. 
Baboo Uwnodapersad Bcmerjee, for Appellant, Ex-parte. 

Where the This case was admitted to special appeal on the 7th January 
mortgagee had 1858, under the following certificate recorded by Messrs. B. J. Colvin 

filed accounts j a o 

for seventeen eji< ^ A bconce. 

J 6 *™ «pd en- " Petitioner was mortgagee of a village, possession of which he 
cnmt for° the bad lost, having been dispossessed by the mortgagors in Asarh 
absence of cer- 1261. He therefore sued them for recovery of the balance of the 
dilte aa>ount£ ^ oan » Yr ^ 1 iaterest, amounting to rs. 1594 He got a decree from 
it was held that the principal sudder ameen, which was reversed by the judge, on 
J^of^iniss- ^ e S roun ^ that ^ e had not fifed accounts, as required by Section 
ing the suit, be- XL Regulation XV. of 1793, for certain years of his occupancy, viz. 
2£t,*£S£; 1235, 1236, 1243, 1244, 1247, 1248, and 1260. 
filed, should " It is urged, in special appeal, that he had shown enough to estab- 
those tha? had ^^ ***** the gross rental of the village was insufficient to yield 
beeT brought more than legal interest on the sum advanced, which was rs. 1800, 
forward if^nd and that therefore the absence of accounts for some years should 
and if y themor£ n °t invalidate his claim. 

gape were un- " We find that the village having been resumed, petitioner, mort- 
aatfgfactoSyfoi %*%?*> was settled with, on the admission of defendants, in 1248 F. ; 
the missing ac- that the debt due to him had not been completely satisfied ; and that 
hlve^a^cepted the F™**?*! sudder ameen had inquired into the assets of the village 
the defendants' to ascertain what profits it yielded. Defendants had asserted its 
nu im fw° f t£re^ rental to be ra 275 yearly ; but the principal sudder ameen had 
years, and have considered this an over-valuation ; for the Government jumma was 
whe\henhe1o^ **• 59 ** ^^ aawte, which, therefore, could not have exceeded rs. 1 la 
and interest had He also recorded that plaintiff had filed and proved his jumma- 
Iron ^k" 14 *^ bundees for the years which they were for ; and they showed that 
fmct. ° U8U the assets were not more than sufficed to pay interest on the loan. 
He therefore calculated that plaintiff's debt had not been satisfied 
" We, with reference to the view of the principal sudder ameen, 
admit the special appeal, to try whether the judge was right in dis- 
missing petitioner's suit merely for absence of accounts for the 
years specified." 
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Judgment* 

This appellant lent a certain sum to the defendants, which was to 
be repaid in one lump, and at the same time received a lease of 
certain villages, the usufruct of which was to be applied to the 
liquidation of the interest due to appellant. The lease, which 
extended from 1235 to 1243, provided that, in the event of the 
principal not being paid off in that time, the appellant should 
continue in possession till the debt was liquidated. In ] 260 he 
was ousted by the defendants, who plead that special appellant 
had liquidated both interest and principal from the usufruct of the 
property ; and the special appellant, contending that the usufruct 
was barely sufficient to cover the interest of the loan, instituted a 
suit for the recovery of the principal, with interest, from date of 
ejectment He obtained a decree in the first court; but this 
decision was reversed by the judge, on the ground that the special 
appellant had not filed the whole of his accounts for the period 
during which the property was in his possession, as required by. 
law, and had not satisfactorily accounted for their absence, except 
as regards the years 1247 and 1248, and he consequently dismissed 
the suit 

It is urged before us, that the special appellant had filed thg 
accounts for nineteen years, and had attested them ; that, if these 
were valid accounts, there were sufficient data from Which the average 
profits of the property might be calculated for the years for which 
accounts had not been filed ; that the judge had pronounced no 
opinion as to the correctness of these accounts, but, because accounts 
of seven years, for the absence of which the special appellant had 
endeavored to explain, were not forthcoming, he dismissed the suit 

As the special appellant has filed accounts for nineteen years, and 
it is not pleaded by the defendants that, during the years for which 
accounts are not produced, there was anything beyond the usual 
profits from the mehal, we think the judge should have accepted, 
if found to be correct, the accounts which were filed ; and as 
plaintiff was unable to assign a satisfactory reason for the absence 
of the missing accounts, he should, for those years* have adopted 
the amount of profits as given by the defendants, and have ascer- 
tained from a calculation so made whether the principal and 
interest had been realised. We remand the case to the judge, for 
disposal with reference to the above remarks. 
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The 8th March 1859. 
C. B. Trevor, Esq., Judge, and H. V. Bayley, Esq., Officiating Judge. 

Petition No. 564 of 1858. 

Application for Special Appeal from the decision of Mr. E. F. 
Radcliffe, Officiatvng AddUiowxL Judge of Chittagong, doled 
16th December 1857, modifying thai of Movlvee Ashruff Alee, 
Prmcvpal Sudder Ameen of that district, dated 1st August 
1856, m the case of 

Raujdoolub Ghose, representative of Ramkissen Ghose, Ptavntiff, 

versus 
Omrao Singh and others, Defendants, Petitioners. 

Baboo Ramapersad Roy and Movlvee Syud Mwrhumut Hossein, 

for Petitioners. 
Mr. it T. Allan, for the Opposite Party. 

Plaintiff sued It is hereby certified that the said application is granted on the 

for possession of following grounds. 

which" contrary Rajdoolub, plaintiff, instituted a suit against Omrao Sing and 
to an engage- others, for possession of certain land, of which, contrary to an en- 
Sto'with^hem, gagement entered into with them, he had been dispossessed by them, 
he had been dis- and for damages, and interest on the same, caused by his dispossea- 
lendanta! 7 nnd S * 0TL ^ appears from the plaint that the plaintiff held a decree 
for damages and against the defendants, and, as a means of realising the sum due, 
same!* 4 ° n ^ agresd to take from defendants a farm for eight years of certain pro- 
befendants perty, reserving rs. 800 from the collections yearly, and paying off the 
piatShad^ 8um decreed- gradually from it ; the farm was taken in 1211 M. S., 
signed the pro- and during that year and 1212 and 121 3 plaintiff remained in posses- 
f* 1 and U cow£ 8 * 0,1, ^ a * *"* collections fell short of the rs. 800 which he was to reserve 
quentWth^are in payment of the amount decreed against the defendants. He now 
not liable to him gueg f or possession, with damages, measuring his damages at the sum 
iiTthYmJto of which he collected short of rs. 800 in the years 1211, 1212, and 1213. 
short collections Defendants in their answers aver that plaintiff gave his istafa 
to his religiia! voluntarily, and that they are not liable for the short collections made 
tion. by him in 1211, 1212, and 1213. He can, if he thinks fit, collect 

ccJ?^epiain! them from the ryots. 

tiff a decree for The lower court gave plaintiff only a decree for possession. On 
oT^^,° D the topped ^ e j u dg© gave the plaintiff possession, with damages and 
jndgegave plain- interest, as claimed by him. 

s^ht de foT £■ Defendants now appeal specially, urging that, as plaintiff was not 
him. dispossessed by them, but voluntarily resigned the farm ; and as 

a I i^ i tharthe c 0118 ^ 11611 ^ they have not been guilty of any breach of contract, 
rcaHwnein this they are not justly liable to damages with interest 

case is, whether 

plaintiff voluntarily resigned the lease or was dispossessed of it. If the former, he will have 
no action against the defendants \ if the latter, they will he justly liable for damages. This issue 
not having been tried below, the case is remitted to the first court for re-investigation. 
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On referring to the pleadings, we find that the real issue in the 
case has not been properly tried. The plaintiff says he was dispos- 
sessed, and that the istafa which he gave was not a voluntary one. 
Defendants say it was a voluntary one. Now it seems clear that, if 
the defendants' averment be proved, they cannot be made liable for 
damages. In that case plaintiff will have himself receded from the 
contract, and will consequently not be in a position to sue the defend- 
ants for damages on account of a breach of it on their side. If 
however plaintiff's allegation be proved, the defendants will justly 
be liable for damages. Under this view we think it necessary to 
remand the case to the judge, with instructions that he remand it to 
the principal sudder ameen, directing him to frame an issue on the 
point above noted and give a clear determination on it, and after- 
wards pass such a judgment as to damages as the justice of the 
case may seem to him to require. 



The 9th March 1859. 
C. B. Trevor, Esq., Judge, and H. V. Bayle y, Esq., Officiating Judga 

Petition No. 1322 of 1858. 

Application for Special Appeal from the decision of Mr. E. 
Jerikma, Additional Judge of Tirhoot, dated 7th May 1858, 
affirming that of Mozdvee Syud Mahomed Wittayvl Hossein, 
Moonsiff of Bhawara, dated 30th May 1857, in the case of 

Ramloll Chowdree, Plaintiff, Petitioner, 

versus 

Bhoyrub Dutt Jha and others, DeferuhamJU. 

Baboo Urmodapersad Banerjee, for Petitioner. 
Moonshee Ameer Alee and Baboo Dwarkanath Mitter, for the 
Opposite Party. 

It is hereby certified that the said application is granted on the Held, that ti 
following grounds. ™!L n * * n 21 

__. .° P t it ii tint • i» • ft summary cas 

The judge has declared the deed of sale in this case invalid, nth Man 
because the butwara of the property held by the vendor and a ^JJ J J£^ b 
co-sharer jointly was not made by the revenue authorities under petitioner, w 
Regulation XIX. of 1814 He cites the summary case, 11th March th \ fc > wbere P r 

Derfcv was n&r 

1844, collector of Mymensingh, petitioner, to support his judgment fy that of G 
The ruling in that case is to the effect that, where an estate is ve ™ men t w 
partly the property of Government and partly that of individuals, !mai£ imparl 
a butwara must be made under Regulation XIX of 1814. But 41 ™ sho d u * d J 
here the judge has improperly held a deed of sale invalid, on the Ration xTx. 

1814, and th 
in this case where the party partitioned his property with a co-sharer, by a private arrang 
< raent, that precedeut had been misapplied. 
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sole ground that the vendor partitioned his property with his 
co-sharer by a private arrangement. 

The case is remanded, that the judge may decide on the validity 
of the deed of sale and the general merits of the case upon the 
whole evidence on the record. 



The 10th March 1859. 

A. Sconce and C. B. Trevor, Esqs., Judges, and H. V. Bayley, Esq., 

Officiating Judge. 

Case No. 250 of 1857. 
Regular Appeal from the decision of Baboo Taralcant Bidyar 
sagur, Principal Sudder Ameen of CuMack, dated HOth 
December ] 856. 

Bamkissen Patjoshee Mahapatur, (Defendant,) Appdlcmt, 

versus 
Hurrykissen Mahapatur, (Plaintiff,) Respondent. 

Bahoos Shwmbhoonatk Pundit and Kishenkishore Qhose, for 

Appellant 
Moonshee Ameer Alee, Baboo KishensvJcha Mookerjee, and 

Movlvee Murhvmut Hossein, for Respondent 

release pleaded PLAINTIFF sues for one-third of certain landed property, julkur, 
by a guardian houses, grain, lands, ornaments, or their value, and for his name to 
miiSTwarf r£ he registered as proprietor of the landed property for which he sues, 
quires clear and The suit was laid at rs. 47,106-5-9-9, and was instituted on the 13th 
fte rong exe^tion! September 1855. No claim for mesne profits is included in it 
and that, in a Gopebundoo Mahapatur, a priest at Pooree, was the great-grand- 
StTon* toU£ &ther of plaintiff and defendant He had three sons, Duposingh, 
the parties, a re- Jugutanund, and Kishenchunder ; and these three held their father s 
J^^^ 8 ^ property as a joint undivided Hindoo family. Duposingh and 
even if proved, Jugut had no issue ; Duposingh then adopted as his son his nephew, 
be necessarily p U( j d labh the second son of Kishenchunder; Jugutanund adopted 
Held, th»t de- the third son of Kishenchunder, i. e. Komullochun, the eldest son of 
fendant, , having, Kishenchunder being Bonmalee, who, with Puddolabh and Komul- 
pLStSr/i^mklochun, lived as a joint undivided Hindoo family. Bonmalee, 

nor, received cer- 
tain bonds as part of plaintiff's share of his ancestral property, was bound to account to plaintiff 
for them, even if the bonds were on account of the separate transactions of the parties and 
irrespective of their rights as ancestral co-sharers. 

Held that, where it was not shown that repayment of a mortgage of part of property was 
made from other than the joint funds, or that the property was other than joint ancestral, plaintiff 
was entitled to his share. 

Held, that a julkur not being shown to be other than part of ancestral property, a forming 
settlement with a stranger on resumption does not destroy the proprietary title of plaintiff 
according to his share. 

Held that, where defendant did not prove his plea ttrnt, after receipt by him as guardian of 
ornaments and clothes, the share of the plaintiff, he, defendant, made them over to plaintiff, plain* 
tiff is entitled to a decree for them. 
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having no issue, adopted plaintiff Disputes arose between Puddolabh 
and Komullochun as to the shares of the property ; and the latter 
having, on the 21st May 1831, applied to the collector for a partition 
of the property, the matter was referred to arbitrators. That failing, 
the collector took up the case, and, by his proceeding of the 4th 
April 1834, divided the property into three shares : one to Puddolabh 
for himself, one to Puddolabh as guardian of plaintiff, and one 
to Komullochun ; Puddolabh receiving, on account of his being the 
eldest, one-tenth more than the others. 

Plaintiff's averments are, that after this decision arbitrators were 
again appointed, whp divided the whole property, real and personal, 
ancestral and self-acquired ; that Puddolabh and Komullochun 
acquiesced in this ; and Puddolabh took his own share, and also 
that of plaintiff in trust, and was in full possession of both ; that 
plaintiff demanded his own share after his majority, which was 
attained on 4th of Srabun 1 254 ; that half the landed property, some 
houses, and money and grain, were made over to him, plaintiff, but 
the rest was withheld ; and that finally plaintiff separated from 
defendant's family in Kartikh 1258. 

Defendant's main pleas in his answer were, that some of the joint 
property, such as rooms in a house, was indivisible ; that the julkur 
sued for was held by him under a settlement from Government as 
his own property, after a previous farming settlement made with a 
stranger by Government on its resumption, and was not now part 
of the joint property ; that the village of Zeerakundy having 
been mortgaged, the debt was repaid from defendant's own 
funds, and not from the joint property, and would thus revert to 
the mortgagors; that plaintiff was a major in 1252, and gave 
defendant a full release on the 15th Jfcyt 1253, having received all 
the money, grain, ornaments, &c., due to him for his share. Of the 
matters sued for, rs. 34,363 were on account of bonds, i. e. rs. 16,201 
and the interest equal to the principal, rs. 1 6,201. The defendant 
denies that these bonds formed any part of the ioint property, but 
were distinctly set forth in the arbitrators' proceedings as the indivi- 
dual and distinct transactions of each separate sharer, and pleads 
that the plaintiff shows nothing of what amount of the bonds had 
been realised, or what not, or what right he had as co-sharer in the 
several bonds entered in the lists given to the arbitrators of the pro- 
perty of each sharer. As to the ornaments, defendant pleads that 
plaintiff had received all to which he was entitled, and the same in 
respect to cash,* grain, &c. > 

The principal sudder ameen held the release of 15 th Jeyt 
1253, pleaded by defendant, not proved. He observed it was 
on stamp of double the necessary value, and on paper in use 
for pleading and not for deeds, and was not purchased by plaintiff or 
his dependants ; further, that the deed was not registered, and that 

O 1 
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the signature on it differed from plaintiffs signature on a power 
of attorney filed three months before the principal sudder ameen's 
decision in this case. The principal sudder ameen thought that 
plaintiff should have his share of tne ornaments according to the 
list of 1833 corresponding with 1 254 U. As to the bonds, he held 
plaintiff responsible to defendant for them or their value, but 
without interest The principal sudder ameen considered plaintiff 
entitled to his share of mouzah Zeerakundy, because the arbitra- 
tion award made no distinction as to it, otherwise than being a 
portion of the landed property to be divided between the three 
parties. For one-third of the whole landed property and of the 
julkur, the principal sudder ameen gave plaintiff a decree, but held 
certain items, such as rooms in a house, the right to a certain area 
at the kitchen hearth of Juggurnath, and a certain extent of idol 
car-ropes to be indivisible. The costs below were awarded against 
defendant according to the amount decreed to plaintiff 

From this decision defendant appeals ; and we have to decide, Id, 
whether the release pleaded by him is proved ; 2nd, whether plain- 
tiff is entitled to receive the bonds or their value from defendant ; 
3rd, whether plaintiff's claim to one-third of mouzah Zeerakundy is 
good ; AAh, whether his claim to one-third of the juUcur sued for is 
valid ; 5th, whether the principal sudder ameen's decision as to the 
ornatn&nts and clothes decreed to plaintiff, is correct. 

Judgment. 

In respect to the alleged release, we concur with the principal 
sudder ameen that it has not been proved. Irrespective of the 
grounds stated by that officer for suspecting its authenticity, we 
consider the vague and general terms in which the document is 
worded were most unlikely to have been used in a paper of this 
kind, which would have specified the details of property received 
for plaintiff by defendant, and also in the same detail what had been 
maae over to plaintiff and for which such a release would be binding 
on him, especially looking to the character in which the parties 
stood of guardian acting as trustee for a minor, and the penod at 
which it purported to have been given, i. e. about that of the 
attainment of his majority by that minor. Independently, however, 
of the terms' of the document* we doubt whether, even if a docu- 
ment of such a character had been executed at all between the 
defendant, the guardian, and the plaintiff, the minor, at the parti- 
cular period it was alleged to have been, we shoydd have accepted 
it as conclusive, considering the fiduciary relation in which the 
guardian stood towards the minor. 

As to the debts secured by bonds, it is argued for appellant that 
these cannot be decreed to plaintiff, as the lists of property of each 
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sharer, filed with the arbitration award of 1838, specify th,em to 
be " personal debts due to each sharer from the subordinate pilgrim 
agents, and a matter for adjustment by each sharer on his 
own account" It is further urged, that the arbitration award 
speaks of them as " debts which shall be adjusted, paid, and reco- 
vered, as individual debts/ 1 In fact that these debts are not part of 
the joint property divided between the three sharers. We are of 
opinion that, as it is clear defendant received these bonds as part of 
the plaintiffs share of the property, when he (defendant) acted as 
guardian and trustee for plaintiff, then a minor, he must account 
to plaintiff for them or for their value. That he himself accepted 
this liability is clear from his own petition of the 18th January 
1838, wherein the bonds are referred to as an item of property 
belonging to each sharer respectively, and he acknowledges the receipt 
by himself for plaintiff of the whole share of the latter. We 
accordingly consider the principal sudder ameen correct in his order, 
that the defendant should be responsible to plaintiff for these 
bonds or their valua 

In respect to plaintiffs claim to one-third of mouzah Zeerakundy, 
defendant, appellant) nowhere shows that the payments, he alleges 
he made from his own funds, to repay the mortgage and recover 
the property, were so made, or what those payments were, or when 
made. As the case stands, the village is one of those forming the 
landed property, to one-third of which plaintiff is entitled ;*and the 
payment to redeem the mortgage must be considered to have been 
made from the rents of the joint property, as the contrary is not 
shown. Thus, therefore, the principal sudder ameen's order in 
this matter also must be affirmed. 

The jwlkwr is claimed by defendant on the ground that after 
resumption it was first farmed to a stranger, and then his father 
engaged for it on his own account But it is nowhere shown that 
this julkur was other than part of the joint property ; and such 
a settlement would not annul the proprietary rights in it : and to 
one-third of those rights plaintiff is entitled as much as to that 
proportion of the rest of the property. 

The principal sudder ameen has decreed to plaintiff so much of 
the ornaments and clothes sued for as were in the list with the 
award of January 1838. The defendant's plea, that these articles 
had all been duly made over to plaintiff at his marriage and on 
other occasions, is not substantiated ; but he does not prove this, 
or show in any way what of these articles, at what periods, were 
made over to plaintiff. We therefore think the principal sudder 
ameen correct also in his view on this subject 

We dismiss the appeal, with costs on appellant, proportionate to 
the amount decreed against him below. 
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The 10th March 1859. 

A. Sconce and C. B. Trevor, Esqs., Judges, and H. V. Bayley,Esq., 
Officiating Judge. 

Case No. 655 of 1857. 

Regular Appeal from the decision of Mr. R. P. Harrison, Offi- 
ciating Judge of Hooghly, dated 24tth January 1857. 

Madhubchunder Roy, (Defendant,) Appellant, 
versus 
• Shamanund Gosain and Acbootanund Gosain, (Plaintiffs,) 
Respondents. 

Baboos Ramapersad Roy and Kishenkishore Glwse and Mr. 
R. T. Allan, for Appellant. 

Moonshee Ameer Alee and Baboos Shurribhoonath Pundit, 
Dwarhanaih Mitter, Unnodapersad Baneriee, Aushootosh Chat- 
terjee, and Roy Sreenath Sein, for Respondents. 

Suit laid at Company's Rupees 1,89,854-6-6. 

Suit to set The respondents, Achootanund Gosain, and his nephew, Shama- 

ka»w set'up'by nuna< Gosain, son of Rohineenundun Gosain, deceased, are the 

defendant, appei- admitted proprietors, in equal shares, of an assessed estate, named 

been executed b* c ^ ur B°l°g oree > an d °f a rent-free estate named turuf Bologoree ; 

plaintiff*. The and they have brought this suit to set aside as false and fabricated 

held 1 tttewet ^ our ^ eases » which the defendant, appellant, Madhubchunder Roy, 

not to begenSn?; professes to have acyuired from them severally for their half shares 

ti nd t "^uflW 6 * 1 k* ^ e tw0 P* !? 61 ^ 8 mentioned. The lands in question have for 

i«upon ttSuBvi' many years been leased, by successive engagements, to the pro- 

deace affirmed, prietor of the Sooksagur indigo factory : this factory devolved on 

Madhubchunder Roy, appellant, by purchase, in Assin 1260, and 

it is allowed that the latest lease of the above two estates, which 

expired at the close of the Bengalee year 1261, expired after the 

Sooksagur factory had passed to Madhubchunder Roy, and 

that this person was the de facto tenant for the latest year of 

the lease. So far then, to the close of 1261, the relation of 

the parties before us as landlords and tenant, with respect to chur 

Bologoree and turuf Bologoree, is uncontested: but early 

in 1262 a dispute broke out. The two proprietors, Achootanund 

and Shamanund, professed to have assumed possession of the two 

estates, as of course, on the expiration of the last lease. They were 

opposed, however, by Madhubchunder Roy, who asserted that the 

lease had been renewed to him by both proprietors for thirteen 

years, from the commencement of 1262 to the close of 1274 : and 

in consequence of the violence of their altercation, the magistrate 

having, taken cognizance of the case under Act IV. of 1840, the 

possession of the former was affirmed, first by that officer and 

afterwards on appeal by the session judge. Accordingly the 
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proprietors, Achootanund and Shamanund, have instituted this suit 
to quash the possessory award made in favor of Madhubchunder Roy, 
and to declare the leases purporting the renewal of the farm to be 
invalid. The sole question raised then in this suit is a question 
of fact, that is, the authenticity of the renewed leases ; and 
necessarily the onus of establishing that authenticity rests on 
the defendant, Madhubchunder, who produces the deeds as emanat- 
ing from the proprietors and constituting him a tenant for years 
under them. 

The case which the defendant, appellant, endeavors to substan- 
tiate for himself is this. Being in possession under the old lease, 
to the close of 1261, Madhubchunder Roy asserts, and it may be 
conceded, that it was highly important to him to make arrangements 
in the course of that year for sowing indigo seed, so as to secure 
the crop in 1262, for which alone the lease was valuable as 
an adjunct to his factory. Accordingly, evidence is adduced to 
show that Madhubchunder, at the close of Assin 1261, went to 
communicate with the Gosains, relative to the renewal of his lease-; 
that on 3rd or 4th Kartikh following, the Gosains, who lived on 
the opposite bank of the Hooghly, at Bologoree, crossed over to the 
Sooksagur factory, and discussed with Madhubchunder the terms of 
the new lease ; that the terms were verbally agreed upon ; that in 
consideration of the renewal, the^um of rs. 1200 was to be paid liy 
the tenant ; that on 7th Pous, the Gosains, Achootanund and 
Shamanund, went to the defendant's factory and received rs. 600, 
being one-half of the consideration money ; that in the latter half 
of the month of Cheyt, after mutual discussion, the drafts of the 
deeds intended to be executed were prepared ; that on the morning 
of 3rd Bysakh 1262, the Gosains again proceeded to the defend- 
ant's factory, when rs. 300 was paid to each of them ; the kuboo- 
lyuts for the leases of the khiraj and lakhiraj estates and the secu- 
rity bonds were executed and delivered by Madhubchunder and his 
surety, Denonath, and on the other hand the pottahs were execut- 
ed and delivered severally by the two Gosains ; that powers of 
attorney were at the same time executed to enable the agents named 
therein to register the deeds, that is, Shamachurn and Doorgachurn, 
to register the pottahs on behalf of the lessee, and Kashinath Palit, 
a mooktear of the Gosains, to register the kuboolyuts and security 
bonds on behalf of the lessors ; and that on 1st Jeyt 1262 the 

Sttahs were registered in the office of the register of deeds at 
ooghly. 

To support this succession of events, *we have no lack of evidence. 
We can neither say that any of the links in the transaction is sup- 
ported by too few witnesses, nor that, so far as we see, any circum- 
stances personal to the witnesses affect the credibility of their 
testimony. Nevertheless, we unhesitatingly concur with the zillah 
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udee in disbelieving the (defendant's) appellant's witnesses, and in 
raiding the leases set up by him were not executed by the Gosains, 
the respondents in this appeal 

In the first place, we observe that our reliance on the trustworthi- 
ness of the transaction is affected by the absence of any written 
evidence of the contract said to have been verbally entered into in 
Eartikh 1261, or of the receipt by the Gosains of an instalment of 
the consideration money in the following month of Pous. The 
appellant brines up his own accounts, to show that on 7th Pous 
ra 600 were disbursed on account of the Gosains. But his books 
were in his own control : and the fact remains that, up to the 
asserted execution of the deeds, the 3rd Bysakh, the Gosains are 
not shown by any writing to have expressed directly or indirectly 
their assent to the contract In truth, no reason is assigned for 
delaying the execution of ^ contract which is said to have been 
1 matured in Kartikh 1261 : and whether we look to the strong 
intent of the defendant, appellant, to secure a renewal of his lease, 
or the ready assent of the lessors to come into his terms, the delay 
in giving the contract a written recognition for so many months 
detracts from the credibility of the verbal completion of the 
contract 

Again, another remarkable and unexplained circumstance is the 
mode of effecting the registry of the pottahs. What the witnesses 
for appellant say is, that first the principals exchanged deeds ; and 
after, that the Gosains gave the pottahs to the mooktears, Shama- 
churn and Doorgachurn, for the purpose of being registered. Both 
these persons profess to have been .accidentally present at the 
factory, and when the deeds were handed over to them,- they 
are said to have made arrangements among themselves to 
meet at the Sooksagur Gh&t on the last day of Bysakh, and 
thence to start for Hooghly for the purpose of registering 
the pottahs. Meanwhile, we are given to understand that 
these deeds were left in charge of Doorgachurn. Thus, it seems 
to us, both the assumed indifference of the defendant, appellant as 
to the custody of the pottahs throughout all Bysakh, and the 
unaccountable postponement of the registry, create the strongest 
presumption that the execution of the deeds did not take effect on 
the 3rd Bysakh as represented. Not only were the pottahs not 
registered till the 1st Jeyt but the kuboolyuts have not been regis- 
tered at all • This last omission may be ascribed to the Gosains, who 
are said to have had the custody of the deeds; nevertheless non- 
registry indicates an incomplete and inharmonious arrangement 
ttnd, taken in connection with the objectionable course followed with 
regard to the registration of the pottahs, deepens our impression of 
the fraud and falsehood involved in the imputed execution of the 
deeds. 
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' So it seems to us that the conduct ascribed to the Gosains 
throughout, as if to exhibit their thorough assent to the renewal of 
the lease, is unusual and improbable: they are said to have gone to 
the factory on 3rd or 4th Kartikh 1261 to complete the preli- 
minary arrangement ; again in Pous to receive half of the consider- 
ation money; lastly, on 3rd Bysakh to execute the deed And 
again, an unaccountable explanation is volunteered as to the prepa- 
ration of the fair pottahs : one Kenaram Dass, a casual hanger-on, 
professes to have been employed by the Gosains to write them out, 
from rough drafts, on stampt paper, but not, he says, at their own 
house, for he was told to write at the house of a neighbor, 
Sreemunt, lest at the Gosains' own house he should be dis- 
turbed, and the stamps should, from some mistake, be injured. 

Again, at the hearing of the appeal, the strongest presumption 
of fabrication was made clear to us from the appearance of the 
signature of Achootanund Gosain on the two pottahs ascribed to 
him. One pottah, as already stated, includes the lakhiraj estate, 
the other the assessed estate. So the old lease was coverea by two 
pottahs for each of those mehals. Now the signature of Achoota- 
nund on each of the old pottahs, as might be expected, slightly 
varies in form ; and what is most remarkable now is, that the 
signature on each of the new pottahs is an exact fac simile of the 
signature on the corresponding old pottah. A fresh signature on 
two deeds, as in these new pottahs, might slightly vary in the 
formation of the letters and general style : but in the instances 
before us the writing takes the character of stereotype, the signature 
on the lakhiraj deed being a faithful copy of the signature on the 
old lakhiraj pottah, while the correspondence on the two pottahs 
for the khiraj estate is equally faithful 

The pottahs purport to have been executed on 3rd Bysakh 
1262, and the registration was deferred, as has been explained, to 
the 1st Jeyt. Within that interval no publication of the renewed 
lease was made. Now it happened that, on the night of 3rd 
Bysakh, a theft, attended with the supposed murder of the thief, 
occurred in one of the villages of the farm. Next day, the 4th, 
one Sreekunt, describing himself as naib of the farmer Madhub- 
chunder, forwarded a written report of the occurrence to the 
zemindars ; and the latter, on the same date, by their manager 
Bamachurn, transmitted the same report to the magistrate, accom- 
panying it with what, under the circumstances of this case, may 
be characterised as a peculiar statement. The zemindars thought it 
necessary to account for the interference of the naib of , as was said, 
the late farmer. The lease had expired, it was observed, in 1 261,* 
but the naib of the late farmer having not given in his 
accounts was still on the spot This report was received openly 
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by the magistrate on 4th Bysakh ; and it amounts, at all 
events, to a plain repudiation of a new lease. Thus, while we have 
on the part of the lessee no publication of the renewed lease till the 
registration on 1st Jeyt, we have on 4th Bysakh, on the part 
of the zemindar, that is, on the day following the asserted renewal 
of the farm, an open declaration, that the relation of landlord and 
- tenant, formerly existing, had terminated. 

We have no difficulty in conceding to the appellant that, for the 
purpose of continuing to his factory the supply of indigo plant 
tipon which the factory has hitherto been worked, he had a very 
important object in securing a renewal of the expiring lease. We 
may also allow that appellant, being in possession in 1261, had 
made arrangements for the sowing of indigo which could not be 
cut till the early months of 1262. Such considerations may at the 
most suggest some not very material probability in favor of appel- 
lant's case, but are quite inadequate to determine the conclusion 
to which we come with respect to the main, and indeed only, fact 
Upon which we have to adjudicate. 

We dismiss the appeal, with costs. 
• i ii ■ .i 

The 14th March 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and Q. Loch, Esq., 
Officiating Judge. 

Case No. 511 of 1856. 

Regular Appeal from the decision of Baboo Oobindchunder 
Chowdree, Principal Sudder Ameen of Moorshedabad, dated 
5th August 1856. 

Gunnesh Dass Aghurwall, Mooktear and Qomashta of Hurdialjee 
Ramseek Doss, Insurance Company, (Defendant,) Appellant, 

versus 
Pertab Singh Dooghur, (Plaintiff,) Respondent. 

Moonsltee Ameer Alee and Mr. A. Carapiet, for Appellant 
Baboos RamapeVsad Roy and Bungsheeovddv/n MiMer and Mr. 
R. T. Allan, for Respondent 

Suit laid at Company's Rupees 8852. 

mit^ncetoe ^ PRELIMINARY objection was taken to the hearing of this appeal 
real defendant by the pleader for the respondent, on the ground that the appellant 
wai wcurity in ^^ failed to furnish the security required under the provisions of 
the lower court, Regulation XIV. of 1829. He pleaded that the real appellant in 
•^mei^thOT 6 ^ 8 ca8e was Hurdialjee, an inhabitant of Jeypore, situated beyond 
i>a»ed, could noS'the limits of the Company's territory, and that the law quoted enacts 
t* ^ ti *!** *? that every person, being a resident of a foreign country, instituting or 
a^Snt, °* defending an original suit, or prosecuting or defending an appeal, 
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shall furnish security for all eventual costs of suit, and further, that 
no appeal shall be admitted unless the required security be furnish- 
ed. He urged, moreover, that, as defendant in the original cause, 
Hurdial was required to conform, and did conform, to the require- 
ments of the law in this respect ; and that the objection, now raised 
by him against the hearing of the appeal, was urged both in the 
zUlah and this Court 

The appellant's pleader argued that, as the respondent had 
designated his client an inhabitant of Zeeagunge, zillah Moorsheda- 
bad, in the plaint, he was debarred from pleading Regulation 
XIV. against the hearing of his appeal ; that his furnishing the 
security demanded in the original action was an inadvertence 
and quite unnecessary ; and that the transactions comprised in the 
suit ranged over the localities of Patna, Moorshedabad, and 
Mirzapore, cities lying within the limits and jurisdiction of the 
Company's courts. 

On reference to the record) we find that the real defendant in the 
cause was Hurdialjee, and that, as a resident of a foreign territory, 
he was on that account required to furnish the security prescribed by 
the law ; that Gunnesh appeared in the gftiit under a power as agent 
on the part for his principal, Hurdial ; and that it was Gunnesh, 
and not Hurdial, who was styled a resident of Zeeagunge in the 
plaint This appeal, therefore, can only be regarded as the appeal of 
Hurdialjee ; and as he has failed to make himself rectus in cwrid 
by providing the security the law demands, we are of opinion that 
he cannot now be heard We therefore dismiss his appeal, with 
costs. . 
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The 14th March 1869. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 

Officiating Judga 

Case No. 166 of 1857. 
Regular Appeal from the decision of Mr. J. Weston, 2nd Prin- 
k cipal Sudder Ameen of Tirhoot, dated 9th December 1856. 

Baboo Doorga Dutt, (one of the Defendants,) Appellant, 

Versus 

Baboo Gunnesh Dutt, (Plaintiff,) and others, (Defendants), 

Respondents. 

MouZvee Syud Murhumut If ossein and Mr. A. A. Sevestre, for 

Appellant 
Baboo Ramapersad Roy and Moonshee Ameer Alee, for (Plaintiff,) 

Respondent 
, Suit laid at Company's Rupees 5400. 

^ m °to This was a suit for foreclosure of a mortgage, which the principal 
prove locaiaiB- sudder ameen decreed in favor of the mortgagee, because the mort- 
tom of redeem- gagor had forfeited the equity of redemption by neglecting to liqui- 
w^SSprin^ date ^ e amount advanced, with interest 

cipal debt, and The mortgagor has brought this appeal, and pleads that he is 
mt«re«tfifom the en ^ fc i e( j to redeem, because he has liquidated the principal of the 
of foreclosure debt, with interest from the date of notice of foreclosure, in coofor- 

Srtom^b^ nty ^^ the termB of ^ b(md and local u ? 8 « e » which admits of 
not the law, hu this mode of settlement in mortgage transactions when no stipula- 

^"redemption ** on ^ ^ e mte °* i^te 1 *® 8 ^ is specified in the deed Jn proof of the 
could not be sua- existence of this local custom, the appellant's pleader lays before the 
tained * Court two orders of the civil court of the zillah, which, he assumes, 

show that the payments, made in the manner pleaded in satisfaction 
of the mortgages involved in those proceedings, were accepted, and 
the mortgages held to be discharged thereby. But the instances 
quoted afford, in our opinion, no proof of the rule or usage pleaded ; 
for the orders referred to were merely such as would be passed in the 
common course of procedure, on a mortgagor's paying into court such 
amount as he deems to be due to his creditor, and which the court 
is bound to receive without question. ' 

The law, Section II. Regulation I. of 1798, expressly enacts that, 
when a mortgagor, after issue of notice of foreclosure, wishes to 
pay off the debt and redeem the property, he must deposit the prin- 
cipal sum, but with the stipulated interest thereon, not exceeding 
the legal rate of 1 2 per cent, or, if interest be payable and no rate 
has been stipulated, with interest at the established rate of 12 per 
cent Again, as regards the terms of the contract, which the appel- 
lant professes to have discharged in all their entirety, we observe 
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that they covenant only for the repayment of the loan with interest, 
without any specification as to its rate or the mode of settlement. 

We have, therefore, to determine whether the appellant, in paying 
the principal, with interest .from date of notice of foreclosure, has 
conformed to the requirements of the law above quoted. That law, 
however, distinctly declares that, where no rate of interest has been 
recorded, interest according to the established rate of 12 per cent 
must be paid up by the mortgagor. Now the mortgagor, appellant, 
excuses himself from payment at this rate on the ground of local 
custom, which he asserts justifies him in calculating interest as 
payable from the date of notice only ; but he not only fails to satis- 
fy us that such is the custom, but, even if such custom prevails, 
we are of opinion that it could not override the law in any case 
brought up for judicial decision before the courts of the country. 

We, therefore, see no reason to interfere with the decision pass- 
ed below, and reject the appeal, with costs. 



The 14th March 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 

Officiating Judge. 

Case No. 317 of 1857. 

Regular Appeal from the decision of Baboo Kassisswr MUter, 

Principal Sudder Ameen of Hooghly, dated 17th Jcmwary 

1857. 

Aga Mahomed Kumul Tehranee, (Plaintiff,) Appellant, 

versus 

Aga Abbas Tehranee, (Defendant,) Respondent. 

Baboos Shumbhoonath Pundit and Kishenkishore Ohose, for 

Appellant. 
Moomhee Ameer Alee, for Respondent. 

Suit laid at Company's Rupees 14,74s0-2<7.-2&. 
It appears that Haji Kurbulye Mahomed, grandfather of plain- When a party 
tiff and great>-grandfather of the defendant, established an imam- J^ 11 ^^ 
bara in Mirzapore, in the town of Chinsurah, and assigned certain of wuqf pro- 
wuqf lands for its support No mootuwullee was appointed by the S^wi!^ e«s£ 
endower ; and after his death the plaintiffs brother held possession rise the office 
of the wuqf lands, and performed the duties of mootuwullee. After ^ny 00 *"!??!! 8 
his death the plaintiff sued his son, the present defendant, to reco- defendant, held! 
ver possession from him of the whole of the wuqf property. This 2S fc,a j^ epl /f n " 
suit was amicably settled, and a solanamah filed, by which both proved by a ju- 
dicial decision 
of a civil coart to have misappropriated part of the wuqf property, he could not look to the 
court to assist him, as he did not come into court with dean hands. 
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litigants were to be considered as mootuwullees. On the death of 
one Rumzan Alee, the gomastah, who had charge of the collec- 
tions and other affairs of the wuqf property, one Nujeeboodeen 
was appointed, for whom defendant became surety. The appoint- 
ment appears to have been unsatisfactory to the plaintiff, and 
quarrels again broke out Plaintiff charged the gomastah with 
appropriating the collections, and not furnishing funds for the 
celebration of the mohurrum, and keeping back the accounts 
of the estate ; and to recover these accounts he instituted a 
summary suit ags^nst the gomastah under Section XX. Re- 
gulation VIL of 1799. Defendant filed a petition, stating that 
the accounts had been delivered to him ; and the collector ultimately 
dismissed the suit on the 21st February 1854. Defendant then, in 
collusion with the gomastah, appropriated the collections of the 
wuqf property, and so ousted the plaintiff ; and plaintiff now sues to 
recover possession of his share of the wuqf property, and to be 
restored to his office of mootuwullee. Previous to the decision of 
the summary suit brought by plaintiff against the gomastah, it 
appears that a suit had been brought by the defendant on the 1 9th 
November 1853 against the present plaintiff, to recover from him 
certain properties belonging to the imambara which plaintiff was 
alleged to have appropriated, and he obtained a decree against 
plaintiff for the value of the said properties, amounting to upwards 
of rs. 1500. 

The principal sudder ameen dismissed the suit, on the ground 
that the plaintiff had, in the former suit, been convicted of mis- 
appropriation of the property belonging to the wuqf estate, and the 
futwa of the law officer declared that a mootuwullee might be 
removed for such an offence. , 

It is urged in appeal that the principal sudder ameen has 
misunderstood the purport of the futwa ; that, admitting plaintiff 
to have misappropriated part of the wuqf property, he could only 
be dismissed from his situation of mootuwullee by the Government 
or the endower, but his coadjutor in office and co-sharer in the 
wuqf property had no authority to deprive him. He therefore 
proposed two issues: Jurat, supposing plaintiff to have been 
guilty of misappropriation, yet, under the law and circumstances of 
the case, is he not entitled to be restored ? and, second, whether mis- 
appropriation was made by the plaintiff, appellant, or by the defend- 
ant, respondent. 

We find from the decree of the additional principal sudder ameen, 
dated the 20th April 1855, that the plaintiff, having taken away cer- 
tain properties belonging to the imambara, which he failed to restore, 
was adjudged to pay their valua That decision has never been 
reversed. But it is urged by the appellant that he should be restored to 
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possession notwithstanding, in order to his being dismissed in a formal 
and regular manner. He should be restored to office and possession 
that the defendant might bring a regular suit for his removal. As, 
however, the appellant is out of office at present, and has been held 
liable, under a judicial decree, to what amounts to misappropriation, 
we think it would only prolong litigation uselessly were we to enter- 
tain the validity of such an objection ; and as he does not come into 
court with clean hands, we think he has no right to look to the court 
to assist him in recovering his lost office. A somewhat similar case 
is reported in the Decisions of this Court of 1850, page 447, 
Beejoygovind Burraul, petitioner, in which the Court refused to 
assist the petitioner in removing defendant from the office of 
shebayet, on the plea of injury and loss to the endowed property, 
as it was found that the petitioner had also committed acts 
injurious to the property. It is urged that the second plea in appeal, 
though distinctly put in issue in the pleadings, has been overlooked 
by the lower court. On reference to the plaint, we find it to be 
stated that the defendant, colluding with the gomastah, had 
appropriated the collections from the wuqf property, and had 
ousted thexplaintiff; but beyond this very general averment we find 
no distinct acts of misappropriation charged to the defendant, and 
we think it therefore unnecessary to enter further into this plea. 
We confirm the order of the lower court, and dismiss the appeal, 
with costs. 



The 14th March 1859. 

H. T. Rajkes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 

Officiating Judge. 

Case No. 654 of 1857. 

Regular Appeal from the decision of Mr. & 8. Pearson, Offi- 
ciating Additional Judge of Dacca, dated 23rd March 1857. 
Mahomed Hafiz and others, (Defendants,) Appellants, 
versus 
Moulvee Abdool Alee and others, (Plaintiffs,) Respondents. 

Baboo Kishenkishore Ghose and Mr. JR. T. Allan, for Appellants. 
Baboos Shumbhoonath Pundit and Bhoobunmohun • Roy, for 
Respondents. 

Suit laid at Company's Rupees 5698. 
This suit was brought by the plaintiff Alxlool Alee, who alleged As plaintiff, 
that he was the old proprietor of the estate in suit, and appointed JJJ" ^ori^d 
the defendant Gholam Russool as his manager ; that the defendant, purchase in the 
while acting in that capacity, had wilfully withheld payment of the "* 2K estaSlwid 
Government revenue, and caused the sale of the estate for Govern- for arrears of 
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ttZTto le if 6 ' ment arrears 5 ^^ ^ e afterwards heard that Gholam Russool had 
had made use of himself purchased the estate in the name of Lukheekant Soor ; and 
the ^a^^on on plaintiffs seeking from him some explanation of his conduct, 
was disqualified Gholam Russool informed him he had purposely thrown the estate 
(under prece- into arrears, and purchased it in the name of Lukheekant for the 
nudntaintng°an benefit °f the plaintiff, to enable him to enhance the rents of it ; 
action for poe- that in accordance with this admission, Gholam Russool caused 
session, &c Lukheekant to execute an ikrar or acknowledgment of trust 
in favor of the plaintiff, in which he allows that the purchase 
money was supplied from the collections made on plaintiffs account* 
that the purchase was for his benefit, and that he engaged to exe- 
cute a kubala or bill of sale in the plaintiff's favor ; that no kubala 
was ultimately executed, and in the end Gholam Russool, having 
proved treacherous, had secured the transfer to himself, and had 
settled the property upon his wife, who had devised it by will 
to her son Mahomed Hafiz. 

The defendants, with the exception of Mahomed Hafiz, denied all 
this, asserting that the sale was caused by no fault of theirs ; that 
Lukheekant was a bond fide purchaser, who had subsequently 
transferred the estate in due form to the defendant Gholam Russool ; 
that plaintiffs suit was founded on the assumption of a secret trust 
in his favor, which, if true, was a contravention of the sale law, and 
could convey to him no legal ground of action ; but the defendant 
denied execution of the ikrar and purchase of the property from 
the plaintiffs funds. The defendant, Mahomed Hafiz, at first 
admitted the plaintiff's right, but subsequently withdrew his 
statement, asserting that plaintiff had induced him to make it on 
the promise of ra 4000. 

The additional judge, whose judgment is given at pages 57 to 
63 of the printed Decisions of zillah Dacca, of March 1853, has 
held that plaintiff had established, by documentary evidence, the 
genuineness of the ikrar, and the truth of the purchase being 
benamee and for his benefit He considered the fact of the plain- 
tiff's having so acquired the estate to be no bar to the action, as the 
sale had been made under Regulation XI. of 1822, and not under 
Act I. of 1845 ; and the purchase, moreover, although benamee, had 
not been made with the cognizance and consent of the plaintiff 
For these reasons the judge decreed plaintiff entitled to recover the 
property. 

On the facts of the case, appellants' pleader has pointed out to 
us that the defendant Gholam Russool was appointed manager by 
plaintiff on 7th of Joistee 1245 ; that the sale for arrears took 
place in the month of Kartikh following, or about five months after 
Gholam Russool's appointment ; that the sudder jumma of the estate 
is rs. 1898-10-8, while the arrears, for which it was sold, amounted 
as per lotbundee to 5898-15, being an accumulation of balance 
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during three years previous. The pleader then asks how it was possi- 
ble that this estate could have been sold for arrears accruing during 
the defendant's superintendence, as alleged by the plaintiff The 
pleader, however, though maintaining that no benamee purchase 
had been made for the plaintiff's benefit, argued that the precedents 
of this Court, Ramkishen Dass versus Bhuruknath Singn, decided 
on the 8th July 1852, before a bench of five judges, and Khajeh 
Mahomed Mehdee versus Mussamut Jeolulchun Koonwur, of the 7th 
December 1853, laid down the principle, that no action can be main- 
tuned for the recovery of an estate purchased for him benamee at a 
Government sale, even when the sale was effected under the 
provisions of Regulation XI. of 1822 ; and on these precedents the 
pleader relied, as showing that no such action as the present can be 
maintained in our courts under any circumstances. The pleader 
also urged that the assumed ignorance of the plantiff at the time 
of the purchase could be made no plea in his favor, as, by his own 
showing, he acauiesced in the purchase as soon as he was made 
aware of it, ana thus adopted all the responsibility flowing from 
the acts of the other parties. 

The pleader for respondent questioned the applicability of the 
precedents cited on the other side, maintaining that, as the purchase 
for the plaintiff was made without his knowledge and without 
instructions, a distinction is discernible between the circumstances 
detailed in the present suit and those of the cases alluded to. 

Judgment. 

The first case relied upon by the appellants' pleader is that of 
Ramkishen Dass and others versus Bhuruknath Singh, of the 8th 
July 1852, and will be found at jpages 651 to 657 of the printed 
Decisions of that year. The plaintiff in that case claimed certain 
lands bought at a revenue sale for himself in the name of another 
person. The first court held that the purchase had been made, as 
stated, for the plaintiff, and decreed to him possession. The judge, 
in appeal, ruled that, as the claim was founded on a benamee, or fic- 
titious purchase, and such purchases were illegal under Regulation 
XL of 1822, the suit of tne plaintiff was not cognisable by the 
court, and rejected the claim. A special appeal was then admitted 
by the Sudder Court, expressly to try whether a benamee purchase 
at a sale under Regulation XL of 1822, and consequently previous 
to the promulgation of Section XXI. Act I. of 1845, which positive- 
ly prohibits the entertainment by the courts of any such claim, 
was cognisable by the courtfc or not. As the current of decisions 
in this court up to that time had been against the recognition of 
such claims, the case came before a bench of five judges. The 
Court (Mr. W. Jackson dissentient) remarked as follows : — 

" Svr R. Barlow, Messrs. J. R. uolvvn,, A. J.M. Mills, amd R. H. 
Mytton. — We do not find that the plaintiffs state that they gave 
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any power to the defendants to buy for them in their (the plain* 
tiffs') names. It is no part of this case that the defendants deviated 
from instructions given to them as to the names in which the pur- 
chase should be mada 

" Following the precedents* of the Court from the earliest date, we 
find that the current of its decisions on the subject of benamee pur- 
chases, from the enactment of Regulation VII. of 1799 to the date 
of the last Act quoted, Act I. of 1845, has been to discourage, by 
judicial authority, all such proceedings. The spirit and intent of all 
the legislation on the subject which had taken place has been, and is, 
in our judgment, adverse to the admission of suits and recognition 
of claims founded on betiamee transactions at public sales. The 
recent laws of 1841 and 1845 appear to us to be based on a most 
wholesome and sound principle, which, though perhaps not so clearly 
expressed in the previous laws, nins through the whole course of 
them, as construed by the former judges of this Court, and the 
decisions to which reference has been made in the course of this 
argument We are unwilling to go against those decisions, which, 
though they have not a clear and explicit sanction of the terms 
used in the law, as it now stands, are in our judgment fully borne 
out by the spirit and meaning of the law under which they were 
passed. On the contrary, we think it right and proper to stand by 
them. The principle upon which they rest is thus stated in the 
decision, Sudder Dewanny Adawlut, December 28th of 1826, (pre- 
sent : Messrs. Leycester and Dorm) : ' The plaintiff, as a contravener 
of the law, cannot be aided in the recovery of the property, and 
it makes no difference that his opponent is in the same predica- 
ment It is not in favor of the defendant that the Court refused 
aid to the plaintiff; but because it is improper to aid the plain- 
tiff in benefitting by his contravention of die law/ 

" We reject the appeal, with costs." 

This judgment shows that, in the opinion of the Court, the 
purchase of lands at a Government sale, under Regulation XI. of 
1822, in the name of another, is opposed to the policy of those laws 
which were in force before the promulgation of the more recent 
Acts of 1841 and 1845 ; and that, although the recognition of such 
claims by the Court was not expressly prohibited m terms, until 
the publication of those Acts, such suits were deemed inadmissible, 
and the plaintiffs in such actions, as contraveners of the law, could 
not be aided by the Court in the recovery of the property. This 
ruling of the Court has been followed on subsequent occasions, as 
shown in the other case adverted to by appellants* pleader, Khajeh 
Mahomed Mehdee versus Mussumut Jeolulchun Koonwur, a 

* The precedent* are grounded upon the law, Regulation VII. of 1799 ; but the 
Principle of Regulation XI. of 1822, under which the present sale was effected, is 
identical with that of the law of 1799 on this point. 
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regular appeal decided on the 7th December 1853, being also a suit 
founded on a benamee purchase made at a sale held under Regula- 
tion XI. of 1822. We have therefore no doubt that there is suffi- 
cient authority for declaring, that purchases of the nature referred 
to, when made at sales under Regulation XL of 1822, are contraven- 
tions of the law then in force ; and that actions to enforce the rights 
of such purchasers are not maintainable in our courts. 

It is, however, contended by the pleader of respondent, that bis 
client never employed the defendant, Lukheekant, to buy the estate 
for him, and that the purchase was made without his previous 
knowledge or consent But we fail to discover any substantial 
distinction between the case of a plaintiff, who has employed an 
agent for the express purpose in question, and one who, affecting 
to know nothing of the purchase at the time, seeks afterwards to 
take every advantage of the transaction, and to secure to himself 
the title so acquired. Such a person is an aider and abetter of 
the original deception, and must, under the law, be held subject to 
all consequences which the law prescribes against those who con- 
travene its provisions. 

Under the precedents then, above referred to, we hold plaintiff 
to be disqualified from maintaining an action for this property on 
the grounds disclosed in the plaint, and, reversing the decision of 
the judge below passed in his favor, we decree this appeal for 'the 
appellants, with all costs in their favor. 

The 14th March 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 768 of 1857. 

Regular Appeal from the decision of Baboo Punchanun Barter- 
jee, Principal Sadder Ameen of Rajshahye t doled 9th May 
1857. 

Brindabunchunder Mozoomdar, (Plaintiff,) Appellant, • 

versus 
Roopmunjooree Chowdrain, mother and guardian of Nobocoomar 
Sirkar, x (minor,) and Juggutchunder Sirkar, (Defendants,) 
Respondents. 
Baboo Ashootosh ChaMerjee, for Appellant, Ex-parte. 

Suit laid at Company's Rupees 5281-14a^4j0. 

The plaintiff in this suit sued to recover the sum of rs. 5281-14-4J, cuim toare- 
with interest, under the following circumstances. £j£ * '*** £ 

He states that he took certain landed property from the defend* founded upon 
ant, on a farming lease of five years from 1256 to 1260, At a rent ^^° e n |^5* 

lord and tenant, dismissed, there being no evidence. 
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of rs. 3095-4-13, from which a deduction of rs. 800 as expenses and 
farming profits was made, leaving a net rent of rs. 2295-4-13 ; but 
it was stipulated under the terms of the lease, that, as the rental 
' agreed upon was estimated upon the amount entered in the ekjye 
papers, it should be subject to re-adjustment in the event of the real 
assets of the property falling short of the amount therein recorded ; 
that plaintiff paia the full jumma of rs. 2295 agreed upon during 
the continuance of the lease, but as the real assets turned out to 
aggregate only some rs. 1238 per annum, plaintiff claims a refund 
of the amount in suit, being at the rate of rs. 1056 yearly, the 
extent to which the assets of the mehal proved deficient. 

The defendant denies such deficiency, and points to the fact of 
Belmareeah Mehal having been let in farm for rs. 500 yearly, and 
included in plaintiffs farm, yet only rated in his accounts at rs. 
357-2-8 ; that defendant held only 4 annas of the estate, which con- 
stituted plaintiff's farm, 8 annas being held by Ramkomul Sirkar 
and 4 annas by Doorgasoondur ; that all the shareholders collect 
from each ryot in proportion to their respective shares, and Ramko- 
mul had given in putnee 4 annas of his moiety of the estate at a 
jumma of rs. 2223, receiving also a bonus of rs. 2000, which he 
would hardly have got if the assets of the property had deteriorated 
to the extent pleaded by the plaintiff ; that, moreover, Ramkomul 
hart excluded from this putnee the whole of the jote and dewutter 
lands, whereas those lands were included in plaintiff's farm, and 
that plaintiff had realised the rents in accordance with the ekjye 
papers made over to him. 

The principal sudder ameen dismissed the plaintiff's claim, observ- 
ing that the plaintiff had been unable to adduce any satisfactory 
evidence of the deficit claimed by him. 

In this appeal we have been referred by appellant's pleader to the 
evidence on the record. 

This chiefly consists of the jumma-wasil-baquee papers filed 
by the plaintiff, as showing his actual receipts from the mehal 
during the period he held the farm of the property. These papers 
are supported by the statement of plaintiff's witnesses, who are, 
however, his own servants, and who were concerned in the collections. 
The evidence of these people was not deemed sufficiently trust- 
worthy by the court below to be at once relied upon, and the 
moonsiff of Belmareeah was employed by the court below to make 
enquiries in the mehal as to the real value of the rents at the time 
referred to ; .but the moonsiff reported that many of the then ryots 
had died or abandoned the lands, and that the greater part of the 
lands were cultivated at one season only, and the cultivators 
were then at a distance, so that he could come to no proper deter- 
mination on the point, but that plaintiff's accounts, as verified by 
his people, showed the collections to have been as entered therein. 
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This of course was considered by the principal sudder ameen to be 
no assistance in guiding him to any satisfactory conclusion on the 
matter ; and he therefore called upon the plaintiff to adduce, as wit- 
nesses, those who had made collections at the time referred to for 
the other shareholders of the same estata In compliance with this 
requisition, plaintiff brought forward a mohurrir who had been 
employed by Ramkomul Sirkar, the 8 annas shareholder, and who 
produced some papers purporting to be accounts of collections dur- 
ing 1256 ; but the whole of these papers were considered by the 
principal suuder ameen to be spurious and fabricated for the occa- 
sion, as the mohurrir, while admitting them to be only rough drafts 
of the real papers, could not satisfactorily account for his own sig- 
nature being affixed to such drafts, nor why, after dismissal, he had 
been induced to keep such papers in his own possession for so long 
a time. 

As this appeared to be all the evidence the plaintiff had submit- 
ted to the lower court, we agree with the principal sudder ameen in 
considering it quite inadequate to establish by itself a case for the 
plaintiff The pleader has argued that, as one condition of his 
kuboolyut stipulated that the defendant should send her people to 
compare the existing assets with those represented in the ekjye 
papers, and that defendant, having been called upon to do so, neg- 
lected compliance, she should therefore now be bound to show that 
the ekjye papers were substantially correct. But we observe that no 
formal notice to this effect is said to have been sent to the defendant, 
and that mere verbal messages are spoken of. We therefore see 
nothing in this plea to strengthen plaintiff's case, and, agreeing 
with the principal sudder ameen in his reasons for dismissing it, we 
dismiss this appeal likewise, with costs on appellant 
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The 14th March 1859. 

C. B. Trevor, Esq., Judge, and H. V. Bayley, Esq., Officiating Judge. 

Petition No. 1217 of 1858. 

Application for the admission of a Special Appeal from the 
decision of Mr, E. Jenkins, Additional Judge of Tirhoot, dated 
22nd April 1858, reversirvg that of Mr. E. DaUosta, Principal 
Sudder Ameen of that district, dated 4tth August 1855, in the 
case of 

Gopaul Singh, Plaintiff, 

versus 

Bheekunlal and others, Defendants, Petitioners. 

Biiboo8 Ramaper8ad Roy and Kishenkishore Ghose, for Petitioners. 
Baboo Unnodapersad Banerjee, for the Opposite Party. 

Held, that Xt is hereby certified that the said application is granted on the 

ft: in u^TS followill 8> grounds. 

a^property^nd Plaintiff, alleging that his father and uncle had illegally alienat- 
avemngpowes- e( j certain ancestral property to his prejudice, by two sales, sued to 
on]y°{Ne fo^ set aside those sales, and for possession of so much of the property 
""hTm th&t w was no ^ ^ k* 8 P 088088 * 011 - He averred that the property was 10J 
when 6 'parties aanas of mouzah Panopore Sithothan, pergunnah Besuah, zillah 
•ffreed toa de- Tirhoot, of which he, plaintiff, still held 6£ annas, and had been 
tTthe Mithik dispossessed of the rest 

law, the specific The principal sudder ameen put in issue, whether the alleged 
thatia^andnot alienation was, according to Hindoo law in that district, valid or not? 
thoseoftheMi-The principal sudder ameen held, that the sales were jiecessarily 
t>?dted^ h sm£ ms ^ e ty fc " e father and uncle in consequence of the " hardmess of 
porta bywustha. the times" and in payment of debts. The principal sudder ameen 
th^mSadooUw ^ ea 8tate8 » " ** regards possession, the plaintiffs plea, of being in 
only contem- possession of 6£ annas of the 10£ annas sold to the defendant, is 
Pl u£ tfVfc! wholl y unfounded/' 

ther's alienation On appeal to the judge, he, on the 5th March 1857 (Zillah Deci- 
without a son's gions, pages 19 and 20), held that the sale was valid by Hindoo law: 
^cases^asuit and th e purchase was confirmed by him. The judge cited page 312, 
by a nephew Vol. II. of Macnaghten's work. 

cteT'alienation On special appeal by plaintiff to the Sudder Dewanny Adawlut, the 
was wrong; and case was remanded on the 23rd October 1857, page 1506, with this 
rSdtotn the order: " The J ud g e > itx Confirming the decision of the lower court 
by wostha relied against plaintiff, has applied a precedent cited in Macnaghten's 
° n keid,thatthe Hindoo Law, Vol II. page 312, and decided this case with reference 
judge's dictum, to the doctrine therein laid down. It is urged in special appeal that 
always^? for ^ case m question is a Bengal case, and, consequently, of no 
itsei^was incor- authority in the present one, which is in Tirhoot, within tte province 

net, and that in 

many cases its terms are to be interpreted by the surrounding: circumstances of the case. 
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of Behar. We admit the plea and remand the case, in order that it 
may be tried according to the law and precedents in force in Behar." 

The zillah judge on this asked the provincial pundit at Patna, 
" whether a father in zillah Tirhoot can, under any circumstances, 
alienate any portion of ancestral property, according to the 
Hindoo law/' The pundit replied, "that & father could do so in case 
of a famine, for the maintenance of his family, for ancestral and 
funeral debts, his own or his children's marriage, and debts incurred 
for religious acts." The judge states : " the pundit adds, this opinion 
is according to the Hindoo law current in Mithila, zillah Tirhoot, 
province Behar, and the Mitakshara. The pundit then cites two 
authorities, both from the Mitakshara." The judge then held that 
the deeds did not disclose the necessity required by Hindoo law. 
He at the same time remarked that the deed " must speak for itself, 
and from it nothing can be gathered to support in any way defend- 
ant's assertions." The judge therefore decreed the appeal of 
plaintiff 

Defendant appeals specially to this Court, urging : 

I. That, when plaintiff alleged possession of 6 \ annas, and the 
principal sudder ameen held such allegation totally unfounded, and 
the judge has not adjudicated the point, plaintiff's suit for the 
reversal of the sale of the 6 \ annas must be dismissed, or the judge's 
decision stand as it is. 

II. That the pundit should have given his bywustha according 
to the Mithila law, as current in the locality where the property was 
situated, and have supported it by the authorities of that law, and 
not by those of the Mitakshara. 

III. That the plaintiff, as nephew, could not sue to set aside his 
uncle's alienation, as the Hindoo law only contemplates the illegality 
of a father's alienation in a case like this : and that the bywustha 
is incomplete and erroneous — incomplete, as the question to which 
it replied did not include the legality of the uncle s alienation — and 
erroneous, as it has in this case admitted the validity of a sale made 
both by the uncle and the father. 

On the first point we consider the judge's decision clearly wrong : 
for, if the plaintiff's plea of possession of the 6£ annas is proved to be 
groundless, his claim, so far as is founded upon that possession, can 
at most be for the 4 annas, and not for the 10 J. 

On the second point we think that the pundit, when, as it is 
admitted by both parties before us, the Mithila law was to govern the 
case, should have supported his opinion by the books acknowledged as 
authorities by that law, such as the Vivad Rutnakur, vivad 
Chvntamunee, Vyavahwr Chintamunee, the Smritisar, and other 
Mithila works, (vide Macnaghten's Preface, page 22,) and not as 
he has by citations from the Mitakshara. It has been pressed on 
u§, on the other hand, that the Mitakshara is of equal weight with 
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the Mithila law books ; but, we think, where the special Mithila law 
is clearly contemplated by the Court and the parties as governing the 
case, and that law has its own authorities, though they may hap- 
pen to agree with the Mitakshara, they should be cited and acted on. 
Further, it has still more strongly been urged, that the decision in 
Vol II. Select Report*, Sudder Dewanny Adawiut, 28th July 1813, 
page 74, and that in VoL VI. page 132, referring to the case in page 
71 of VoL VI., show that by the Hindoo law current in the same 
district of Tirhoot, such alienations as this are valid. Without going 
into the details of the cases, we think it enough to remark that, to the 
east of the Gunduck, in one part of zillah Tirhoot, the special Mithila 
law prevails, and in that part to the west, another law, viz. the Mitak- 
shara ; and, in fact, if we required more, to show the erroneous and in- 
complete nature of the bywustha in that case, it is to be found in the 
fact that a copy of a bywustha by the same pundit, filed in this case, 
shows he has applied the penal Mithila law, and held, that under it 
alienations by a father cannot be made without the son's consent. 

On the third point the pleadings and the judgment of the judge 
clearly show, that the plaintiff sued partly as son and partly as 
nephew, to set aside his father's and uncle's alienation, and that the 
uncle's alienation was not even referred to in the bywustha. 

We would further remark that the judge is in error in writing 
that a deed must always speak for itself. Its terms may and 
should, in many cases, be interpreted and explained by the surround- 
ing circumstances of the case. 

We remand the case to the judge, to re-try it with reference to 
the foregoing remarks. 
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The 16th March 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 603 of 1856. 
Regular Appeal from the decision of Baboo Gobindchunder 
Chowdree, Principal Sadder Ameen of Moorshedabad, dated 
25th August \856. 

Jeenarain Bose and others, (Plaintiffs,) Appellants, 

versus 

Rao Moheshnarain Rai and others, (Defendants,) Respondents. 

Baboos Ramapersad Roy and Kishenkishore Ohose t for Appel- 
lants. 

Mr. R T. Allan and Baboos Shumbhoonath Pundit and Unnoda- 
persad Banerjee, for Respondents. 

Suit laid at Company's Rupees 23,608-2. 

This vt$s a suit for the possession of alluvial land under Regu- In a . guit fc 
tion XI. of 1825, involving a boundary dispute. The plaintiffe, 5hi^^ n i 
as hereditary proprietors of turuf Shekalipore, brought this action which ' bom 
on the 26th December 1854, corresponding with 12th Pous 1261 B. S., ^"J^ 
to recover possession of 8000 beegahs as an accretion to their estate, the ground wi 
by reversal of an award under Act IV. of 1840 and the proceedings &£3&nS ! 
had under it The allegation in the plaint is, that turuf Baghdanga, former revenu 
&c., in pergunnah Chandpore, bounded the plaintiffs' estate to the ^J 8 *^^ 1 
north, and that the river Pudda, coming from the west and runniug proved to hav 
along to the north of Baghdanga, cut away the lands southward ^ a^j^S 
of it, till it reached the deara Nerinderpore, the property of the posmssion. x 
plaintiffs, and the defendants' villages of Dullubpore, Dabeenuggur, } fc thesutute c 
and Raneenuggur, situated to the south of the plaintiffs' zemin- p^©d ; '^ld *t 
daree ; that this encroachment of the river was gradual, but that «*retioiw upoi 
accretions began to form in 1233; that plaintiffs took possession of d^intiflToouL 
the newly formed chur, but that a suit under Regulation II. of *»▼« no claim. 
1819 was brought by Government against Anundochundro Bose, 
ancestor of plaintiffs, and the assistant collector deputed to measure 
the laud and prepare a map ; that by this enquiry, which was made 
in February 1834, it was discovered that the land measured fell 
short of the quantity of land embraced in the plaintiffs' original 
ruqba, whereupon, on the 6th of May 1834, the suit of Govern- 
ment was dismissed, it being also ascertained, plaintiffs assert, that 
the land claimed belonged to their zemindaree ; that, subsequent- 
ly, certain lands noted in the measurement chittas and the map 
aforesaid were again washed away in 1245 and re-formed in 1247 ; 
that on the new formation, a Mr. Hodgson, who had taken a farm- 
ing lease of the land from plaintiffs, sowed indigo, which was for- 
cibly cut and appropriated by Rao Ramsunkur Rai, father of the 
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defendant Moheshnarain ; that legal proceedings were adopted by 
Hodgson, which issued in the land remaining in his own possession ; 
that on the remonstrances of Rao Ramsunkur Rai, the deputy 
magistrate was ordered to make a local investigation ; that he 
measured the land from north to south, embracing a distance of 102 
russees from the borders of Dullubpore, defendants' zemindaree, to 
those of Chandpore, and then across the edge of the river ; that the 
defendants laid claim to newly formed land as an accretion to their 
estate of Dabeenuggur, and that an Act IV. suit was the conse- 
quence, which issued in an award for the possession of 227 beegahs, 
out of 231 measured, in favor of Rao Ramsunkur Rai, by the 
principal sudder ameen, acting in the capacity of magistrate ; 
that that award was set aside by the session judge on the 
appeal of the plaintiffs, who affirm that they got possession in 
consequence ; that subsequently, on the 10th June 1848, a charge 
of plunder of grain crops was brought against the plaintiffs by the 
defendants, through the instrumentality of their ryots, which was 
dismissed on the 5th September following ; that the defendants in 
Srawun 1253 again claimed some 6000 beegahs* of chur land ; that 
on the 30th April 1849 the magistrate decided the case in their favor 
under Act IV. of 1840, and that the order was confirmed in appeal by 
the session judge on the 25th July following ; and that under cover of 
the above order the defendants have held possession of the 6000 
beegahs plus 2000 beegahs more, which have since accreted thereto. 

The defendants, in reply, repudiate the plaintiffs' alleged posses- 
sion on the date specified in the plaint, and refer to a petition pre- 
sented by them to the commissioner of the division, dated the 28th 
December 1842, corresponding with 14th Pous 1249, in which they 
admit that the lands alluviated previous to that date were in the 
possession of Rao Ramsunkur Rai. They further aver that a suit 
under Regulation II. of 1819 was instituted, and enquiries made by 
the deputy collector in person, from which it appeared that 3330 
beegahs 7 cottahs had accreted since 1834 (1241), and that Rao 
Ramsunkur Rai and Doola Del>ea held possession. They plead that 
the Act IV. decision shows that they were in possession, and that, as 
the date of plaintiffs' suit is 26th December 1854 (12th Pous 1261), 
twenty-one years after formation of the accretion, it is barred by the 
operation of the statute of limitations. They furthermore mention 
alluvial formations belong to their estates Dullubpore, Dabeenuggur, 
&c., and not to the plaintiffs' zemindaree. 

The principal sudder ameen has dismissed the suit, partly on the 
ground of limitation and partly because he considered plaintiffs' 
proofs insufficient to support their claim. 

It appears from the pleadings and evidence laid before us, that there 
have been frequent disputes between the present parties for the 
alluvial lands since their first accretion. The first dispute on record 
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occurred so far back as 1 842. It appears that certain accretions formed 
under the plaintiffs' village of Nermderpore, for the resumption of 
which a suit was instituted under Regulation II. of 1819 in 1834. 
The assistant collector, Mr. Leycester, was deputed to make a 
local enquiry, and he, on the 6th February 1834, measured the lands, 
having an area of 2789 beegahs, and prepared a map. As it was 
found that the ruqba of the plaintiffs' zemindaree had been con- 
siderably diminished by diluvion, these lands were considered to 
be only a part restoration of the lands which had been destroyed, 
and they were given up to the plaintiffs, and the resumption 
suit was struck off In 1842 disputes for these lands took place 
between the present litigants, and on the 7th July 1842 an award 
under Act IV. of 1840 was passed by the magistrate in favor of 
the plaintiffs ; but as objections continued to be made, the deputy 
magistrate, Baboo Chundermohun Chatterjea, was deputed to 
j measure the lands defined by Mr. Leycester and to give possession 

| to the plaintiffs. This he did on the 28th May 1844. In 1845 dis-. 

I putes arose about the possession of a fresh accretion made to the 

north-east end of the chur measured by Mr. Leycester, and which, 
for the sake of distinction, may be called chur Nerinderpore, and 
comprised about 231 beegahs, which were decreed by the prin- 
cipal sudder ameen, in his capacity of magistrate, in favor of the 
defendants, on the 2nd May 1845. Appeals were preferred to the 
session judge, and, ultimately, on the 26th January 1848, the 
award of the principal sudder ameen was set aside and posses- 
sion given to the plaintiffs. Oh orders being issued to carry out 
the award of the session judge, the defendants filed a petition, com- 
plaining that the plaintifffe, under cover of the award, which only 
assigned possession of 231 beegahs, were appropriating the alluvial 
lands under the defendants' villages of Dullubpore, &c. The magis- 
trate refused to interfere ; but, on application to the judge, he, on 
the 20th June 1848, ruled that his award could cover only the area 
in dispute, viz. 231 beegahs, and under that award the plain- 
tiffs were not authorised to obtain possession of a larger area. 
Complaints were subsequently filed in the magistrate's court by the 
i .defendants' ryots, that their crops were being plundered by the 

plaintiffs' people ; but the decision of the joint-magistrate, dated tbe 
5th September 1848, shows, as it is alleged, that these charges were 
unfounded, and that the land belonged to the plaintiffs. In 1849 
; plaintiffs brought a further suit under Act IV. of 1840, for the posses- 

{ sion of the chur lands under Dullubpore, &c., which, as averred by 

the defendants, they had tried to get possession of in executing the 
award of the 26th January 1848 ; but the suit was dismissed, and the 
possession of the defendants in these lands upheld by the magis- 
trate's order of the 30th April 1849, confirmed by the session judge 
on the 25th July following. Two suits were subsequently instituted 

R 1 



Digitized by 



Google 



( 300 ) 

by the respective parties to set aside the awards under Act IV. of 1840, 
which were adverse to each. One, No. 33, was brought by the 
defendants to recover possession of 123 beegahs awarded to the 
plaintiffs under the decision of the 26th January 1848, and of other 
lands lying, as alleged, to the southward of the Nerinderpore chur 
measured by Mr. Leycester. A decree, reversing the decision under 
Act IV. was passed, and possession of the 231 beegahs was assigned to 
the defendants : but then: claim to the other lands was rejected, as the 
court held that these formed a part of the Nerinderpore chur, and on 
appeal this order was confirmed. The other case, No. 55, is that 
Wore us. It was instituted by the plaintiffs to set aside the Act 
IV. decisions of April and July 1849, and to recover possession of 
the chur lands alleged by defendants to belong to their Dullubpore 
and other villages, the area of which exceeded 8000 beegahs. 

In answer to the plaintiffs' claim, the defendants pleaded limita- 
tion, and this plea, as regards the larger portion of the chur still in 
existence, has been admitted as valid by the principal sudder ameen, 
who also holds that the claim for the remainder is not proved, and 
he has, therefore, dismissed the plaintifiV suit 

It appears that in 1842 a petition was presented by the plaintifis 
to the commissioner, stating that large accretions had been made to 
their Nerinderpore chur ; that these new formations were in the 
possession of the defendants ; that the lands were liable to resump- 
tion, and they prayed for the settlement. Mr. Deputy Collector 
Brown was deputed to measure the lands, and his measurement 
gave the area at beegahs 2789-1-19; and since that period 
large accessions were supposed to have been made, increas- 
ing the area of the lands claimed in the present suit to more 
than 8000 beegahs. The principal sudder ameen deputed his 
nazir to the spot. He was able to trace Mr. Brown's measurement 
with the assistance of the chittas obtained from the collector's office. 
He found that, since the institution of the suit, great diluvion had 
occurred ; that of the disputed area there were only 3356 beegahs 
in existence, of which beegahs 2789-1-19 had been measured by 
Mr. Brown, and the remaining 477 beegahs were an accretion since 
that period. The petition of the plaintiffs to the commissioner, 
which they repudiate, but which we see no reason to reject* as not 
having been presented with their sanction, shows that the defendants 
were in possession of the contested chur lands in 1842 (1249). 
The chittas of Mr. Deputy Collector Brown also show that these 
lands were measured early in 1843 (1249), as in the possession of the 
defendants, and the chitta is signed by the agent of the plaintifis, 
who was present at the local enquiry : and a subsequent measure- 
ment in 1845 (1252), conducted by Baboo Govmdpersad Sen, 
show the lands to be still in the possession of the defendants ; and 
no proof whatever has been adduced by the plaintiffs to show that 
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they ever got possession subsequent to 1842 (1249). Indeed, the 
plaintiffs admit indirectly that they were not within time, for they 
plead Regulation II. of 1805, as enabling them to bring their present 
suit, a law by no means applicable, and which the counsel for the 
appellants have wisely abandoned. It may also be observed that, 
considering the long course of litigation between the parties from 
1842 to 1849, it is singular that the plaintiffs should have slept 
over their rights so long after the decision under Act IV. passed 
in April of that year, and should not have attempted to enforce 
them for five years. Under the circumstances above detailed, we 
think that the principal sudder ameen has rightly ruled that the 
statute of limitations is applicable to that part of the chur measured 
by Mr. Deputy Collector Brown ; and as the plaintiffs' claim to 
that is barred, they can of course have no right to the accretions 
attached thereto. We think it unnecessary to enter into any of the 
minor pleas urged by the plaintiffs, and, confirming the order of the 
lower court, we dismiss the appeal, with costs. 



The 16th March 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 

Officiating Judge. 
Case No. 300 of 1858. 

Special Appeal from the decision of Mr. A. Davidson, Prvacipal 
Sudder Ameen of Midnapore, dated IStk November 1857, 
affirming a decree of Movlvee Dwrasutoolah, Moonsiff of 
Bugoorah, dated 24*th March 1856. 

Soondernarain Mytee and others, (Plaintiffs,) Appellants, 

versus 
Chowdree TJkhoynarain Dass Mohapattur and others, (Defendants,) 

Respondents. 

Baboo Jugudcmund Mookerjee, for Appellants, Ex-parte. 

This case was admitted to special appeal on the 5th May 1858, , c ^ sei ?™ i a ^ d " 
under the following certificate recorded by Messrs. J. H. Patton and up o n or the pleas 

A. Sconce. raised, not on 

" This suit was instituted by Soondernarain and three others, sons f^X** 11 pnt 
of one Judoonath, to recover a 6-anna share of two villages, on the forward as in- 
ground that during their minority the property had been transferred ^ dating the 
to the management of one Chowdree TJkhoynarain Dass in 1 257. In 
answer to this claim, defendant, TJkhoynarain Dass, stated that, on 
29th Cheyt 1250, with the consent of Naroochurn and Kaleechurn, 
his uncles, and TJkhoynarain Mytee, his cousin, Soondernarain, one 
of the plaintiffs, sold a 9-anna share of the villages for the payment 
of his father's debts, and for the maintenance of his brothers. 
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" The first court held the sale to be proved, and dismissed the 
suit On appeal the principal sudder ameen declared the sale to 
have been fictitious to save the property from the plaintiffs' creditors, 
and by this fact held plaintiffs' claim to be estopped 

" The ground of special appeal is, that no issue upon the point of 
creditors was taken in the case, and that by the act of Soonder- 
narain only the rights of his three brothers could not be prejudiced. 
We admit the special appeal to try that point," 

Judgment. 

The plea, that no' allegation of fraud was made by either party, 
appears to be well founded, and the principal sudder ameen has 
therefore declared the invalidity of the sale on grounds which 
* have not been placed on record before him. 

We remand the case, that he may decide the question of the sale 
having been made or not as pleaded ; and should he hold that fact 
proved, he will also determine whether such sale, by the brother 
who had reached ^majority, can be binding on the snares of the two 
younger ones, admitted to have been minors at that time. 

The 16th March 1859. 

H. T. Raises and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 402 of 1858. 

Special Appeal from the decision of Movlvee Ameeroodeen 
Khan, Aaditicmal Principal Sudder Ameen of Chittagong, 
dated 26th December 1857, affirming a decree of Baboo 
Moheshchunder Sein, Moons iff of Sundeep, doled 19th August 
1856. 

EUaheebuksh Chowdree, (one of the Defendants,) AppdUvnb, 

versus 

Mahomed Kaem and others, (Plaintiffs,) and Shumboo Bewah and 

others, (Defendants,) Respondents. 

Baboo Kishensukha, Mook&rjee, for Appellant. 
Moulvee Mahomed Ismcod, for Respondents. 

When ft sum- This case was admitted to special appeal on the 29th June 1858, 
tendance of e the un( * er ^ e following certificate recorded by Messrs. C. B. Trevor and 

petitioner, de- G. Loch. 

fondant in the « The petitioner was defendant, appellant, below. One Summo 
under* the pro- sued the plaintiff in this suit summarily on a kuboolyut for 

visions of Sec- 
tion XXIV. Act XIX. of 1863, aid he concealed himself, so that the summons could not be pern 
Honally served, and afterwards filed a petition in the lower court, stating that he was aware of 
the issuo of the summons, but could not, without disgracing himself, appear to give evidence in 
so trifling a matter ; held that, under the circumstances, the moonaiff acted properly in disposing 
of the suit ex-parte. 
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an arrear of rent, and obtained a decree. The plaintiff then sued 
Summo and the petitioner for the reversal of the summary decree, 
and for damages measured at twice the value of the property sold 
in execution of the summary decree, on the ground that the peti- 
tioner had instigated the plaintiff in the summary suit to bring 
that unjust action. The moonsiff summoned the petitioner under 
Section XXIV. of Act XIX. of 1853. The summons was not person- 
ally served. As however defendant did not appear, the moonsiff 
investigated the case ex-parte and gave a decree to the plaintiff against 
both defendants. On appeal by the petitioner before the court, 
the principal sudder ameen confirmed the decision of the court 
below. 

" Petitioner now appeals specially, urging : 1st, that the present suit 
as against him cannot be heard., it being a suit to contest the justice 
of a summary award to which he was not a party ; and, 2nd, that if 
it can, as the summons was not personally served on him, the case 
should have been heard after a perusal by the court of the evidence, 
both documentary and oral, filed by him. 

" We have no doubt of the soundness of the rule laid down in the 
case of Kishen Comul Singh versus Ramdhee Mundil (Decisions of 
1851, page 154), to the effect that, when a regular suit is laid expressly 
and exclusively to contest the justice of a summary award passed 
on a summary suit for rent, the issue between the parties before 
the collector can alone be tried in the civil court. We think, however, 
that when, as in the present case, not only the reversal of that 
decision, but damages against a third party, is sued for, on the 
ground of guilty instigation to an act alleged to be fraudulent, the 
suit is enlarged, and the case can be tried upon the issues arising 
out of the pleadings. We have, therefore, no hesitation in giving 
the first point urged in special appeal against petitioner. On the 
second point advanced by him, we are of opinion that, as the 
summons was not served personally on him, as is required by Section 
XXIV. of Act XIX. of 1 853, the court should, before it thought the 
case might be heard without his evidence, have looked to the 
documentary or oral evidence filed by him, and not have decided the 
case ex-parte; but having done so, we think that the decisions 
of the lower courts are at present defective. We, therefore, admit 
the special appeal, to try whether^ under the foregoing circumstances, 
the suit should not be remitted to the court of first instance for 
re-investigation. " 

' Judgment. 

It appears that the summons was issued against the petitioner. 
He however concealed himself, so that the summons could not be 
personally served. After the return to the summons had been 
made, the petitioner filed a petition before the moonsiff, 
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stating that he was aware that a summons had been issued 
for his attendance, but as the suit was of so trifling a nature, he 
considered it would disgrace him to attend the court on such an 
occasion. The moonsiff then took up the case and decided it eooparte, 
and this order was confirmed by the principal sudder ameen. As 
regards the plea urged by petitioner, that the summons was not per- 
sonally served, and therefore the suit should not have been tried 
ex-parte, but after examination of the evidence filed by both parties, 
we think that the requisitions of the law, viz. to give petitioner 
notice that his attendance was required, were sufficiently complied 
with ; and we consider that, after the contempt of court exhibited by 
the petitioner, he was entitled to no indulgence, and that the moon- 
siff acted rightly in enforcing the penalty prescribed by the law. 
We dismiss the appeal, with costs. 



The 16th March 1859. 

A. Sconce and C. B. Trevor, Esqs., Judges, and H. V.Bayley, Esq., 
Officiating Judge. 

No. 627 of 1856. 

Regular Appeal from the decision of Mirza Mahomed Sadeeq 
Khan, Principal Sudder Ameen of Sarun, doled 6th August 
1856. 

Musst Khedun Kooar, mother and guardian of the minor sons of 
the deceased plaintiff, Busdeonarain Singh, Appella/nl, 

versus 
Muhabil Singh and others, (Defendants,) Respondents. 

Movlvee Syud Murhumut Hossein, for Appellant, Ex~pwrte. 

Suit laid at Company's Rupees 13,053-5-4. 

to Su j^ t brou «J t This suit was brought by Busdeonarain Singh, the youngest of 
two rar-i-pesh- the three sons of Thakoornarain Singh, to set aside two zur-i-peshffee 
H? le *th in *° ^ eases executed by his eldest brother, Burhumdeonarain Singh, during 
vered plaintiff's ^ minority, with respect to his share of the paternal estate. The 
share of certain first of the deeds referred to was executed by Burhumdeonarain 
J^^md 7 ^ *J in favor of Muhabil Singh, on 25th Assin 1239 ; the second in 
tion being the favor of Deokurun Tewaree, on the 12th September 1832 (1240 
the°i!SSotpS^ Fu slee), also by Burhumdeo, but purporting to be on his own behalf 
tiff's elder bro- and on behalf of his minor brothers, Butookdeonarain and the plaintiff 
thrieaws 1 ^! Busdeonarain. And accordingly plaintiff, declaring that he did not 

ing plaintiff's 
minority. 

Held, that as more than twelve years had elapsed from the date of plaintiff's majority before 
the suit was brought, and plaintiff in the plaint admitted his knowledge of the leases and of his 
brother's acts from the time of his majority, the action is barred by lapse of time. 
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come of age till 1242, that is, two years subsequent to thg latest 
lease, instituted this action to recover possession of his share of his 
father's property, as comprised within both leases, on the ground 
that his brother Burhumdeonarain exceeded his legal authority in 
creating the leases referred to. The principal sudder ameen has 
held plaintiff's claim to be barred by the law of limitation ; and upon 
that point only this appeal comes before us. 

Plaintiff Busdeonarain became of age, as he himself stated, 
in 1242. This suit was brought on the 14th May 1853 (or 1260), 
that is, eighteen years beyond plaintiffs majority ; and the principal 
sudder ameen was of opinion, that plaintiff, if he thought fit to 
contest the acts done by his brother during his minority, was bound 
to sue within twelve years of the period of his majority. For 
appellant it is contended that the zur-i-peshgee leases which form the 
subject matter of the contest, being of the nature of mortgages, the 
law of limitation cannot be pleaded as a bar to plaintiffs action. 
But plaintiff, appellant, fails to distinguish the ground taken by the 
lower court In this case, the nature of the mortgages, as such, is not 
in question. We have no issue raised as to the redemption of the 
leases or of the ri^ht of plaintiff to re-enter upon the ground of repay- 
ment of the original advance. There is no room whatever for the 
application of the law of mortgage. The sole cause of action is 
assumed to be the incompetency of the plaint'ffs eldest brother, 
Burhumdeonarain, to assign his minor brother's share during his 
minority ; and as it is expressly stated in the plaint, that plaintiff, 
cognizant of the existence of the leases and of his brother's acts, from 
the very beginning of his majority, repeatedly desired the lessees to 
restore . to him his share of the property, we are clearly of opinion 
that the plaintiffs delay to sue for twelve years from the date of his 
majority puts him out of court. Plaintiff's silence for twelve years 
deprives him of the right to contest an act which does not involve 
the question of mortgage, but the question of power ; and he must 
be held to have virtually affirmed a power which he so long failed 
to make the subject of judicial determination. Appeal dismissed. 
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The 16th Mabch 1859. 

A. Sconce and C. B. Trevor, EsQa, Judges, and H. V. Bayley, Esq., 

Officiating Judge. 
Regvlar Appeals from the decision of Moonshee Nazvroodeen 

Mahomed, Principal Sudder Ameen of Behar, dated 22nd 

April 1857. 

Case No. 609 of 1857. 

Yusuf Alee Khan, (Plaintiff,) Appellant, 

versus 
Teepoo Khan, (Defendant,) Respondent. 

Suit laid at Company's Rupees 22,608-0-6. 

Case No. 610 of 1857. 

Yusuf Alee Khan, (Defendant), AppeUa/nt, 

versus 

Teepoo Khan, (Plaintiff) Respondent. 

Suit laid at Company's Rupees 10, 193-1 4-6. 

Moonshee Ameer Alee and Movlvee Murhumut Hossein, for 
Appellants. 

Baboo Shumbhoonath Pundit and Mr. 0. S. Fagan, for Re- 
spondent. 

The presump- In case No. 609 Teepoo Khan, the alleged purchaser of a 
Emitted™ eh *~ anna IS-da 111 13-krant share in talook Nunkur Debee Mubhanee, 
ration of the sued for declaration of possession and registration of his name in 
^T^tifr* fr °™ ^ eu °^ ^ at °^ ^^un Kb* 11 * his alleged vendor. He based his 
session for two claim on a deed of sale, dated the 12th November 1852, or 16th Kar- 
vears under jt,tikh 1260. This suit was brought on the 3rd March 1854. 
recital in the To this plaint the defendant, Roshun Khan, answered, admitting 
deed of thepoas- the actual execution of the deed of sale, and plaintiffs possession 
a"fon w^ 81 coi> *&& payment of the Government revenue for two years, but plead- 
rect, till the ed that he had never received the consideration money, which was 
Kwnfhdd! stated by plaintiff to have been duly made over to him 
that the* bur- In case No. 610 Roshun Khan as plaintiflf sued for the recovery 
now°n f 8idSatio°n of ^ e consideration money. This suit was brought on the 3rd May 

was on defend- 1854. 

a Heid,ontl»evi- Teepoo Khan, as defendant in this last suit, answered that the 
dence and pro- consideration money had been duly paid. Both parties admit that 

t^tnrid^ the SUm ° f [t Wa8 ra * 19 ' 100 - 

tion did pass. The principal sudder ameen has held, on the evidence before 
'ssecf** 1 d * 8 ki m > ^d the probabilities of the case, that the consideration money 
was duly paid, and has therefore decreed the suit of Teepoo Khan, 
plaintiff, No. 609, for declaration of possession and registration, 
and dismissed that of Roshun Khan, plaintiff in No. 610, for the 
recovery of the consideration money. 
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Roshun Khan's heir, Yusuf Alee Khan, appeals to this Court, 
and, in regard to both decisions of the principal sudder ameen, 
relies on the evidence on the record to satisfy us that the principal 
sadder ameen's decisions are wrong. The appellant's pleader pro- 
ceeded to read the defendant's evidence and to comment upon it, 
when the Court, on the objection of the respondent's pleader, ruled 
that the presumption from the admitted execution of the deed, 
which recited that the consideration money had been paid, and from 
plaintiff's possession under it for two years, which defendant had 
attempted to explain only by the plea that he had not had time to 
interfere in regard to it, owing to the death of his son, was so strong 
in favor of plaintiffs case, that it was for the appellant first to 
prove from his own evidence his statement that no consideration 
passed. The Court, having then heard appellant's evidence, consi- 
der it to consist of vague negative statements, not supported by 
any circumstances showing that the witnesses were in such a 
position as to be naturally able to know the fact to which they 
were deposing. The evidence of the writer of the deed, Meer 
Ashruf Alee, who was also nominated as the agent to register the 
deed, supports the respondent's case, and leads to the conclusion 
that the appellant had received the consideration money. 

There is also the strongest improbability that appellant would 
have allowed respondent to remain in possession for two years and 
pay the Government revenue for that period, if that possession was 
held under a deed and by a transaction in which appellant was 
entirely defrauded of his property. It is further to be remarked 
that plaintiff never brought his suit, on ths ground of not having 
received the consideration money, till two months after the date of 
the suit of plaintiff, for confirmation of his possession by registration 
in the oollectorate. 

Considering then that the appellant has failed to rebut the direct 
evidence and strong presumptions on the record, in which appellant 
was defendant, we dismiss his appeal, with costs on appellant The 
appeal in the second case, in which appellant was plaintiff, follows, 
and is also dismissed accordingly, with costs. 



s 1 
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The 16th March 1859. 

H. T, Raikes and J. H. Patton, Esqs., Judges, and Q. Loch, Esq., 
Officiating Judge. 

Case No. 546 of 1858. 

Special Appeal from the decision of Mr. F. B. Kemp, Judge of 
Backergunge, dated 22nd January 1858, affirming a decree 
of Baboo Ramcoomar Roy, Moons iff of Cowkhaily, dated 15th 
December 1856. 

Bhugwanchunder Qoohoo, (Defendant,) Appellant, 

versus 

Ramsebuk Somurdar, (Plaintiff,) Respondent. 

Baboo Unookodchunder Mookerjee, for Appellant. 

Baboos Shun&hoonalh Pundit and Sreencith Doss, for Respondent. 

in a summary This case was admitted to special appeal on the 2nd September 
JJbere thence 1858 * under the fo U owil >g certificate recorded by Messrs. C. B. 
of thedefimiting Trevor and H. V. Bayley. 

recti ^enbut " Petitioner sued a tenant of his, named Ramsebuk, under the 
the notices pre- name of Ramkissub, for arrears of rent. The usual processes were in 
were^Jv J™ the latter name, and eventually the case was decided ex-parte. Ram- 
edTit was held Bebuk as plaintiff now sues to have the summary decree and sale 
that, in the ab- f hig tenure made in execution of it set aside, on the ground that 
fraud, the nS£ the suit was in a wrong name and the processes required by law 
nomer was in- were no t duly served. The lower court, on the ground of the 
ate Srproceed- &rr0T m ^ name, which is not denied, decreed plaintiff's suit, 
ings before the reversing the summary proceedings. 

collector. « rp^ <i e f en( j an ^ appellant below, now appeals specially, urging 

that the mere error in the name of the party sued is not sufficient of 
itself to vitiate all the proceedings ; that the suit was a summary 
one chiefly against the land, a real action in fact, and the tenant's 
name was in such a case not of the material importance which it 
would have been had the action been a personal one ; that the pro- 
cesses were duly served on the house of Ramsebuk ; and that he 
was perfectly cognizant of the case, and the tenure upon which the 
suit had accrued was mentioned ; that consequently the case should 
be remanded for investigation on the merits, in other words, to try 
whether the processes had been rightly served or not. 

" We admit the special appeal, to try whether, under the circum- 
stances of the case, the courts were right in holding that the false de- 
scription of the party sued, in the plaint and the processes, was alone 
sufficient to vitiate all the proceedings in the summary suit or not" 

Judgment. 

In his decision the moonsiff states, that not only the name of the 
tenant in the summary suit was incorrectly given, but also that 
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of his father, and that neither the name of the village nor of the 
kismut in which the tenure is situated is mentioned. On refer- 
ring however to the summary plaint filed before the collector, we 
find the name of the tenure and of the pergunnah ; we also find the 
name of the plaintiff Ramkissub associated with that of a partner, 
Mohesh Chunder ; and though the name of the former be incorrectly 
stated, no such objection is raised as regards the latter ; nor do we 
find in the summary plaint, nor has it been shown us elsewhere in 
the record, that the defendant zemindar has given the name of the 
plaintiff's father incorrectly. As the judge does not find that any 
fraud was intended or practised, we think that, if the notices pre- 
scribed by law were duly served by the collector, and the plaintiff 
was thus made aware of the institution of a claim for rent against 
him, the misnomer is not sufficient of itself to vitiate the summary 
proceedings. We therefore remand the case, to be tried with 
reference to the above remarks. 



The 21st March 1859. 

C. B. Trevor, Esq., Judge, and EL V. Bayley, Esq., Officiating Judge. 

Petition No. 1755 of 1858. 

Application for Special Appeal from the decision of Mr. H. G. 
Metcalfe, Judge of Tipperah, dated 9th July 1858, affirming 
that of Baboo Dwarkanalh Roy, PriTicvpal Sudder Ameen of 
thai district, doled 2nd March 1858, in the case of 

Maharajah Ishanchunder Manik, Plaintiff, 

versus 

Nujeebunnissa, Defeivdaml, Petitioner. 

Baboo Unookoolchwnder Mookerjee and Moonshee Ameer Alee, 

for Petitioner. 
Baboo Urmodapersad Bamjerjee and Mr. R. T. Allan, for 

the Opposite Party. 

It is hereby certified that the said application is granted on the Case remand- 
following grounds. < at^r^not 

The special appellant (defendant) urges in this case that the being one of re- 
judge has wrongly treated the suit as one for resumption, whereas ^{jf^ari" 1 
the case is for possession of land, which plaintiff claims as his misapplied the 
rentf paying estate, and the defendant ks his rent-free estate ; and JJ!]^ 6 *^^ 
that the valuation, at eighteen times the usual value, shows plaintiff be tried^ne of 
to have sued for resumption. ordinary bound- 

On the other hand, it is pleaded that the suit was valued in that ary < ^ >u * 
manner merely by way of precaution, and is really a suit for the 
possession of the land wrongfully held by the defendant. 
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On a reference to the judgment of the judge, affirming that of 
the principal sudder ameen, we find that the judge has, to all 
intents and purposes, tried the suit as one for resumption, and 
adjudicated it on the invalidity of the title of defendant to hold 
rent free ; whereas it is clear from the pleadings, and is admitted 
by the respondent, that such was not the question at issua We 
further observe that the judge has gone beyond the ruling of this 
Court in regard to possession before the 1st December 1790. The 
rulings in die cases of Gungadhur Banerjee, Kenaram Rai, and 
Degumber Mitter, were to the effect that prvmd facie proof of posses- 
sion of the land as rent-free, before the 1st December 1790, was to 
be shown, in order to admit a party to plead the statute of limitations 
against a zemindar suing to resume rent-free land under an allega- 
tion that it was held under an invalid title. It is erroneous, under 
these precedents and the practice of the Court, to test the validity of 
every alleged rent-free title as on the issue of whether it existed on 
the 1st December 1790. 

We remand the case to the judge, for re-trial with reference to the 
above remarks, that is, he may re-try it as an ordinary boundary 
dispute between two zemindars. 



The 21st March 1859. 

C. B. Trevor, Esq., Judge, and H. V. Bayley, Esq., Officiating Judge. 

Petition No. 1760 of 1858. 

Application for Special Appeal from the decision of Mr. 
H. Atherton, Judge of Sarun, dated 9th September 1858, 
reversing that of Mirza Mahoraed Siddiq Kfum, Principal 
Sudder Ameen of that district, dated 18to ^arcA 1858, in 
the case of 

Baboo Bhugwan Lai Sahoo, (Plaintiff,) Petitioner, 

versus 

Rajah Sahib Perlad Sein, (Defendant,) Opposite Pcvrty. 

Baboo Kishenkishore Ohose and Mponshee Abbas Alee Khan, 

for Petitioner. 
Baboos Dwarkcmcvth Mitter and Unnodapersad Bcmerjee, for 

the Opposite Party. 
aitSf^h *the * T ** hereby certified that the said application is granted on the 

principal sudder following grounds. 

SSf 11 had ned Pl^tift special appellant, sued Rajah Perlad Sein for the reco- 
thepSiff!spe- very of rs. 2000 principal and 1572-10-6 interest, due under a bond, 
rial appellant, d a ^d 3rd Assar 1257, executed by Rajah Perlad Sein in favor of 
IXnfhad the gomastah of plaintiffs kotee. 
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Defendant admitted the execution of the bond, but pleaded that f S^ uel ffl^ 
the sum had been liquidated by being deducted from an amount rightly * or 
promised to him by the plaintiff on account of another transaction wrongly* that 
in which they were concerned : the above sum was said to be credited ^ u^cewa! 

in plaintiff's books. iy,andhasgiven 

Whilst the case was pending, the defendant, on the 23rd Novem- fi^^ W M^5t 
ber 1857, made a special application to the principal sudder ameen, competent to 
under Section VIII. Act XIX. of 1853, for an order for a summons JJjJ ^ "£; 
to compel the attendance of the plaintiff to give evidence. ground that 

The court, after considering the grounds urged in support of such j^iiia^^ave 
application, called upon the plaintiff to show cause, under Section been required, 
VIII. of the Act above cited, why he should not be required to attend Jj££^*^ 
and give evidence. The plaintiff showed cause on the 10th Decern- suit; but it is 
ber 1857. His pleas for non-attendance were rejected, and a summons ^"P 6 ^?* . f _* 
was issued for his attendance. The summons was not personally thmiw rt r— e 



served upon the plaintiff, but the return was 'to the effect that he ■£"*• <» «» 
could not be found. Eventually the principal sudder ameen, on a h^wmo^^ 
re-consideration of his former order requiring the attendance of the attendance of 
plaintiff, was of opinion that, as, on tne pleadings in the present «veevidenceb£ 
case, the burden of the proof of the payment of a sum, alleged to fore him, and, if 
be due under a bond acknowledged by him to be genuine, was on ^itteno^aSer 
the defendant, the attendance of the plaintiff was not necessary. He those processes 
then proceeded to enquire into the case on the merits, and gave a ^an^served 
decree in the plaintiff's favor. in due legal 

From this decision the defendant appealed to the judge, urging JjPJjjjj ^"^Jj 
that, as plaintiff had failed to appear, his case should, under Act XIX. hU suit heard 
of 1853, have been dismissed. The judge was of opinion that the gj^^xx^y 
principal sudder ameen should have enforced his own order, and f the Act. 
that this case was one in which it was particularly desirable that P^l^j^' 
the plaintiff should have come forward and submitted to an exami- ^ the judge ™ 
nation ; and as he did not do so, though summoned, the judge ** as suggested 
dismissed the plaintiff's claim, with costs. by the 

Plaintiff now appeals specially, urging that, as the principal sudder 
ameen considered the evidence of plaintiff unnecessary, it was not 
competent to the judge, simply on the ground that he considered 
it necessary, to dismiss the plaintiff's claim ; that it is quite compe- 
tent to the judge, if he thinks the attendance of the plaintiff as a 
witness necessary, to have him summoned as such ; but in this case 
the process required by law must be re-issued, and the penalty 
of dismissal of suit can only follow, after the summons has been 
personally delivered, and then not complied with. 

Whether the principal sudder ameen exercised a sound discretion 
in excusing the attendance of the plaintiff, may admit of question ; 
but having excused it, we are quite clear that it was not competent 
to the judge, simply on the ground that his attendance should have 
been required, to have dismissed his suit. Moreover, before the 
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penalty of dismissal can be incurred, the forms required by Section 
XXIV. Act XIX. of 1853, must have been followed. Amongst these 
is the issue of the summons, and that summons must, as has been 
ruled by the Court frequently, be personally delivered to the party 
concerned, a requirement which has not been acted up to in the 
present case. On these grounds, therefore, the order of the judge 
cannot in the present form stand. There is no doubt, however, that 
it is quite competent to the judge, if he thinks it necessary, to cause 
the processes to be issued for the attendance of the plaintiff to give 
evidence before him ; and if the plaintiff fails to attend after those 
processes have been issued and served in due legal form, he will 
then be liable to have his suit heard ex-parte under Section XXIV of 
the Act. We remit the case to the judge, with directions that, if he 
thinks the attendance of the plaintiff necessary, he will act as above 
suggested, and pass whatever order may eventually seem legal atod 
proper. 
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The 21st March 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 

Officiating Judge. 

Special Appeals from the decision of Mr. 0. W. Motet, Judge 
of Beerbhoom, doled llth August 1857, reversing a decree 
of Baboo Peareemakwa Bcvneryee, Principal Sudder Ameen 
of thai district, dated 12£& February 1857. 

Oase No. 120 of 1858. 

Haradhun Chatterjee and others, (Plaintifls,) Appellants, 

versus 
Bukronath Mookerjee and others, (Defendants,) Respondents. 

Baboos Shumbhoonath Pundit and Kishenkishore Ghose and 

Movlvee Lootfur Ruhman, for Lukheenarain Chatterjee, 

Appellant 
Baboos Eamapermd Roy and UnooJcoolchunder Mookerjee and 

Moonshee Ameer Alee, for Bukronath and others, Respondents. 
Baboo Kishensukha Mookerjee, for Ramdoollub Chatterjee, 

Respondent 

Case No. 121 of 1858. 

Ramdooilub Chatterjee, (Defendant,) Appellant, 

versus 

Soorjeenarain Chatterjee and others, (Plaintiffs,) Respondents. 

Baboo Kishensukha Mookerjee, for Appellant. 

Case No. 122 of 1858. 

Bukronath Mookerjee and others, (Defendants,) AppdUmts, 

versus 
Haradhun Chatterjee and others, (Plaintiffs,) Respondents. 

Baboo Unookoolchundur Mookerjee, for Appellants. 

These cases were admitted to special appeal on the 18th Where suit 
Fdaruary 1858, under the following certificate recorded by Messrs. ™J 9 J*^ ^ 
A Sconce And J. S. Tarrens. sale as a deed 

" Petitioners' suit, instituted for the recovery of half share of a butltwMww! 
talook, has been dismissed by the zillah judge, as barred by the law ed that it exist- 
of limitation. Petitioners say that the talook in question was the jf a J n ^ 9 ' "J? 
sole right of their ancestors ; that it was leased for the years 1239 plaintiffs' pre- 
to 1554 in consideration of an advance paid ; and that the lessees Secewors as an 
refused to re-admit plaintiffs to the possession of their share. against them 

" Defendants set up the sale of the talook as made by Niranjun n * ld b y hepar- 
in his own behalf and as guardian of the plaintiffs. eV*by 'him Sen 

" The judge takes plaintiffs' claim to be barred, because, as he j n a t / 50U * t of 
infers, they knew, or were bound to know, that> for more than twelve ££& ° rightly 

applied the sta- 
tute of limitations to their claim. Appeal dismissed; petitioners also were held liable for 



defendants' costs. 
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years preceding the institution of the suit, defendants had held the 
talook upon an adverse title, and that plaintiffs, within twelve years 
from that knowledge, did not prefer this suit The judge's opinion 
on this point is determined by two decrees. In the one case, that is 
a moonsiff's decree of 1st October 1839, the present plaintiffs were 
not parties ; and as the suit was decided by compromise, the judge 
remarks it may not be deemed conclusive as to the question of 
knowledge of the present defendant's asserted purchase. The 
second case, decided by the principal sudder ameen in July 1839, was 
a suit to recover money advanced, and, in the absence of the present 
plaintiffs, or those whom they represent, was decreed. But in this 
case defendants were not formal defendants ; they came up as inter- 
veners asserting their interest in the talook. No decision was pro- 
nounced upon this claim ; but the judge, as already said, considers 
that plaintiffs must be held to have had notice that the adverse 
right nad been asserted. 

" The ground of special appeal is, that limitation does not apply 
to a deprivation of right originating in a lease of the nature of a 
mortgage, or, if it does apply, not till the period covered by the 
lease expires. 

" The case appears to be one of some difficulty : and, seeing also 
that an admission appears to have been made by defendants that 
the sale made by Nirunjun was so made, in part, as guardian of the 
plaintiffs, when minors, we admit the special appeal, to try whether 
the suit is rightly held to be barred. 

" Two separate appeals, Nos. 121 and 122, have been preferred bj 
defendants in the suit in consequence of the judge refusing their 
costs, though the appeal had been decided in their favor. We also 
admit these applicationa" 

Judgment. 

The pleaders of the parties admit that the second point mooted 
in the certificate regarding the sale by Nirunjun having been made 
by him, as guardian of the plaintiffs, when minors, does not arise 
on the recora ; and that point is accordingly withdrawn. 

On the first point, as to whether limitation does apply to 
a deprivation of right originating in a lease of the nature of a 
mortgage, or if it does, not until the period covered by the lease 
expires, we also think that some misapprehension of the facts 
found by the lower court prevailed when the special appeal applica- 
tion was heard and the appeal admitted. 

It is true the estate was mortgaged from 1239 to 1254, and 
possession held by the mortgagees during the whole period. But 
the question before the courts below was, whether the mortgagor, 
now represented by plaintiffs, had in 1245 sold the equity of 
redemption right for a consideration of ra 600, to a third party, 
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who, on expiry of the term of mortgage, paid the balance of 
the debt, some rs. 96, and assumed possession of the property. 
The object of the present suit is to recover possession, — the plaintiffs 
alleging that the equity of redemption was never so conveyed to the 
third party alluded to, and that the sale is a pretence on the part 
of the mortgagees, to retain possession of the property through the 
instrumentality of this parson, who has been set up by them as 
purchaser for the purpose. 

As the kubala or deed of sale under which plaintifls are alleged to 
have sold the property to the third party is produced by him, the 
first issue to be determined by the court below was the facbvm of 
its execution in the year 1245 B. S. As the present action was 
instituted in 1262, that is, in the seventeenth year after it was made, 
the defendants pleaded limitation, and the judge has held that, as the 
mortgagors were defendants in a suit brought by one Preeonath 
Surma, seeking to make the property now in suit liable for their 
debt to* him, for which it had been pledged as security, and the pur- 
chaser then intervened, asserting his preferential right in that capa- 
city, there was a legal presumption of knowledge on their part of 
this deed of sale being in existence, and they were bound to bring 
any action to dispute it within twelve years ; that, consequently, 
the present action having been delayed until 1262, or long past the 
limitation period, they were now barred from maintaining such 
action : and the judge dismissed the claim. 

So far then as the facts found below go, there is no finding which 
justifies the assumption that the law of limitation has been applied 
below to "a deprivation of right originating 'in a lease of the nature 
of a mortgage/ The bill of sale purports to have been granted to a 
person other than the mortgagees, and to have conveyed the interest 
still vested in the mortgagors to the purchaser, who then became the 
owner of the estate subject to mortgage ; but the transaction thus 
described did not partake of a mortgage, so as to be bound by the laws 
which apply to those conveyances only. The point, as laid in the 
certificate, does not therefore arise ; and the only ground on which the 
judgment passed is open to question, is, whether the judge was 
warranted in holding that the Knowledge of the claim, as set up in 
1839 by the purchaser, in the suit then pending, created a cause of 
action which plaintiffs' predecessors were bound to act upon within 
twelve years, or forego their remedy after that period, as barred by 
the law of limitation. 

We have allowed the pleaders to argue the case on this ground. 
And though appellants' pleader has urged that the parties before 
the court in 1839 were all minors, with the exception of one of the 
brothers, and were sued in the name of their mother as guardian ; 
and that the kubala, though pleaded by the claimant purchaser, was 
not filed in court, and that there is no evidence or certainty that the 

T 1 
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claim then preferred was ever made known to the principals outside ; 
yet we find that, besides the minor brothers, three brothers who had 
reached majority, were defendants in the suit of 1839 ; that a clear 
distinct assertion of the sale and purchase of the property, by written 
deed, was made by the claimant ; and that the decree records the fact 
and guards the claimant from any injury to his rights consequent upon 
the order then passed between the actual parties before the court 

Hence, there was, in our opinion, good and sufficient ground 
for the judge's presumption that the plaintiffs' predecessors had 
knowledge of the purchaser's adverse title, and must also have 
known that he was pressing it on the occasion alluded to, to procure 
its recognition by a court of law. There are other facts also, 
showing that the purchaser renewed his claim in a more decided 
form in 1846, which support the belief that plaintiffs ought to have 
l>een aware, in 1839, that, whenever they should attempt to take 
possession of this property, the purchaser was determined to 
oppose their claim ; and yet the plaintiffs slept over any such assertion 
of right until 1855, neither attempting to dispute the alleged sale 
by impeaching the kubala, nor more directly by instituting a suit 
for recovery of the lands when the term of the mortgage expired 
in 1255 B. S., and possession was taken by the defendant 

As the present suit was brought to cancel this deed of sale on the 
allegation of its having never been executed, and the finding of 
the judge is, that its existence as a muniment of title adverse to 
plaintiffs' predecessors was known to them so far back as 1839, and 
was then acted upon by the holder, who, subsequently, under cover of 
it, took possession of the lands apparently without dispute, we see 
no reason to doubt the correct application of the Jaw by the judge, 
and dismiss this special appeal, with costs. 

Nos. 121 and 122 have been admitted on the point of costs only. 
The judge, though deciding the appeal in their favor, had made the 
petitioners pay their own costs. As no satisfactory reasons have 
been assigned by the judge for this ruling in the matter, we reverse 
the order regarding costs, and decree the petitioners entitled to 
receive them from the opposite party. 
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The 22nd March 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 402 of 1857. 

Regular Appeal from tlie decision of Mr. C. Macdonald, Prin- 
cipal Sudder Ameen of Bhaugvlpore, dated 7th February 
1857. 

Koonjbeharee Lai and others, (Defendants,) Appellants, 

versus 

Rajah Neelanund Singh and others, (Plaintiffs,) Respondents. 

Baboos Kishenkishore Ghose and Obltoychurn Bose, for Appel- 
lants. 

Baboo Ramapersad Roy and Moonshee Ameer Alee, for Re- 
spondents. 

Suit laid at Company's Rupees 9750. 

The plaintiff, Rajah Neelanund Singh, asserts that the former evidenceproduc- 
rajahs of Muhalat Khurrukpore, to whose rights he has succeeded «* \ **"* P ar * 

. J •_, »,• i Ai* c r\ ±. toes showed that 

in virtue of his purchase at a sale for arrears ot Government the water-course, 
revenue, constructed a water-course from the river Bilasee, near the subject of 
mouzah Goorgaon, to their pergunnah Khiree, to provide for the pro- ^ ^^ va ted 
per irrigation of the lands of that pergunnah ; that the water-course and kept in re- 
was consequently named the Rajdhar, and no one had a right to ^zemindarsof 
the water from it, and the water-course was kept in repair at the Muliaiat Khur- 
expense of the zemindars of Khurrukpore ; that the defendants So P< dSbndiuSs 
had cut two small water-courses or singahs from the Rajdhar to were uuabie 
irrigate their lands of chuk Ashya ; and that inconsequence of j°P ™ e or "JJ£ 
the water being thereby turned off from the proper channel, the vious use of, the 
crops of several villages in pergunnah Khiree had suffered, and in^their^iands 
the present action is brought to reverse an order of the magistrate the decision 1 of 
of Bhaugulpore, dated 15th February 1854, by which the new jW™ er °°^ 
water-courses made by the defendants were kept open, and to close certein D chauneis 
the said water-courses, and to recover damages for the injury cut by the dc- 

. . i i .i .11 fendantsbe clos- 

sustained by the village crops. ed, was confirm- 

The defendants deny the special claim to the Rajdhar asserted ed. 
by the plaintiff They affirm that it is a natural water-course, that v ™ %&%£ 
every person through whose lands it runs has a right to the water ; purchased the 
that the water-courses from it to their chuk Ashya lands have not J^a^of £! 
been recently dug ; that when the lands of chuk Ashya were pass from the 
resumed and measured, a portion of this Rajdhar was measured ^"f^ ^^ 
as part of the resumed mehal, and settled with them in 1842 : 8 ion when the 

suitwasbrought, 
though rightly made a party to the suit, could not be made liable for the plaintiff's cost a, 
merely because he opposed the plaintiff's claim, and that, as he was dragged into suit by the 
wrong-doing of his predecessor and co-defendants, his costs should be charged to them. 
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and plaintiff, though cognizant of this circumstance, made no objection 
to the measurement It was added by the defendant Sookh Lai, 
that he was made a party to the suit without cause, as he had no 
interest in the property, and only acted as mooktear for the defend- 
ant ; and the defendant Prem Lai asserted that an action for 
damages could not lie against him, as he had purchased the pro- 
perty from the owners subsequent to the decision of the Act IV. 
case. 

The principal sudder ameen has decreed the whole claim of the 
plaintiff against all the defendants ; and an appeal is preferred by 
them against that decision, 1st, on the general ground that the 
decree has been given on insufficient evidence, as the plaintiffs were 
unable to offer any documentary or other satisfactory proof of their 
special right to the water-course called the Rajdhar, which is a 
natural and not an artificial stream ; 2nd, on special grounds by 
Sookh Lai and Prem Lai, the first alleging that he had no interest in 
the property, and could not, as mooktear for the defendant, be made 
a party and rendered liable for damages ; the second pleading, that 
though the principal sudder ameen has specially exempted him 
from the decree as not being concerned in the alleged injury to the 

C' itif£ he has declared this appellant liable for damages and costs 
use he opposed the plaintiff's claim. 
To support their affirmation, that the main water-course or Raj- 
dhar was constructed by the rajahs of Khurrukpore, the plaintiff 
has produced sundry witnesses, who depose that they have heard 
that it was dug as asserted. They speak of it as having been con- 
structed beyond the memory of man, and as a matter of public 
notoriety ; and the defendants' witnesses also acknowledge that it is 
called the Rajdhar, because it was excavated and kept in repair 
by the former zemindars of Khurrukpore. This evidence of a mat- 
ter of notoriety, better than which can scarcely now be expected, 
we think conclusive against the defendants 1 assertion that the Raj- 
dhar was a natural stream, and only obtained that name because it 
was the main channel With regard to the assertion made by 
the appellant, that the smaller water-courses or singahs are not 
of recent date, we find, on reference to the map prepared by the 
settlement officer in 1842, no appearance of their existence at that 
time, and had they then been in existence, some mention of them 
would have been made, at least in the measurement chittahs, if not 
in the map. The investigation of the darogah, when the case under 
Act IV. was pending, goes to prove that these singahs were lately 
made ; and the local enquiries made by the ameen deputed by the civil 
court supports this view. As regards the appellants' claim to a por- 
tion of the Rajdhar, which they allege was measured as part of the 
resumed mehal, it is to be observed that the word Rajdhar is 
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written to the north and east of the resumed lands. It is the latter 
which is claimed by the plaintiff as being the water-course through 
which the water now flows to pergunnah Khiree ; and the former, de- 
scribed in the chittas as land, and which is dry, appears to have been 
the portion included in the measurement of chuk Ashya. We come 
to the conclusion, therefore, from the evidence laid before us, that 
the Rajdhar was dug by the former zemindars of Ehurrukpore to 
obtain water for the irrigation of pergunnah Khiree ; and as the 
defendants, appellants, have failed to show that they have a right to 
make use of the water, and have heretofore enjoyed that right, we 
think that the order of the lower court, directing that the water- 
courses or singahs made by the defendants, appellants, be closed, 
should be upheld. We do not consider the claim for damages can 
be sustained ; that claim is of too general a character, and the 
evidence to prove the occurrence of damage is vague and unsatis- 
factory ; and this part of the claim we dismiss. We find that the 
defendant Sookh Lai was one of the parties who sold the property 
to Prem Lai, and therefore we think that he was properly made a 
party to the suit, and is liable with the other defendants, except Prem 
Lai, for the costs of the suit to the plaintiff As Prem Lai pur- 
chased the property subsequent to the construction of the singahs 
and the decision under Act IV. 1840, he, though properly made a 
party to the suit as being in possession of chuk Ashya, cannot be 
considered as a wrong-doer, and must be released from the claim, 
and his costs charged to his co-defendants. We alter the decision 
of the principal sudder ameen in accordance with the above remarks. 
The parties, except Prem Lai, will be respectively charged with costs 
according to the amount decreed and dismissed ; ana the costs of 
Prem Lai will be borne by his co-defendants. 
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The 22nd March 1859. 

A. Sconce, Esq., Judge, and E. A. Samuells, Esq., Officiating Judge 

Petition No. 1725 of 1858. 

Application for Special Appeal from the decision of Mr. 
E. F. Latour, Judge of Behar, dated 31 st July 1 858, affirming 
that of Movlvee Syud Fureedoodeen, Moonsiff of Jehanabad, 
dated 9th July 1857, in the case of 

Bhurrut Singh, Plaintiff, Opposite Party, 
versus 
Meer Saadut Alee, one of the Defendants, Petitioner. 

Moulvee Mahomed Ismail, for Petitioner. 

Baboo Gobindchunder Mookerjee, for the Opposite Party. 

Remanded to This suit was instituted by one Bhurrut Singh, to recover 6 
the *jiiah judge beegahs out of 16 beegahs said to have been leased to him by 
whether'^di petitioner, Meer Saadut Alee, on the ground of being dispossessed 
appellant, a de- by Lekha Sahoo. This person, Lekha, also pleaded a pottah from 
tStSS^^ Saadut Alee, but judgment has been given for plaintiff 
the fint court, Petitioner, the alleged grantor of the plaintiff's pottah, did not 
cauT for ^e ^PP*** * n ^ e *"** court > but ^ e appealed to the judge, denying 
failure in hu the execution of th6 pottah, and excusing his absence before the 
appearance. moonsiff on the ground that, not bein^ resident within the district 
at the date of the action, notice of suit was not and could not have 
been given to him. 

The zillah judge does not dispose of the objection taken by 
special appellant, as to the completeness of the finding of the first 
court; ana we therefore remand the case to the judge, that he may 
enquire and consider whether special appellant has shown valid 
cause for his failing to appear to defend the action. If valid cause 
should be shown by petitioner, necessarily the record will go back 
to the moonsiff, that special appellant may have an opportunity of 
answering the claim. 
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The 23rd March 1859. 

H. T. RAiKESand J. H. Patton, Esqs., Judges, and G. Loch, Esq., 

Officiating Judge. 

Case No. 628 of 1856. 

Regular Appeal from the decision of Mirza Mahomed Sid- 
diq Khan, Principal Sudder Ameen of Sa/run, passed on 
2\sb August 1856. 

Rajah Sahib Perlad Sen, (Defendant,) Appellant, 

versus 

Dabee Dutt Misser, (Plaintiff,) Respondent 

Moonshee Ameer Alee and Baboo Shurribhoonath Pundit, for 
Appellant. 

Bdboos Ramapersad Roy and Kislwrikishore Qhose, for Re- 
spondent 

Claim to recover rs. 8200, on a promissory note, with interest, ^ t . 
from 6th Assin to 24th Srabun 1262, amounting to rs. 9151-4. tion f the*^ 

Plaintiff states that the rajah defendant executed the deed in""" 8 ^ n ° f * 
question in the presence of the attesting witnesses ; that it was JJJijS^iSS 
afterwards registered ; and the rajah having failed to pay, plaintiff «* to appear in 
sues to recover the amount of the note, with interest accruing S^wforefiie 

thereon. prv>fr in ann- 

The defendant denies the making of the note, and asserts that Jjj ^wntifrn 
the plaintiff had no sufficient means to lend such sum ; that his claim and" d J 
mooktears and agents have, on several occasions, procured money f™J were U P" 
in his name, without his knowledge or authority, and may have 
dealt treacherously in the present transaction. 

The principal sudder ameen held the promissory note to be 
proved by the attesting witnesses and those who were present at 
the time of making it ; that, moreover, the defendant had been 
summoned as a witness on the part of the plaintiff ; and although 
process had been duly served, he neglected to attend : the case 
was therefore decided ex-pa/rte on the proofs adduced by the 
plaintiff 

The appeal 1 urges that the plaintiff was not a man of sufficient 
affluence to lend such a sum ; that the promissory note, though 
purporting to be registered, is not supported by any proof of 
authority on the part of the rajah to register the deed ; and that the 
agents of the rajah are very likely to have made use of his name 
in collusion with the plaintiff, and to have promoted this claim 
against him. 

Judgment. 

We see no reason to interfere with the judgment of the lower court. 
The promissory note is proved by the depositions of the subscribing 
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witnesses, who say that it was executed in the lodging of the rajah's 
mooktears, Beharee Lai and Goota Lai, and the deed was after- 
wards registered. The rajah refused or neglected to appear in court 
to be examined, and is therefore not at liberty to produce proof in 
support of his defence. The objections taken by Ins pleader to the 
case of the plaintiff are, however, of no weight ; they are merely 
suggested possibilities, which do not affect the direct evidence on 
the record, which, therefore, remains altogether unrefuted, and 
being sufficient to establish the claim of the plaintiff we reject this 
appeal, with costs. 



The 23rd March 1859. , 

A. Sconce and C. B. Trevor, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Special Appeals from the decision of Mr. 0. P. Leycester, Judge 
of Midnapore, dated 15th March 1858, reversing decrees of 
Baboo Poornoochunder MUter, Sudder Ameen of that district, 
dated 5th July 1856. 

Case No. €38 of 1858. 

Doollubh Bhutt, (Plaintiff,) AppdUmt, 
versus 
Hurrokishen Mytee and others, (Defendants,) Respondents. 

Moonshee Ameer Alee, Mr. R. T. Allan, and Baboo Kishen- 

kishore Ohose, for Appellant 
Baboos Shwmbhoonath Pundit and Unnodapersad Banerjee, for 

Kespondents. 

Case No. 639 of 1858. 

Doollubh Bhutt, (Plainti$) Appellant, 

versus 

Kuroonakar Shusmal and others, (Defendants,) Respondents. 

Baboo Kishenkishore Ohose and Mr. R. T. Allan, for Appellant. 
Baboos Shu/mbhoonath Pundit and Unnodapersad Bamarjee, for 
Kuroonakar Shusmal, Respondent. 
Plaintiff lent These cases were admitted to special appeal on the 28th Septem- 
Jjj* *j£g; ber 1858, under the following certificate recorded by Messrs. C. B. 
quantity of Trevor and EL V. Bayley. 

StTco^ant " Pontiff lent to defendants on a bond certain dhan (grain), on the 
ing that plain- condition that if it were not repaid by a certain date, the plaintiff 
ti£ shouid^re- was to ^e possession of the defendants' land, and repay himself 

sion of certain from the Crops. 

tbtii ^^f 1 * " The loan was not repaid, and the plaintiff sued for the equivalent 
payhimaeiffrom in money. The moonsiff gave plaintiff a decree on proof of the 
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bond. The defendant appealed, and on the 9th June 1853 the thecropR. Plain- 
judge nonsuited the plaintiff as he held plaintiff could not sue for poesession and 
a money equivalent. waamibsequeut- 

" On a special appeal to this Court, the order of nonsuit was l L ^Xndantf 
upheld. Plaintiff then sued for possession till he should repay him- He then sued tor 
self, and got a decree from the court of first instance. The jud^e, the^£^ nt il 
on appeal, on the 15th March 1858, again nonsuited the plaintiff, money. The 
and ruled that he should proceed under the mortgage laws to obtain J^ He"now 

possession. sues for poeaea- 

" Plaintiff appeals specially, urging that his suit was brought on tbS'hema 01 ^ 
the terms of the bond, and that the contract was a bond, not a pay himself from 
mortgage, so that the judge's order of nonsuit, on the ground that*J e ^^ 5e of 
the plaintiff had not followed the mortgage laws, was incorrect. cording to the 

" Looking at the circumstances of this case, as above stated, we term * of J;! ie 
admit the special appeal to try this point " Wer court gave 

plaintiff a de- 

JUDGMENT. !^*i!? ejadge i' 

on the appeal 

of two defend- 

Plaintiff, petitioner, who is a mahajun, lent to Shibchunder and ants, non-suit- 
others, defendants, a certain quantity of grain, defendants cove- ti ^ ^plaintiff 
nanting at the same time that plaintiff should retain in his pos- waanotatUber- 
session certain lands belonging to them, and repay himself from the Jj e t0 pro^ ur e 
crops. Plaintiff obtained possession, but was subsequently dispos- laid down by He- 
sessed by the defendants. He then sued for the equivalent of the j^^^^h r£ 
grain lent in money. The courts, whether rightly or wrongly, is not ference to mort. 
now in question, nonsuited him, relegating him to the terms of his ga fU} d ^ 

bond. cial appeal, that 

Plaintiff then sued for possession of the lands mortgaged to him, *jjjf jnw's <£- 
in order that he might repay himself, according to its terms, from „** ; tha^he 
the productions of the lands. The sudder ameen decreed plaintiff transaction was 
possession, but the judge, on the separate appeals of two defend- a a usufructuary 
ants, reversed the order of the court below, nonsuiting the plain- mortgap ; and 
tiff, inasmuch as plaintiff was not at liberty to disregard the pro- ^ 6> applicable 
cedure laid down by Regulation XVIJ. of 1806, with -reference to to conditional 
mortgages. Against the orders passed on the two appeal casfes, two gjj^ ^^ gjj 
special appeals have been now preferred. question. 

The judge has altogether misunderstood the plaintiff's case. The tJ^^^jJ^ 
lands were pledged to plaintiff in order that he might repay himself gation on the 
from the productions of them. The transaction was in the nature merit8 ' 
of a usufructuary mortgage; and the law of 1806, applicable to con- 
ditional sales, was entirely beside the question before him. Under 
this view the order of the judge cannot stand ; and as plaintiff's pre- 
sent suit is brought in correct legal form under the agreement 
between him and the defendants, we remit the cases to the judge, 
with directions that he will enquire into the merits of the case, and 
pass such a judgment as may appear to him to be proper. 

U 1 
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The 23rd March 1859. 

A. Sconce and C. B. Trevor, Esqs., Judges, and EL V. Bayley, Esq., 
Officiating Judge. 

Case No. 545 of 1858. 

Special Appeal from the decision of Mr. W. S. Seton-Karr, 
Officiating Judge ofJessore, dated 1 6th February 1858, revers- 
ing a decree of Moulvee Abdool Jubbar, Moonsiff of Noabad, 
dated 28th July 1857. 

Eirtinarain Deb, (one of the Defendants,) Appellant, 
versus 
Mudhoosoodun Chuckerbuttee, (Plaintiff,) and Musst Hurromo- 
nee Debea and others, (Defendants,) Respondents. 

Baboo OopaZ Lai Hitter, for Appellant. 

Baboo Bhoobunmohun Roy, for (Plaintiff,) Respondent. 

Suit brought This case was admitted to special appeal on the 30th August 
an pur ^ution l858 > under the following certificate recorded by Messrs. C. B. 
sale to recover Trevor and EL V. Bayley. 
his purchase « Kirtinarain held a decree against one Hurromonee, and in exe- 

money (still in. . , , i i • •» i • • 

deposit,) on the cution of it brought to sale her rights and interests in certain pro- 
^ oun d of th Jperty. Mudhoosoodun purchased those rights and interests, and 
aside on^proof paid in a certain sum as purchase money, which has since remained 
of the debtor's m deposit in court. 

to the* property "One Sreenath Mookerjee sued to set aside the sale, on the 
sold. Judgment ground of Hurromonee's having no right or interest in the property ; 
wlfof^ahSff, a nd ** was reversed on his suit. 

the decree-hold- " The purchaser (plaintiff) on this sued to recover the purchase 
Son cam "rges mone y in deposit. The decree-holder, defendant Kirtinarain, answer- 
in special appeal ed that the money was in deposit, and prayed to be held exempt 
that, with refer- f rom liability and costs. We have only before us the abstract 
ciaion given at of the answer as given in the moonsiff's decision, and cannot find 
page 1091 of frQjjj ^at abstract whether there was a clear admission by this 
m^iie suit defendant of the justice of plaintiff's claim, or not. 
wiu not iie. « The moonsiff held that, under the Sudder Dewanny Adawlut's 

sped!) i appellant decision of the 28th November 1855, (Dost Mahomed Khan Chow- 
in his answer dree's case, page 549,) the plaintiffs suit must be dismissed. 
S^to Ael& " The J ud ? e > on appeal, held that ' it was simple matter of justice 
which he ascrib that the plaintiff should get his money back,' and that the precedent 

■tonofhis plead- C * ted ^ n0 * a PP^» ^ * n ^ a * Case *^ e S** 6 was no * ^versed. 

"r, he substan- " The judge charged Kirtinarain, defendant, with costs. 
daftn g to V benefit " Kirtmarain now appeals specially, urging, 1st, that plaintiff 
by the purchHse cannot sue under the ruling of the 28th November 1855 before 
money. ^ted, an j that of the 27th June 1857 (page 1091, Ramsoonderee 

Debea's case) ; and, 2ndly, that as Kirtinarain did not contest 
plaintiffs claim, he should not be charged costs. 
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" On a reference to the moonsifFs decision, we do not find that 
the defendant there pleaded that plaintiff could not sue under the 
precedents cited, or any other ruling ; and we have doubt as to 
whether the decision of the 27th June 1857 can apply to cases 
like this, where the purchase money has not passed to any one, but 
remains a judicial deposit in the treasury, capable of being followed 
by the purchaser who deposited it 

" We admit the special appeal, therefore, to try : \st t whether, 
under the apparent admission, by special appellant, that the money 
was in deposit and available for plaintiff, the lower courts could 
properly decide the case with reference to the precedents cited ; 
inaly, whether those precedents apply to the circumstances of 
this case, with reference to the purchase money being still itf 
deposit, and not having passed to any one ; and, Srctty, whether, if 
plaintiff can sue, defendant is properly liable for costs." 

Judgment. 

We find, from the answer made by the special appellant in this 
case, that he in substance gave up all claim to benefit by the 
purchase money. He said that the sale had not been brought on 
by himself, but by his pleader (whom he had displaced) in 
collusion with Hurromonee. He further denied his liability to 
pay plaintiff interest or costs, as the money was in deposit. 

Under such circumstances, looking to the case which special appel- 
lant made for himself in the first court, we see no ground to 
interfere with the judge's orders, further than to direct that the 
plaintiff shall pay his own costs throughout. The other points taken 
in the certificate do not arise. 
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The 23rd March 1859. 

A. Sconce and C. B. Trevor, Esqs., Judges, and H. V. Bayley, Esq., 

Officiating Judge. 

Case No. 615 of 1858. 

Special Appeal from the decision of Mr. C. Mackay, Principal 
Svdder Ameen of Sylhet, dated 9th April 1858, reversing a 
decree of Baboo Hurgowree Bose, Moonsiff of Rassoolgunge, 
dated 2*th October 1857. 

Bissakha Debea, (one of the Defendants,) Appellant, 

versus 

Hurrochunder Surma, (Plaintiff) and Sudanund Surma and others, 

(Defendants,) RespondeTits. 

Baboos Kishenkishore Ghose, Obhoychum Bose, and Baneyma- 

dhxtb Banerjee, for Appellant. 
Moulvee Mahomed Ismail, for Respondents. 

Case remitted, This case was admitted to special appeal on the 23rd September 
i order that 1858, under the following certificate recorded by Messrs. O. B. 
Budder Pn S>>. Trevor and H. V. Bayley. 

may remand the « Hurrochunder Surma sued Sudanund Surma and Bissakha Debea, 
moonsiff, who h* 8 w ^ e » an( l ^^ Gobind Surma, for possession of certain lands under 
win give the a deed of sale, dated 24?th Pous 1261 B. S., executed by Sudanund. 
porta !nityof °iC " Sudanund pleads that the deed of sale was benamee, and that 
ing the petition really his wife Bissakha was the seller, to whom the property 

alleged to have i,^ r ^ J 

beenexecutedby 0© 10 "g 8 ' 

the defendant, " Bissakha claims the land as hers, and Rai Gobind pleads that 
the^^'tL a P ^ 011 °f the land in suit has been purchased by him from 

property in snit Bissakha. 

Sndanund^to " "^e moon8 iff dismissed plaintiffs claim, on the ground chiefly 
the plaintiff; that Sudanund had no right to execute the deed of sale, the right 
alvr twtin *!!« *° ^ e prop^y ^^g ™th h\& wife Bissakha. 
genuineness, * if " On the same date the moonsiff decided a claim for two reeas of 
ifc j eque ?. ti ? n . e ^ land, now sued for, in favor of Rai Gobind, one of the defendants in 
its termsTpass this case ; and he grounded his judgment on the right of Bissakha 
whatever order fo the property, and to her having, under the right, conveyed it to 
Zi TS^LJ Rai Gobind. 

proper. " No appeal has been preferred from this last order. An appeal 

has, however, been preferred from the first ; and the principal sud- 
der ameen has, in the case before him, reversed the order of the 
lower court, decreeing to the plaintiff the land claimed by him 
under the deed of sale executed by Sudanund, with the exception 
of that decreed by the moonsiff in favor of Rai Gobind under a deed 
executed by Bissakha : thus he has declared the property to belong 
to Sudanund, and who at the same time accepted a decision of the 
moonsiff, holding that it belongs to his wife Bissakha. 
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" Against this inconsistency the defendant Bissakha has now 
appealed, urging that it is one vitiating altogether and rendering 
obscure the decision passed by the principal sudder ameen, and urging 
also, that the admission alleged to have been made by her is not 
upon the record, and that it consequently should not have been 
regarded by the .principal sudder ameen. 

" We admit the special appeal to try whether, in consequence of 
the error above noted, the decision of the principal sudder ameen 
should not be remanded to him for a more perfect investigation." 

Judgment. 

Messrs. C. B. Trevor and H. V. Bayley. — We observe that the 
principal sudder ameen bases his opinion, that the sale to the plain- 
tiff by Sudanund, the husband of Bissakha, special appellant, is 
valid, on a petition filed by the latter, in another case, in which 
she was plaintiff and Shamram Paul and others defendants, and in 
which she has distinctly admitted the sale in question, as well as 
on her having affixed her name to the deed of conveyance as a wit- 
ness : such having been the case, she cannot, remarks the principal 
sudder ameen, be listened to when pleading to the contrary. 

There is no doubt great force in the remark of the principal 
sudder ameen : but the petition is not on the record, so that special 
appellant has had no opportunity of questioning the interpre- 
tation put upon it ; and unless a copy of the petition had been filed 
before him, the principal sudder ameen was not justified in noticing 
it at alL 

We consider, therefore, that the proceeding of the principal sudder 
ameen is objectionable ; and as the existence of an import- 
ant document of the nature above specified is clear, we remit the 
case to the principal sudder ameen, with directions that he remand 
it to the court of first instance. The moonsiff will then give the 
plaintiff an opportunity of filing a copy of the petition, alleged to 
have been executed by the defendant, acknowledging the sale of the 
property by her husband Sudanund to the plaintiff, and after having 
tested its genuineness, if it be questioned, and scrutinized its terms, 
pass whatever decision may eventually seem just and proper. 

Mr. A. Sconce. — I concur that the principal sudder ameen's judg- 
ment is defective ; but, instead of remanding the case to the first 
court, it appears to me sufficient to instruct the principal sudder 
ameen to give the plaintiff an opportunity of filing the petition in 
his own court, and to take such steps as he may deem sufficient in 
disposing of any question that may arise as to its authenticity. 



Digitized by VjOOQlC 



( 828 ) 

The 23rd March 1859. 

A. Sconce and C. B. Trevor, Esqs., Judges, and EL V. Bayley, Esq., 
Officiating Judge. 

Case No. 123 of 1858. 

Special Appeal from the decision of Mr. E. 8. Pearson, Addi- 
tional Judge of Backergwnge, dated 29th July 1857, reversing 
a decree of Pundit Sreenath Bidyabaffish, Principal 8udder 
Ameen of thai district, dated 17th November 1856. 

Musst. Mohun Malla, (Plaintiff,) Appellant, 

versus 

Mr. Robert Hollow and others, (Defendants,) Respondents. 

Baboos Ramapersad Roy and Kishenkishore Ghose, for Appel- 
lant 
Baboo Shvmbhoonath Pundit, for Mr. R. Hollow, Respondent 

Suit to set This case was admitted to special appeal on the 18th February 
"'und^enure 1858, under the following certificate recorded by Messra A. Sconce 

made in execu- and J. S. Torrens. 

mary° f 'decreej " P e titi° ner comes up against the decision of the judge, which 
which, in a re- has held her suit for recovery of possession of 8 annas of a 
** uenS^ingti^ h awa l a h» an( ^ to cancel sales in execution of summary awards, 
tutod? lwd been barred under provisions of Section VI. Regulation VIII. of 1831. 
to^uaeh a**? '^ ie statement °f plaintiff, petitioner, is, that she purchased the 
conJ^mmary 8 annas from the former hawaladar; but, notwithstanding that 
suit and second g^e had paid the rent, the zemindar, on a summary suit brought 
Held, that against her vendor, got a decree on the 22nd of January 1844, in 
though this jrajt execution of which it was sold on the 23rd of March following. 
tated n tiii more Petitioner sued to set aside the summary decree, and obtained 
than one year decisions in her favor before the sudder ameen and principal sudder 
from date oiPae- ameen ; the latter dated the 21st of March 1846, the order being 
cond luminary confirmed on a special appeal before this Court in 1849. After the 
tiFs^ction^M safe of the 23r ^ of M»M& 1844, the zemindar brought another 
not barred, as summary suit for the rent of 1258 B. S. of I0a.-13g.-lc.-lk. of the 
SenSnSiyUaWe ** annas °f ^e hawalah against the purchaser. Plaintiff, petitioner, 
as a defaulter in appeared before the collector, whose orders in decree were that her 
^•^^"J rights were not affected ; and on the 7th of February 1853 the 
as plaintiff had 10a.-13gr.-lc.-lfe were sold in execution of the summary decree. The 
spedaHy pleaded present suit is instituted on the 3rd of January 1856 ; and the objec- 
™pai $udder tions taken to the judge's decision are, that, as plaintiff, petitioner, 

thatch f0n ^ was not a P^^y *° ^ e k 8 * 8ummai 7 su ^» her right of action can- 
darhimselfTe?d not be limited in the manner held by the judge ; next, that the 
theunder-tenure one year limitation laid down in Regulation VIII. of 1831 does not 

in the name of J ° 

his naib, and brought a collusive suit against the nominal tenant. 

Held also that, with respect to the second sale in execution, a suit to set it aside is not re- 
stricted to one year from the date of the sale. 
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apply to suits for reversal of sales ; and that, independently of these 
objections, the judge is wrong in refusing her possession of the 
difference between the 10a.-13gr.-lc.-lA;. of the 8 annas of the hawa- 
lah, and the remainder, as the latter summary decree and sale, on 
which the right to possession is set up, only related to the 
10o.-13flr.-lc.-lA:. 

"We admit the special appeal, to tiy the correctness of the 
judge's decision with advertence to the second objection above 
noticed." 

Judgment. 

The decision pronounced by the zillah judge in this case is* sub* 
joined. The judge has thrown out the suit, assigning mixed reasons 

* The plaint states that the above hawalah (in the name of Nundkissore Chucker- 
buttee and Muddonmohun Chnckerbuttee within defendant's independent talook 
Panioty Alexander, Pergunnah Boozoorg Omedpore) was sold, on the 28rd March 
1844, in execution of a summary decree against her vendor, Mnddunnarain Chucker- 
buttee ; that she sued regularly for reversal of that summary decree, and obtained a 
decree in her favor, which decision was upheld by the Sudder, on special appeal, on 
2nd August 1849; that subsequently the defendant, Mr. R. Hollow, sued the 
auction purchaser, Rajchunder Chnckerbuttee, summarily, for arrears of rent for 1258, 
and obtained a decree, in execution of which a portion of the hawalah of suit was 
again sold. Plaintiff sues, therefore, for possession at her 8 annas hawalah in reversal 
of the sale in execution of the first summary decree, and of the second summary 
decree, together with the sain in execution of it. Defendant pleaded, that plaintiff 
had split her claim, viz. that she should have sued for reversal of the first sale along 
with the decree ; also that her alleged purchase from Muddnnnarain Chuck erbuttee 
is fictitious ; also that her present suit, to reverse the second summary decree and 
sale, is out of time according to Section VI. Regulation VIII. of 1881. 

The lower court gave judgment for plaintiff, considering that the sale, in execution 
of the first summary decree, was virtually cancelled by the Sudder Court's decision of 
the 2nd August 1849, and that, this being the case, the second summary decree and 
sale must necessarily fall with it. The court likewise held that the second summary 
suit was a fraudulent one, as defendants were really in possession of the hawalah 
all along, the first auction purchaser being a mere creature of straw ; — this opinion 
being apparently based upon the fact of the said auction purchaser's being defendant's 
naib. 

The points for decision are, ltt, whether this suit is out of time ; 2nd, if not, whether 
- the second summary decree and sale were irregular, or otherwise liable to be reversed. 

It is clear that the first sale in execution either fell as a necessary consequence of 
the Sudder Court's decision of the 2nd August 1849, or it did not. If it did, there 
is of course no occasion for plaintiff to bring this suit to cancel that sale, for she 
could obtain possession of her hawalah in cancelment of it by simply taking out 
execution of her decree aforesaid, but then intermediately there have been summary 
proceedings, viz. a decree and a sale, which must be taken out of the way before she 
can avail herself of her decree. How are these to be taken out of the way P Clearly 
only by a regular suit ; for they have actually been held, and their existence cannot 
be ignored : but in order to set aside summary decrees for rent, one must sue within 
a year, and this plaintiff has not done. Therefore the second summary decree and 
sale cannot be taken out of the way, and must stand. If, on the other hand, the first 
sale did not fall as a consequence of the Sudder's decision of August 2nd 1849, so 
that it becomes necessary for plaintiff to bring this suit to cancel that sale, her suit 
is equally out of time ; for the ground for seeking cancelment of the sale must be 
the injustice of the decree ; hence the suit must be brought within a year. Besides 
which, there is another reason why plaintiff cannot now sue to cancel the first tale* 
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for his order ; but substantially the suit stands dismissed as barred 
by lapse of time. 

Special appellant acquired in Pous 1249, by private purchase, 
one-half of a hawalah situated within the zemindar's (defendant's) 
estate. Subsequently, the zemindar, suing summarily for arrears of 
rent of 1250, asserted to be due on account of this half, acquired 
a decree for the amount on the 22nd January 1844, and on the 
23rd March following caused the half hawalah to be sold in execu- 
tion, when it was purchased by one Rajchunder, his own naib. 
Later, the zemindar again sued the purchaser for arrears of 1258, 
and, on the 5th January 1853, the zemindar causing (under cir- 
cumstances not -explained to us) a two-third share of the half 
hawalah to be sold in execution, he bought it in himself on die 
8th February 1853 for one rupee. Meanwhile, however, special 
appellant had instituted a regular suit to set aside the first summary 
decree, and both in the ziilah courts, as in this Court on the 
admission of a special appeal, the summary decree was quashed. 

Such are the circumstances which have led to the present action, 
in which it is the object of plaintiff to be restored to possession of 
her half hawalah, by declaring the first sale null and void, and by 
quashing the second summary decree as well as the second sale that 
followed it 

This suit was not instituted till the 3rd January 1856, and the 
judge holds that, as more than one year has elapsed from the dates 
of the second summary decree and sale on the 5th January and 8th 
February 1853, the action is barred by Section VI. Regulation VIIL 
of 1831. This conclusion, however, appears to us to be untenable 
for two reasons : first, we think that the restriction imposed on a 
tenant in possession as to the time within which he should prefer a 
regular suit to contest a summary award made against him, cannot 
apply to a person in the position of the present plaintiff, who was 
not personally a defaulter, and who was determined, by an action 
decided before the entertainment of the zemindar's second summary 
suit, to have been erroneously declared a defaulter by the first sum- 
mary suit The plaintiff's suit cannot be said to turn on the me- 
rits of the second summary claim for arrears. On the contrary, it is 
brought against the zemindar and ostensible tenant, on the ground 
of the original ouster of plaintiff being illegal But, secondly, we 
observe, that the plaintiff, special appellant, asserted a special ground 

viz. she ought to have included this prayer in her suit for reversal of the first decree. 
Her not having done so is a most vexatious splitting of claims. And even though 
it should he held that the one year rule would not apply, and that the splitting of 
claims is no bar to this suit, yet the second decree and sale would still remain to be 
taken out of the way, which, as I have above shown, cannot now be taken out 
of the way. In short, plaintiff has slept over her rights, and the maxim, " vigilantibus 
non dormientibus jura subvenient," clearly applies. I reverse the lower court's 
decision, and dismiss the suit as out of time. Costs on respondent. 
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for the inapplicability of the law of limitation. She asserted, and the 
principal sudder ameen found that the second summary decree was 
obtained on fraud, inasmuch as the purchaser at the first sale was 
the naib of the zemindar and a 'mere nominal tenant, and that 
the zemindar, himself in possession of the hawalah, sued himself 
for arrears dua Upon this question the zillah judge passed no 
opinion ; but obviously the plaintiff's right of action could not be 
denied to her from any act of collusion done by the zemindar and 
his nominal tenant. 

Again, the judge has held the suit to be barred, because it was 
not brought within one year from the first sale. But for this construc- 
tion the law afibcds no warrant The law is confined to regular 
suits brought to contest summary decrees, and not to sales made 
in execution of summary decrees. In this instance, as already said, 
the first summary decree has been set aside ; and there is no room 
for extending to the sale a default which might have, but did not 
in fact, bar die suit by which the summary decree for arrears was 
annulled. 

We, therefore, set aside the judge's decision, and remand the case, 
to be disposed of on its merits. 



The 23rd March 1859. 

A. Sconce and C. B. Trevor, Esq&, Judges, and H. V. Batley, Esq., 
Officiating Judge. 

Case No. 491 of 1858. 

Special Appeal from the decision of Syud Ahmed Buksh, 
Principal Sudder Ameen of Mymensing, dated 29£A March 
1858, reversing a decree of Baboo Oungakamt Mookerjee, 
Additional Moonsiff of Madargwage, doled 27th January 
1857. 

Roodrokant Surma Chowdree and others, (Defendants,) Appellants, 

versus 
Kasheenath Surma Chowdree, (Plaintiff,) Respondent. 
Baboo Kishensukha Mookerjee, for Appellants. 
Baboo Taruknalh Sen, for Kasheenath Surma, one of the Re- 
spondents. 

This case was admitted to special appeal on the 3rd August 1858 Suit » brou e nt 
under the following certificate recorded by Messrs. C. B. Trevor and !?fc?£i£ 

H. V. Bayley. promise said to 

• hg«A been 6Tft» 

cutedyier an earlier suit between the same parties was decided, was dismissed by the first court 
as bang in a matter already abjudicated; but the case was remanded by tie lower appellate 
court on the ground that the plaintiff had set forth in this suit a new cause of action Order of 
remand affirmed iu special appeal 

W 1 



Digitized by 



Google 



( 332 ) • 

" The plaintiff sued for possession of a share of an ancestral 
estate. The moonsiff dismissed his suit on the 27th January 1857, 
on the ground that, although the plaintiff had been allowed full 
opportunity to adduce proof, he had not produced any. 

" The plaintiff then sued for the fulfilment of the terms of a deed 
of compromise executed by three of the defendants, who refused 
to fulfil its conditions, and which deed one of the defendants had 
refused to sign, and kept possession of. The plaintiff averred that, 
owing to this deed of compromise being at the time a matter of 
negotiation between the parties, he was unable to adduce the proofs^ 
in the case decided against him on the 27th January 1857, which 
he otherwise might have done. 

" The moonsiff considered that the' subject matter of the latter 
suit was identical with that of the former, and, on the 30th No- 
vember 1857, dismissed the case under Section XVI. Regulation 
III. of 1793. 

" The principal sudder ameen reversed this decision, without going 
into the question of the correctness of plaintiff's allegations in 
respect to the deed of compromise, but merely holding that the suits 
were not for the same subject matter, and that therefore Section 
XVI. Regulation III. of 1793 did not apply. 

" The special appellant's pleader urges, that the principal sudder 
ameen should not have remanded the case, or held Section XVI. to 
be inapplicable, until he had investigated the point, whether a deed 
of compromise relating to the same subject matter had been execut- 
ed by three of the defendants, as averred by plaintiff, or had not been 
so, as stated by defendants. Further, that the fourth defendant, who 
was stated by plaintiff to have refused to sign the deed, should be 
exempted from liability in this case. 

" We admit the special appeal, to try whether the case should 
not be remanded on the above grounds for further investigation." 

Judgment. 

We fiud that this second suit is brought by the plaintiff to give 
effect to a soolahnama, by which, according to him, the four defend- 
ants in the case had adjusted their dispute with him. This deed 
is said to have been executed five days after the first suit was decid- 
ed. It would be premature now to offer any opinion as to the 
transaction asserted by plaintiff to have occurred ; but, taking the 
case as plaintiff puts it, it presents a new cause of action, and, 
therefore, it appears to us, that the principal sudder ameen has 
rightly held that the question, as to the propriety of bringing the 
defendants again into court, cannot be disposed of till the plaintiff 
has had an opportunity of going into his proofs. He could not 
summarily say that the suit would not lie either against the three 
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defendants said by plaintiff to have signed the deed, or against 
the fourth, who is said to have agreed to it but did not sign it, till 
the facts asserted by plaintiff have been sifted. 
We dismiss the special appeal, with costs. 



The 24th March 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges. 

Petition No. 1805 of 1858. 

Application for Special Appeal from the decision of Roy Ram- 
hchun Ghose, rrmevpal Sudder Ameen of Nuddea, doled 
10th August 1858, a/menddng that of Baboo Baneenalh Bose 9 
Acting Sudder Ameen of thai district, doled 6th March 1858, 
in the case of 

Mr. Henry Mackenzie, (Plaintiff) Petilioner t 

versus 

Chunder Seekhur Roy, (Defendant,) Opposite Pariy. 

Baboo Unnodapersad Bcmerjee, for Petitioner. 

Baboos Kisheidcishare Ghose and Obhoychurn Bose, for the Opposite 

Party. 

It is hereby certified that the said application is granted on the Remanded,for 
following gnnmda & j£?Z 

The controversy raised below was regarding the mode of credit current rent and 
adopted by the petitioner, in crediting to respondent some arrears of IjJSfo- JS*™ 
rent paid by him. 

A summary suit had been instituted by the petitioner ; and to set 
aside the award passed, this regular suit was brought by respondent 

The question was, whether the amount refceivea had been 
credited properly by petitioner, partly to bakaya and partly to 
current rent If the petitioner was entitled to cany the amount he 
had carried to old arrears, his summary suit for current revenue 
would be correct, as representing the amount he was justified in 
suing for in that form. If he was not entitled so to credit it, but 
should have treated all the payments made by respondent as on 
account of current rents, his claim by summary suit would be 
invalid. 

This the principal sudder ameen has not apparently tried ; and we 
therefore remand the case to be so dealt with. 
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The 28th Makch 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 580 of 1856. 
Regular Appeal from the decision of Baboo Wopencbrochuvdro 
Nyaruttun, Principal Sudder Amemof Jessore, dated 2Sth 
August 1856. 

Syud Keramut Alee, (Plaintiff,) Appellant, 

versus 

Rajah Barodakant Roy and others, (Defendants,) Respondents. 

Baboo Ramapersad Roy, for Appellant 

Baboos Shumbhoonath Pundit, jKishenkishore Qhose, and Obhoy- 
churn Bose, and Mr. R. T. Allan, for Respondents. 

Suit laid at Company's Rupees 37,752-9a.-0p.-2&. 

tbe^OT wirt The pl^tiff i"L this case is the mootuwullee of certain wuqf 

confirmed, an property in zillah Jessore, and he brings the present suit to reverse 

p^oducedbtthl a decision passed by the magistrate, under Act IV. 1840, on the 20th 

plaintiff was April 1847, and confirmed by the session judge, by which possession 

ranST 1 "to of certain lands > 3433-6 in extent, claimed by him as chuk Alug- 

prove bis right dea and chuk Roy Thakur, appertaining to the wuqf village of 

to, and previous gobnah, was assigned to the defendant^ who claimed them as chuk 

fhe 8e8 Sii!ct of Seebpoor and Badoorgatcha> within his zemindaree of pergunnoh 

wcWmetyungie Shahoos. The principal sudder ameen deputed the moonsiff of 

1111 m pute ' Bala to make a local investigation ; but, setting aaide the opinion 

expressed by that officer as to the rights of the litigants, he has dis* 

* missed the plaintiffs suit, considering his claim to these lands not 

to have been satisfactorily proved. 

' An appeal has been preferred by the plaintiff from this decision. 
It is asserted by the appellant that the natural boundary between 
the wuqf village mouzah Sobnah and the defendant's zemindaree in 
pergunnah Shahoos is the Ehanapurya river, to the east of which is 
situated the defendant's estate, and to the west that of the plaintiff 
From the pleadings it appears that to the west of the Khaaapurya 
river is a tract of jungle land, divided, according to the plainti$ 
into five chuks, Bagagatcha, BadoorgaAcha* Jebuntola, Boy 
Thakur, and Alugdea* belonging to the plaintiff's village Sobnah ; 
that the defendant has crossed the Khanapurya river, and taken pos- 
session of the lands of chuks Alugdea and Roy Thakur, and avers 
that a khal, known by the name of the Badooigatcha and 
Bawer khal, is the boundary between the estates. In support 
of his claim plaintiff rests mainly on the local investigation of 
the moonsiff of Bala, dated the 27th May 1856, to whom the docu- 
mentary evidence filed in this case was submitted. These 
documents consist of some measurement chittas of. 1237, bearing 
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the seal of the oollector, and produced from the wuqf serishtah. 
He has also filed a map from the survey of Mr. Deputy Collector 
Smith, about 1842, and certain proceedings thereon under Regula- 
tion II. of 1819, and sundry kuboolyuts. From these documents 
it would appear that the jungle tract, including chuks Alugdea and 
Roy Thakur, were measured by orders of the collector in 1235, cor- 
responding with 1828 ; that Mr. Smith, deputy collector in charge of 
the wuqf mehal, surveyed the lands of mouzah Sobnah, and by his 
survey the disputed lands are included within the area of that village, 
the eastern boundary of which is shown to be the Khanapurya 
river ; that on his report being submitted to the commissioner, that 
officer, on the 18th December 1844, directed the collector to ascertain 
whether these jungle lands did or did not belong to the Govern- 
ment property in the Soonderbuns ; that the collector, in his pro- 
ceeding under Regulation II. of 1819, dated the 15th August 1845, to 
which both the present litigants were parties, released the lands, 
declaring them to belong to the wuqf estate, and this order was con- 
firmed by the commissioner's proceeding of the 30th May 1846, 
who struck off the case, as the land was evidently not within the 
limits of the Soonderbuns. The moonsiff, when making the local 
investigation, tested the chittas of 1235 filed by the plaintiff, and 
identified the lands to which they related ; and he was able to 
ascertain that the lands in dispute were comprised in daghs 3205 
and 3206, the boundaries therein laid down corresponding exactly 
with those now in existence, while from dagh 3198 he found that the 
boundary of the Sobnah village on the east was the Khanapurya 
river. He, at the same time, endeavored to identify the lands referred 
to in certain chittas of 1232, bearing the seal of the collector, filed by • 
defendant, but failed to ascertain their site, and he rejected as 
spurious a pottah of 1232, said to have been riven by the collector to 
Shibchunder Chowdree on the part of the defendant The moon- 
siff held further, that the lands now in dispute formed the subject of 
the investigation under Regulation II. of 1819, held by the collector 
in 1845, and this was admitted by the defendant in his answer in 
the Act IV. case, to reverse which the present suit has been institut- 
ed. The moonsiff also examined 173 witnesses, whose evidence 
he rejected as unworthy of credit ; but with reference to the position 
of the disputed area, and to the enquiries he was able to make both 
openly and privately, he came to the following conclusion, that the 
area in dispute was formerly not known by the names now used 
by the parties to designate it, but was called the Kala jungle, and 
was claimed neither by the zemindar of Shahoos, nor by the 
mootuwullee of the wuqf property. Subsequently a person 
named Sridhur Roy, from whom chuk Roy Thakur derived its name, 
having obtained a pottah from the surbarakar of the wuqf pro- 
perty, commenced clearing the juugle, but was obliged to leave the 
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place from fear of the tigers, on which the Chowdrees of Shahoos 
took possession of and cultivated the land, and on Sridhur's attempt- 
ing to recover possession, they got up a charge of murder against 
him, and so prevented his having anything further to do with it ; 
and so the Chowdrees have held possession of that portion of the 
land called Alugdea by the plaintiff, lying to the east of a 
khal called Jhila and to the west of the Khanapurya river, for 
more than fourteen or fifteen years previous to 1254, and of 
the land to the west of the Jhila (called Alugdea by the plain- 
tiff) and to the east of the Bilboorya khal, for not less than four or 
five years ; and the lands to the west of the Bilboorya khal and 
to the east of the Badooigatcha and Bawer or Tver khal (called by 
the plaintiff Boy Thakur Chuk), have sometimes been partially culti- 
vated by the Sobnah ryots, who, after cutting their crops, let the 
land fall into jungle, when the Shahoos ryots cultivated it ; and when 
they left it, the Sobnah ryots again cultivated it ; and in this manner 
the land got cleared, and then disputes arose, which terminated in 
possession being taken of the land by Gungadhur Chowdree of Sha- 
hoos, in 1250 or 1251, since which time he has held undisturbed 
possession. The result, therefore, of the moonsifFs inquiry, on which 
plaintiff lays much stress, is, that part of the land has been in the 
adverse possession of the defendant for more than fourteen years 
previous to 1254 ; another portion has been in his possession not 
less than five years previous to that date, and the remainder has 
been in his undisturbed possession since 1250 or 1251. 

We turn now to the other documents filed by the plaintiff The 
chittas of 1235 clearly define the boundaries of the disputed lands, and 
by their assistance these lands can be easily identified ; and if we could 
accept these chittas as genuine, they would go far to establish the 
plaintiff's claim. But we are not informed on what occasion they 
were prepared, nor why it is that so many years elapsed before they 
saw the light, nor why they were not produced in the Act IV. case 
now sought to be set aside, or in other contentions which, from the 
pleadings we gather, have taken place between the parties. Again, 
though we do not question the accuracy of Mr. Smith's survey, 
which includes these disputed lands in the area of Sobnah, 
yet we are left in ignorance of the data on which that survey was 
mada Further, as regards the decisions under Regulation IL of 
1819, it may be observed that, though the collector, in his proceeding 
of the 15th August 1845, to which the present litigants Were parties, 
stated that the lands then released from resumption belonged to the 
wuqf property, yet this declaration can avail the plaintiff but little ; 
for the question then before the collector was, not whether the lands 
belong to one or other, but whether these lands were within the 
boundary of the Soonderbuns, and, consequently, liable to the claim 
of Government ; and the collector decided that they were not If 
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any stress be laid upon this proceeding, the defendant has produced 
a counter-proceeding of the commissioner of the Soonderbuns, Baboo 
Oomakant Sein, dated the 23rd May 1846, who, while the 
collector of Jessore was engaged in making the investiga- 
tion on his part, was deputed by the commissioner to enquire 
whether these lands were within the Government property and in 
whose possession they were ; and he reported that they were not 
within the boundary of the Soonderbuns and were in the possession 
of the Shahoos .zemindar. It it urged by plaintiff, that he was not 
aware of the investigation held by Oomakant Sein, as no notice 
was served on him ; but in support of this assertion no evidence has 
been produced, and it appears improbable that, considering the con- 
tentions then going on and the inquiries then being held by the col- 
lector of Jessore, which would turn the attention of the parties to 
these lands, the plaintiff should have remained ignorant of the 
proceedings of Baboo Oomakant Sein. Be that as it may, the final 
proceeding of the commissioner, drawn up after a consideration of 
the investigation made by the collector and the commissioner of 
the Soonderbuns, merely declares that the Government has no 
claim to these lands, and determines nothing as to the possession 
or rights of the parties. The appellant's counsel attaches no great 
weight to the kuboolyuts filed by the parties. Two kuboolyuts have 
however been shown us, to which reference has been made in the 
course of the argument One signed by Ramlochun, dated the 5th 
February 1840, which, on examination of the recorded boundaries,evi- 
dently relates to land other than that in dispute, viz. the lands of chuk 
Jebuntola to the westward ; and the other, dated 6 th Srabun 1237, 
executed by Juggutram Mitter for the julkur of mouzah Sobnah, 
and in which the eastern boundary of the village is carefully given 
as Shahoos on the Khanapurya river. Neither of these kuboolyuts 
has been attested ; and the one, as already shown, evidently relates 
to lands other than those in dispute ; and the careful mention of the 
eastern boundary in a julkur pottah raises a suspicion that it has 
been prepared for the purpose. We think, therefore, after a consi- 
deration of the documents and other evidence produced by the 
plaintiff, that he has not satisfactorily established his right to the 
lands in dispute, and we therefore confirm the decision of the lower 
court, and dismiss the appeal, with costs. We would remark that 
the principal sudder ameen is in error in stating that the deputy 
collector, Mr. Smith, in charge of the wuqf property, admitted that 
these lands were Government property. We do not find such a 
statement in any of the proceedings before us, and consequently the 
principal sudder anieens argument, based on such supposed admis- 
sion, falls to the ground. 
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The 28th March 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 634 of 1856. 

Regular Appeal from the decision of Baboo Peofirymokun Baaier- 
jea, Principal Svdder Ameen of Beerbhoom, doled the 8th 
November 1856. 

Messrs. Gordon, Stuart, and Company, Secretaries of the Bengal 
Coal Company, (Plaintiffs,) Appellants, 
versus 
Neerunjun Acharj and others, (Defendants,) Respondents. 

Baboo RaTnapersad Roy, for Appellants. 

Baboos ShumbhooTialh Pv/ndit and Baneemadhvb Ba/nerjee, for 
Respondents. 

Suit laid at Company's Rupees 9053-12-0. 
Remanded: the The appellants, as plaintiffs, brought this action in the lower 
mitt* wL 'not 00111 *' to recover possession of 34*0 beegahs 14? cottahs in mouzah 
justified when Gopeenathpore alias Sajur Bangah, with mesne profits, on the 
aenti tiff ini!^ legation that tIie defendants had ousted them from the land, 
ed the extent They urge that the land is comprised in sixteen plots, with separate 
j£tiie b j^f ie8 boundaries defined in each, as specified in the schedule annexed at 
the foot of the plaint. 

. The defendants, respondents, pleaded that the suit could not be 
entertained, owing to the plaint being defective, in not specifically 
defining the boundaries of certain dewvMer lands comprised with* 
in the area claimed by the plaintiffs, and failing to make the holders 
of them parties to the suit. 

The plaintiffs on this applied for and obtained the permission 
of the court to cure the defects noticed, by filing a supplemental 
plaint, which was done accordingly. 

The principal sudder ameen, in trying the case, first took up the 
plea in bar ; and ruling that the defects in the plaint had not been 
sufficiently cured by the supplement filed by the plaintiffs to admit 
of execution of judgment in the event of such being made in the 
case, passed an order of nonsuit 

Against this order the plaintiffs now appeal, and urge that the 
supplemental plaint filed by them rectifies the omissions apparent 
in lJo8. 13, 15, and 16 of the schedule as to the quantity of resumed 
dewutter land, and points to the measurement chittas prepared by 
the officers of the Government for further particulars in regard to 
their area, boundaries, locality, possession, and all matters essential 
to their complete identity. They plead that their plaint, taken in 
connection with the supplement and Government chittas, is abun- 
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dantly clear and specific for the purposes of a decree, and contend 
that non-specification of boundaries of a portion of the lands claimed 
by them, even if such defect were really imputable to them, ought 
not to subject them to nonsuit of their whole claim. 

Judgment. 

On referring to the principal sudder ameen's decision, we find 
that he has nonsuited the plaintiffs, appellants, on the ground that 
the plaint is indistinct and deficient in precision, inasmuch as it 
fails to specify the boundaries of certain resumed lands sought to be 
recovered, and the names of the villages in which they are situated 
and of the parties in possession of them ; and also to make those 
parties defendants in the causa We cannot, however, view the 
plaintiffs' suit in the defective light in which it is regarded by the 
principal sudder ameen ; nor do we see, for the reasons given, the 
necessity of nonsuiting their whole claim. The amended or 
supplementary plaint filed bv them distinctly specifies the quantity 
of the resumed lakhiraj land, and refers to the Government chittas, 
which would seem to indicate their area and boundaries with 
sufficient accuracy to ensure an eventual execution of judgment. 
There is no reason, therefore, with this available knowledge before 
him, why the principal sudder ameen should not have proceeded 
to the trial of the case, and made an award in settlement of the 
controversy pending before him. The lands in dispute may be, 
as alleged by the appellants, susceptible of identification ; and if 
the parties in possession have not been formally sued by the plain- 
tiffs, the decree, as regards them, will be inoperative, and the plain- 
tiffs be the sufferers. The order of nonsuit, under such circum- 
stances, is clearly wrong. We, therefore, reverse the principal sudder 
ameen's judgment, and remand the case for trial and a decision on 
the merits. 



x 1 
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The 28th March 1859. 

A. Sconce, Esq., Judge, and E A. Samuells, Esq., Officiating Judge. 

Petition No. 1823 of 1858. 

Application for Special Appeal from the decision of Mr. H. C. 
Halkett, Judge of Hooghly, dated 2Stk July 1858, affirm- 
ing that of Mr. W. T. Taylor, late Officiating Collector of 
that district, dated 2&th April 1853, in the case of 

Ramram Ghose, Defendant, Petitioner, 

versus 

Joykishen Mookerjee, Plaintiff, Opposite Party. 

Baboo TarvJcnath Sein, for Petitioner. 

Baboos Kishenkishore Ghose and Baneymadhub Bamerjee, for the 
Opposite Party. 

In a rait to Mr. A. Sconce. — This suit was instituted against petitioner to 
lSTth^piea ra^ 1116 bee^ahs 12-4 held by him rent-free ; and, judgment having 
of limitation was been given in favor of plaintiff, the defendant adduces three grounds 
tri^wa^e ^ of special appeal. 

ed bytiw JSlge, First, that the zillah judge refused to hear the petitioner's pleader, 
that th the gr ° Un t w ^° ^ appeal in the former trial of the appeal, and on his 
of the defend- behalf, before the case had been remanded by this Court ; second, 
an * ™ n <* that the suit is barred by limitation ; and, thvrd, that the plaintiff, 
caee is remand- a dur-putneedar, had not shown his authority from the zemindar 
ed to try nm- to bring this claim for resumption. 

euce * of '"Ithe Upon the first point petitioner brings before us no evidence to 

tenure before substantiate the plea asserted : and as to the third ppint, it was 

be? nlo^Tthe definitively determined by this Court on the 20th December 1855. 

validity of the Neither of these points, therefore, is open to special appeal on this 

petem^V*the o 00 * 8 * 011 - But u P° n tne second point it seems to me the judge has 

grantor are not misunderstood the course which, with a view to the lawful deter- 

to" the 'nekton m ^ na ^ on °f * ne question of limitation, it was incumbent on him to 

of limitation, follow. It has been repeatedly held that, supposing a lakhiraj tenure 

to have existed as such on the 1st December 1790, irrespective of the 

question of the validity of the grant, a suit brought to resume that 

tenure is subject to the ordinary law of limitation. In this case, 

the zillah judge has gone beyond the question of the existence of 

the tenure. He has held that the defendants have been unable to 

prove that they, or those whom they represent, had held the lands 

i/n dispute under the sunnud of a duly qualified grantor, from a 

period dating before the year 1790. But neither the validity of 

the tenure, nor the competency of the asserted grantor, is a point 

material to the question of limitation. The judge has to satisfy 

himself simply as to the existence of the tenyre before the 1st 

December 1790 : and if he finds that the tenure»did so exist, plain- 
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tiflTs action must be held barred. Upon this point, therefore, I 
think the case must again go back to the zillahjuage. 

Mr. E. A. Samuells.—I concur with Mr. Sconce in remanding 
the case upon the grounds stated by him. The judge has clearly 
misunderstood the law as laid down by the majority of the judges 
of this Court, and must re-investigate the case with reference to the 
precedents to which Mr. Sconce alludes. I still, however, adhere to 
the opinion which I expressed in the case of Joykishen Mookerjee 
versus Unnopoorna Dassee, 31st July 1857, that the plaintiff, in 
suits of this description, is bound, to show, without reference to the 
defendant's title, either that he sues within the ordinary period of 
limitation, or that he is entitled to claim the benefit of one of the 
special exceptions to that law. 



The 28th March 1859. 

C. B. Trevor, Esq., Judge, andH. V. Bayley, Esq., Officiating Judge. 

Petition No. 1353 of 1858. 

Application for Special Appeal from the decision of Captain 
H. S. Bivar, Principal Assistant Commissioner of Lukhimpore, 
dated 23rdJ April 1858, affirming thai of Baboo Sindhooram 
Mazaree, a mermber of Pwnchayet stationed at Dibrooghur, 
doled 2lst August 1857^ in the case of 

Joyhurree Hazaree, Plaintiff, 

versus 

Mr. H. Harold, Defendant, Petitioner. 

Baboo8 Dwarkanalh Mitter and Aushootosh Dhur, for Petitioner, 

Ex-parte. 

It is hereby certified that the said application is granted on the ^ c |j^ l J^^ 
following grounds. itmfehtbetried, 

The plaintiff and defendant entered into an agreement as follows. •? r *^ th M to 
Plaintiff was to complete a bungalow for defendant ; plaintiff was tract for* °the 
to receive rs. 40 advance, rs. 25 on the thatch being completed, execution of a 
and rs. 25 on the whole bungalow being finished, rs. 90 in alL "adbLi fJnu. 
The plaintiff was to do the work in two months, or pay a fine of «d, and thus to 
1 rupee a day for each day beyond. Plaintiff admitted the receipt of jg£ *£$ ^ 
rs. 50, and sued for 40 as unpaid. entitled to get 

Defendant urged that, on plaintiff's not * executing the work*^^ e ^ 
according to the terms of the agreement, defendant had had to pay the charge of the 
44-2 for coolees and carpenters to execute it ; and that rs. 24 was ^e^her *' 8 *"h 
all that was due to plaintiff, so that defendant had on the whole charge was re- 
balance a net demand of rs. 20 against plaintiff. IS* aV to what 

balance, if any, was doe to the contractor, after such deduction and the fine provided for in the 
agreement. 
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Plaintiff obtained a decree for rs. 40 in the court of first instance ; 
and on the defendant's appeal to the principal assistant commis- 
sioner, that officer decreed rs. 40 as the balance due on the agree- 
ment, and held that defendant's counter-claim was beyond its terms, 
and not proved. 

Defendant appeals specially, urging, that the lower appellate court 
has not considered what amount of work was executed, ayl thus 
what sum was due under the agreement 

We consider that in this case the points to be decided were, first- 
ly, whether plaintiff had executed what, and within the time, 
under the terms of the agreement he had agreed to, and if not, then 
whether defendant was not justified in employing other persons to 
execute that work ; and if so, whether the amount defendant might 
prove he had expended for that purpose was reasonable and fear; 
and then, whether such expense being deducted, and also any fine to 
which plaintiff was liable under the agreement, plaintiff was entitled 
to any and what balance. 

We remand the case to be re-tried with reference to the above 
remarks. 



The 28th March 1859. 

C. B. Trevor, Esq., Judge, and H. V. Bayley, Esq., Officiating Judge. 

Petition No. 959 of 1858. 

Application for Special Appeal from the decision of Mr. F. B. 
Kemp, Judge of Backergunge, dated 2nd Ma/rch 1858, 
reversing that of Baboo N'obinkishen Pavlil, Principal Sudder 
Ameen of that district, dated lUh July 1858, in the case of 

Reazoodeen, Plaintiff, Petitioner, 

verms 

Moolayee Khan, Defendant, Opposite Party. 

Moidvee Syud Murhumut Hossein and Baboo Unookoolchunder 

Mookerjee, for Petitioner. 
Baboo DwarJcanath Mitter, for the Opposite Party. 

Case remitted It is hereby certified that the said application is granted on the 
Uy the judge, hi following grounds. 

may' remand it Reazoodeen, plaintiff, respondent, sued the defendant for en- 
to the principal hancement of rent upon 3a.-2&. of land after service of notice. 

sudder ameen * 

for re-investigation on the real issues raised in the pleadings, which are — 

l»t. Whether the howaladaree tenure of defendant covers Grisbhooshun's share of the ousut 
talook alone, or both the shares of Grisbhooshun and Shusheebhooshun ? 

2nd. If the former, then is plaintiffs present claim conformable with law ? 

3rd. If the latter, then, looking to the terms of the howaladaree pottah, both as to mea- 
surement and subsequent assessment, is the claim sustainable or not ? 
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Plaintiff alleges that he obtained a neem-ousut talook from Shushee- 
bhooshun, the owner of 8 annas of the ousut talook, in 1261 6. ; 
that the defendant was in possession under an alleged howala- 
daree tenure ; that having measured the land, and finding 
(kl.Ak. in defendant's possession, he now sues for enhancement 
of the rents upon the 8 annas of the talook granted to him by 
Shusheebhooshun. 

The defendant pleads his howaladaree talook and the right under 
it, but does not clearly state, though upon the plaintiff's pleading 
he was called upon clearly and fully to declare his title, from whom 
he acquired it It is clear that plaintiff denies the valid existence 
of the howaladaree tenure over the 8 annas of the property granted 
to him by Shusheebhooshun ; and it is equally clear that the grant 
of the howaladaree pottah was ostensibly made to defendant by 
Grisbhooshun alone. Under these circumstances the real issues in 
the case were — 

1st. Did the howaladaree tenure of defendant cover Grisbhoo- 
shun's share of the ousut talook alone, or both the shares of Gris- 
bhooshun and Shusheebhooshun ? 

2nd. If the former, then is plaintiff's present claim conformable 
with law ? 

3rd If the latter, then, looking to the terms of the howaladaree 
pottah, both as to measurement and subsequent assessment, is the 
claim sustainable o Aiot ? 

The decisions of the principal sudder ameen and the judge seem 
to us on the first point to be altogether defective. We, therefore, 
remit the record to the judge, with directions that he will remand it 
to the principal sudder ameen for re-investigation upon the issues 
above noted. 
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The 29th March 1859. 
A. Sconce, Esq., Judge, and H. V. Batley, Esq., Officiating Judge. 

Petition No. 1907 of 1858. 
Application for Special Appeal from the decision of Baboo 
Dwarkawath Roy, Principal Sudder Ameen of Tipperah, 
dated 6th September 1858, affirming that of Moulvee Reazoo- 
deen, Moonsiff of Noornuggur, dated 26& December 1857, 
in the case of 

Rajkishen Rae, Plaintiff, Petitioner, 

versus 

Dewan Munoowur Alee and others, Defendants, Opposite Party. 

Mr. & T. Allcm and Baboo Kishenkishore Ohose, for Plaintiff. 
Baboos Unookoolchunder Mookerjee and Unnodapersad Bcmer- 
jee, for Defendants. 

H ®Jjf» tjw^if Petitioner instituted this suit to recover possession of certain 
ttwof tbe/utho-* land. The moonsiff dismissed the suit on the merits. Petitioner 
sSki* 11 x?rxv a PP ea ^ e d > an d> p^ding appeal, the principal sudder ameen sum- 
Act °XIX. of moned plaintiff, appellant, to appear and be examined as a witness, 
1868, direct a and plaintiff failing to appear, the principal sudder ameen dis- 
SSdM^ m 188 ^ th ? a-PP^ under Section XXIV. Act XIX of 1853. 
nese, the process Two points are raised in special appeal First, that, as the prin- 
S^So^ncidewt c *P a l 8U( lder ameen of his own motion summened petitioner as a 
to the service of witness under Section XXXV. Act XIX of 1 853, the penalty for non- 
foilow 8 the roles a ttendance exercisable under Section XXIV. cannot be enforced. 
laiddowninSec- But we wouldobserve that Section XXXV. creates simply the power 
toSS^se^' *° 8ummon without referring to the process by which the summons 
order of ' the is to be served ; and that necessarily the process of service and the 
princip«l m & m obligation incident to the service follow the rules prescribed in the 
set aJde^as the earlier section of the Act. Upon this point, therefore, the applica- 
expenses requi- tion of petitioner is inadmissible. 

&ace of witness ^ ut » ^ ^e 8econ ^ place, it is urged, in conformity with the ruling 
were not sup- of this Court, reported at page 342 of the Decisions of 1858, that the 
plied. service of summons was legally incomplete, inasmuch as the principal 

sudder ameen failed to furnish the petitioner with the expenses 
requisite for his attendance. We observe that the case was tried by 
the principal sudder ameen of Tipperah, and that the petitioner was 
summoned in the district of Moorshedabad. If the principal sudder 
ameen should still think, considering the distance of the two districts, 
that the personal attendance of petitioner is essential, he must 
be guided by the decision quoted : but as the matter now stands, 
we must set aside the judgment pronounced, and the case must be 
remanded for re-trial. 
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The 30th March 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and Q. Loch, Esq., 

Officiating Judge. 

Regular Appeals from the decision of Baboo Pecvreemohun 
Banerjee, Prmclpal Sudder Ameen of Beerbhoom, dated \\th 
February 1857. 

Case No. 392 of 1857. 

Heetlal Misser, (one of the Defendants,) Appellant, 

versus 

Beenudram Sein and others, (Plaintiffs,) and others, (Defendants,) 

Respondents. 

Baboos Ramapersad Roy and Kishenkiskore Ohose and Mr. R. T. 

Allan, for Appellant. 
Baboo Jugudanund Mookerjee, for Respondents. 

Appeal valued at Rs. 8262-10. 

Case No. 394 of 1857. 

Takoorlal Gossain, (one of the Defendants,) Appellant, 

versus 

Beenudram Sein and others, (Plaintiffs,) and others, (Defendants,) 

Respondents. 

Baboos Bhoobunmohun Roy and Sreekunt Singh, for Appellant. 
Baboo Jugudanund Mookerjee, for Respondents. 

Appeal valued for costs at Rs. 327-3-9. 

Case No. 395 of 1857. 

Shamlal Gossain, (one of the Defendants,) Appellant, 

versus 

Beenudram Sein and others, (Plaintiffs,) and others, (Defendants,) 

Respondents. 

Baboos Bhoobunmohun Roy and Sreekunt Singh, for Appellant 
Baboo Jugudanund Mookerjee, for Respondents. 

Appeal valued for costs at Rs. 323-1 la. -9g. 

Case No. 396 of 1857. 

Rookeenee Koomaree Debea, (one of the Defendants,) Appellant, 

versus 
Beenudram Sein and others, (Plaintiffs,) and others, (Defendants,) 

Respondents. 

Baboos Bhoobunmohun Roy and Sreekunt Singh, for Appellant. 
Baboo Jugudanund Mookerjee, for Respondents. 

Appeal valued for costs at Rs. 323-1 \a.-9g. 
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Case No. 408 of 1857, 

Beenudram Sein and others, (Plaintiffs,) Appellants, 

versus 
Heetlal Misser and others, (Defendants,) Respondents. 

Bahoos Jugudanwnd Mookerjee and SreekwrU Singh, for Appel- 
lant. 

Bahoos Ramapersad Roy and Kishenkishore Ghose and Mr. R. T. 
Allan, for Respondents. 

Appeal valued at Rs. 8262-10. 

a purchaser a t ^ HE plaintiff, in this suit, sued for possession of 4-annas share of 
execution sale Ryepore, on the averment that he purchased, at a public sale in satis- 
c^-hoider 6 for k^ 011 °f a decree passed in favor of Heetlal Misser, the share of 
possession 'of a Shamlal Misser, in the above village, comprising 4 annas. The 
fn* r which 8ta he ^ e ^ ence ^ U P was » ^at *be pla^tiff had purchased the rights and 
bad bought the interests of the said Shamlal m the 4-annas share of the village of 
tefests *f d th ^ ve P° re > yf ^ 1 ^ e exception, ^ intimated in the sale notice, of all 
judgment debt! alienations made, previous to issue of the notice, by the said 
or,ie88certaina- Shamlal ; that some of these alienations, as evidenced by certain 
prior 1 to* notice deeds pleaded, had been made both by Shamlal and his ancestors, 
of sale by deeds, in favor of Heetlal's predecessors, or of persons from whom Heetlal 
sbowi» W< to "be had acquired them, which lands Heetlal now held, together with 
other than ge- Shamlal' s share in 56 beegahs, sold in execution of the same decree 
^ ne nn P^ nt ^ under which plaintiff claimed, but purchased by Heetlal, a few 
show what his months previous to plaintiff's acquired rights. These several alien- 
prised^ 6 to°° no a ti° ns > ** was asserted, had reduced the interests of Shamlal in 
decree,' there- Ryepore, at the time of plaintiffs purchase, to the receipt of rent 
sam fw could amoun ting *° * rupees 8 annas, which was all plaintiff could be 
effect be mven. entitled to receive 

CM ft ** e«eJ r f "^ ie principal sudder ameen refused to recognise the validity of 
con rev ^^ deeds of gift said to have been executed by Shamlal on 30th 
Assar 1240 and 8th Jeyt 1258 respectively, for 9 beegahs 
16 cottahs, and decreed to plaintiff possession of this quantity, 
and generally of Shamlal's rights and interests in 4-annas share 
of Ryepore. 

From this decision five appeals have been preferred : one by 
plaintiff, for the rest of the lands excluded by the lower court ; 
one by Heetlal, the principal defendant, for the 9 beegahs 16 cot- 
tahs decreed to plaintiff ; and three by the three other defendants, for 
their costs, which the principal sudder ameen has laid upon them. 
It is however only necessary to give the details of the case, as sub- 
mitted to us by plaintiffs pleader in reference to his client's claim 
for the lands of Ryepore not decreed to him, and his arguments as up- 
holding plaintiffs right to the 9 beegahs and 16 cottahs decreed to 
him, but the right to which the defendant Heetlal disputes in appeal. 
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Plaintiffs pleader informs us that the village of Ryepore was 
originally held by Mohunlal and Brijolal in equal shares. Of 
these two brothers, Shamlal is the direct descendant of Mohunlal, 
who had two sons, Junglal and Anundolal, Shamlal being the son of 
JunglaL 

As Mohunlal and OBrijolal separated and divided their shares in 
Ryepore in 1178, Mohunlal took 8 annas, to which his sons Jung- 
lal and Anundolal succeeded ; and then, on the death of Junglal, 
Shamlal his son took the 4 annas appertaining to his father. 

Brijolal, the other brother, holding his 8-annas of the village, 
was succeeded by his son Shitublal, who had three sons, Kreealal, 
Ajeetlal, and Beenod, the last dying without issue, while Kreealal 
was succeeded by his three sons, now represented in this case by 
Thakoorlal and Rokinee, the widow of another, and Ajeetlal's 
rights were inherited by his daughter's son, Heetlal, the principal 
defendant of the suit 

The plaintiff's pleader assumes from this genealogy, that Sham- 
lal having succeeded his father Junglal, he came into possession of 
his father's share or 4-annas of the village; that, as his client 
procured a sale certificate of ShamlaTs share on the' 21st August 
1855, he is entitled to possession of 4 annas ; and that, as the village 
is estimated to comprise 2900 beegahs, his client should be awarded 
one-fourth thereof or 725 beegahs. The defendants, however, have 
opposed him, setting up various deeds as evidence of alienations 
made by Shamlal and his predecessors; and as these deeds are 
believed to be spurious, his client seeks by this appeal to set them 
asida They consist of a deed,of sale dated 21st Pous 1203 B. S.* pur- 
porting to have been executed by the two sons of Mohunlal, Jung- 
lal, and Anundolal, in favor of Shitublal, conveying to him the 
entire 8 annas held by them in Lall Bazar, as forming a distinct part 
of the village of Ryepore. Shitublal then, it is asserted, joined to 
this portion his own 8-annas share of Lall Bazar, and devoted the 
whole to idol worship, constituting his own three sons the shevaits or 
superintendents of the trust, and in this way their representatives 
assert the right of holding the whole of Lall Bazar. The pleader 
then states that, while Heetlal declares he acquired the entire rights 
of Anundolal, Shamlal succeeded to his father JunglaTs 4-annas 
share in the village, but that Junglal had sold in 1241 his share in 
the family domicile to Ajeetlal, HeetlaTs grandfather, and that in 
1240 Junglal had bestowed upon his mistress, Tarinee Bewa, 4 
beegahs 4 cottahs devoted to idol worship ; that in 1225 he 
disposed of by deed, dated 1st Assar, 15 cottahs to Punahlal, 
whose mother, after Punahlal's death, sold it in 1234 to Heetlal's 
mother ; that Junglal had also bestowed 8 cottahs of land in 1225, 
by deed of gift, to Soonderlal, who sold the same to Heetlal's mother 
in 1235, and Shamlal himself had given him (Heetlal) 5 beegahs 

Y 1 
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12 cottahs on 8th Jeyt 1258; that, in addition to the deeds 
which represented these alienations, and which plaintiff disputed, 
Heetlal nad purchased at public sale the share of Shamlal in 
56 beegahs 17£ cottahs, on the 29th June 1855, which, plaintiff's 
pleader did not now contend for. 

On the other side, it is contended by the pleader for Heetlal, 
that the several alienations adverted to by the plaintiff are covered 
by deeds executed either by ShamlaTs predecessors or by Shamlal 
himself, and that they are all of dates long previous to the sale at 
which plaintiff acquired his rights ; that at that sale plaintiff 

. purchased the rights and interests remaining to Shamlal in the 
4-annas share of Ryepore, with the exception of alienations previous- 
ly existing ; that it is for plaintiff to point out and show of what 
those interests then consisted, or to establish that, previous to the 
gale, Shamlal was in possession of some or all of these lands which 
plaintiff seeks to get possession of; that until the plaintiff can 
show a primd facie case for himself, founded on the fact of Sham- 
lal' s possession at the time of sale, or just previous thereto, the 
plaintiff cannot be said to have made out such a case aa requires 
the defendants in possession to prove the title under which they 
hold ; that plaintiff's evidence consists of the sale certificate iie pro- 
cured on the 21st August 1855, which, of course, proves nothing 
as to the lands sold, and the depositions of five witnesses, who do 
not pretend to say that Shamlal held possession at any time of 725 
beegahs in Ryepore, but merely that, when plaintiff with his sale 
certificate went to take possession, he was opposed by defendant 
and others, and could not get possession of the lands he wanted 
The pleader, therefore, argues, that the lower court was wrong to 
enter on the validity of the deeds adduced by the defendants, as 
plaintiff had failed entirely to make out such a priTnd facie case 
as justified the court below in deciding on the merits of the 

defendant's titla 

'Judgment. 

There is much weight in these arguments of the pleader for the 
defendant Heetlal. It may be that, plaintiff having purchased the 
rights and interests of Shamlal in the village of Ryepore, those 
interests were at one time a 4-annas share of the village. But 
the question plaintiff has raised by this action is not what Sham- 
lal came into when he succeeded his father Junglal, but what 
he actually possessed of his patrimony when sold up on the 21st 
August 1 855. Nothing, therefore, in favor of plaintiffs case can be 
derived from the admission that Junglal succeeded to a 4-annas 
of the village, and on his death Shamlal nominally took the same 
share. We agree with defendant's pleader, that plaintiff should 
have established that Shamlal held possession of something in 
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Ryepore at the time of sale, and it would then have l>een incum- 
bent on a party advancing an adverse right thereto to prove that 
his right was preferential to that acquired by the purchaser. But 
in this case no ground of the sort has been eveit pleaded by the 
plaintiff to start his case upon ; and we therefore see no reason to 
interfere with the lower court's order in regard to that part of the 
claim which the principal sudder ameen rejected. 

It remains to consider whether the decree can be allowed to 
stand as respects the 9 beegahs 16 cottahs, and the general 
intimation that plaintiff is entitled to the rights and interests held 
by Shamlal in 4 annas of Ryepore. 

The principal sudder ameen has held these deeds relating to 
the 9 beegahs and 16 cottahs to be collusive deeds, because the 
defendant, Heetlal, who, as decreedar, had applied for the sale of 
the rights and interests of Shamlal, had not applied to the court 
previous to sale to prevent their passing to the purchaser under the 
sale. But these reasons are manifestly insufficient for any such 
conclusion. Heetlal, who applied for the sale, had in his petition 
specially requested that the advertisement should except all previous 
alienations on the part of Shamlal ; and this exception must be held 
to apply to such alienations as affected either his own rights or those 
of others in the same position, and therefore no necessity could 
apparently exist for Heetlal's coming forward with objections, and 
no argument can arise from his omitting to do so. 

These deeds, therefore, must be classed with those other deeds 
as holding good, unless some primd facie case is made out by the 
plaintiff inconsistent with their integrity. This has not been done, 
as we have already observed, and therefore the principal sudder 
ameen's decision rejecting them must be set aside. 

On the part of the decree, which is simply declaratory of plain- 
tiff's being entitled to the rights and interests of Shamlal in 4-annas 
of the village, no effect can be given to it, until it is shown what 
those interests really comprise. This has-been the object of plaintiff 
in this suit, but he has failed to effect it'in a manner satisfactory to 
the Court 

The order, therefore, is, that plaintiff's appeal is dismissed, and the 
defendant Heetlal's appeal is decreed, and that the other defendants 
who have appealed for their own costs will receive them. The costs 
of all these appeals on the plaintiff. 
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The 30th March 1859. 

A. Sconce and C. B. Trevor, Esqs., Judgeys, and H. V. Batley,Esq., 
Officiating Judge. 

Regular Appeals from the decisions of Baboo Pwnchanun Bo- 
nerjee, Prvncipal Sudder Ameen of Ra/jshahye, dated 25/A 
July 1856. . 

Case No. 26 of 1857. 

Ranee Sheosoonderee Debea, (Defendant,) Appellant, 

versus 

Mr. D. Rimon, (Plaintiff,) and others, (Defendants,) Respondents. 

Baboos Shumbhoonath Pwndit and Kishenkishore Ohose and 
Mr. J. W. B. Money, for Appellant. 

Suit laid at Company's Rupees 18,696-4-3. 

Case No. 27 of 1857. 

Ranee Sheosoonderee Debea, (Plaintiff,) Appellant, 

versus 

Ranee Soorujmonee Debea and others, (Defendants,) Respondents, 

Baboos Shwmbhoonath Pundit and Kishenkishore Ghose, for 
Appellant. 

Baboo R^mapersad Roy and Moonshee Ameer Alee, for Respond- 
ents. 

Suit laid at Company's Rupees 21,000. 

Two suite Ranee Sheosoonderee Debea, wife of Rajah Anundnath Boy, 
tS^VbyA suec * Ranee Soorujmonee and others, for the reversal of the pro- 
for possession of ceedings of the survey authorities defining the boundaries of 

certain landsde- m h j Telkopee. 

creed to B nn- "' , . ,trf!r . . . -, ~ * r* ? i r* 

der Act IV. of rlaintin alleges that, in execution of a decree of the Sudder Court, 
by^B for^re^ obtained by Ranee Sursuttee against Bhyrubindernarain, debtor, 
▼ersai of a sur- for the realisation of the amount decreed, the rights and interests of 
vey proceeding t ^e debtor in mehal Telkopee, to the extent of 14-annas share, 

drawn up sub- * 

sequently to the decision under Act IV. of 1840, including the lands within A's estate. 

The principal sunder ameen, looking upon B's case first, determined that he had not prov- 
ed that the land entered in the thakbust as belonging to A was within his estate. He, therefore, 
dismissed B's case, and, as a necessary consequence, decreed that instituted by A. 

Held, on appeal, that as B was in possession under the order of the criminal courts act- 
ing under Act IV. of 1840, in oth*»r words, under the order of a court of competent jurisdiction, 
and as the order of the survey authorities was subsequent in point of dnte to that of the magis- 
trate and session judge, his possession should have been upheld until A showed a title superior 
to his ; that, consequently^ A's case should have been taken up first, and B's have followed the 
result of it ; and the principal sudder ameen in acting otherwise has erred in his mode of dispo- 
sal of the cases before him. 

Held, also, that the evidence produced by A is totally insufficient to warrant the court's 
entering into any enquiry of B's title. 

The decision of the lower court in A's suit is reversed, and in B's suit, also, that decision 
is reversed, and B is declared entitled to have the lands in dispute demarcated as belonging to 
turuf Telkopee. The costs of both courts to be borne by A. 
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were put up to auction and purchased by her on the 17th November 
1848, corresponding with 3rd Aughrun 1253 ; that afjber obtaining 
the deed of sale, she, on the 25th May 1849, was put in possession of 
the same, but that in the survey of the aforesaid mehal, which took 
place during the interval between the auction sale and plaintiff's 
obtaining possession, the aforesaid debtor and his co-sharer, with a 
view to disturb her (purchaser's ) right, and to extend the area of 
other talooks belonging to themselves, fraudulently caused certain 
lands of Telkopee to be excluded from the survey of that mehal ; 
that, on being apprised of the fact, she, plaintiff, represented the fraud 
to the superintendent of survey, who referred the matter to the deputy 
collector ; that the deputy collector on the 17th April 1 851 rejected her 
application, on which she appealed to the superintendent, who ordered 
the case to be struck off the file without enquiry ; that before the 
issuing of the order of the deputy collector of survey, and after plain- 
tiff's obtaining possession of her rights purchased at auction, Rajah 
Hurindronarain, one of the co-sharers of Amhuttee, in pergunnah 
Luskerpore, objected to her taking possession of some of the lands 
purchased by him, and brought a suit under Act IV. of 1 840 ; that 
on the 30th April 1850 the deputy magistrate of Nattore, without 
enquiry into plaintiff's rights, ordered possession of the disputed land 
to be given to Rajah Hurindronarain Koy ; that on appeal, however, 
on the 28th May 1850, the session judge ordered the disputed lands 
to be placed in the plaintiff's possession ; that though the plaintiff 
is now m possession of the land as a portion of the purchased me- 
hal Telkopee, still a certain portion of the lands of that mehal are 
excluded from the survey of that property : she, plaintiff, therefore 
brings the present suit to set aside the proceeding of the survey autho- 
rities, and to have her declared entitled as proprietor of Telkopee 
to the land in dispute. 

The defendants, sharers of different portions of turuf Amhuttee, 
plead in their answers, that the boundary laid down by the survey 
is correct ; that the land now claimed by plaintiff is within Amhut- 
tee ; and that suits have been instituted by them to set aside the 
order of the session judge passed under Act IV. of 1840, awarding 
possession to the plaintiff: they pray, therefore, that plaintiff's suit 
may be dismissed, with costs. 

Before stating the result at which the principal sudder ameen 
arrived in the case, it will be well to notice the second suit before 
us in appeal 

On the 28th September 1853, Mr. Dalrymple, as farmer of a 
4 annas 13-1-1 share of pergunnah Luskerpore, from the Court of 
Wards, into whose hands the property had come by reason of the 
minority of Prusonarain Roy and others, sons of the late Bhopindro- 
narain Roy and others, sued for' their 7-annas share in certain lands 
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of bheel Chundrabuttee, situated in mehals Amhuttee, Shampore,and 
Punditgram, of which they had been dispossessed by the operation 
of certain orders passed under Act IV. of 1840. 

The plaintiff in this case alleged that he and Mr. G. French 
conjointly took a form of 4 annas 13-1-1 share of pergunnah Lus- 
kerpore from the Court of Wards, for the term of seven years, com- 
mencing from 1254 to 1260, at an annual jummaof rs. 957-la. ; that 
subsequently Mr. French resigned his share of his farm to peti- 
tioner, who thereby became sole possessor of the farm ; that he sub- 
sequently sub-let some of the mehal of Noorpore Malanchee and 
turuf Amhutfee, first to Mr. French and afterwards to Messra 
Smith, Huffnagle, and Co., who held possession of the same ; that the 
bhuruttee lands of bheel Chundrabuttee, appertaining to the estate of 
turuf Amhuttee, have always been held as component parts of 
mehals Amhuttee, Shampore, and Punditgram, to which the accretion 
had formed ; that a 7-annas share of those mehals belonged to the 
zemindaree of the aforesaid minors ; that whilst Messrs. Smith, Huff- 
nagale, and Co. were in possession, one Issanchunder Mozoomdar, 
executor on behalf of the minors, and in possession as such of the 
shares of estates belonging to them not brought under the Court of 
Wards, and alleging that 1600 beegahs of the said bheel lands was 
in talook Telkopee, engaged in an Act IV. case with Messrs. Smith, 
Huffnagle, and Co.; that the deputy magistrate, on the 20th March 
1848, ordered the lands to be replaced m the possession of Messrs. 
Smith, Huffnagle, and Co. as a portion of turuf Amhuttee, but on 
appeal to the session judge, that officer, on the assumption that the 
lands had for four months been in the possession of the executor, 
four months after the date of the institution of the suit remanded 
the case to the deputy magistrate for re-enquiry ; that that officer 
then found that possession had been with the executor since the 
month of Assin last past, and ordered him to be placed in possession; 
that under color of the aforesaid award the executor ousted him 
of possession of 1516 over and above the 1600 beegahs of which 
he nad previously dispossessed him ; that thus he was altogether 
dispossessed of his share in 3116 beegahs of land ; and as possession 
of the same cannot be recovered, save by a civil suit, he brings the 
present action, valuing his suit at the value of the land. 

The different defendants, including SheosoondereeDebea, the plain- 
tiff in the first suit, deny that possession of the lands claimed was 
evfcr with the zemindar of turuf Amhuttee, and assert that they, 
together with the other lands of the bheel Chundrabuttee, appertain 
to turuf Telkopee, and have always been in possession of the 
zemindar as such, and that they of right belong to Telkopee. 

These two cases, as well as two others, instituted on behalf of other 
sharers of turuf Amhuttee, to reverse the decisions of the deputy 
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magistrate and session judge, passed under Act IV. of 1840, which are 
not now before this Court, were before the principal sudder ameen 
at one and the same time. He first enquired into the merits of the 
case in which Sheosoonderee Debea was plaintiff, and was of opinion 
that her claim to have the survey boundary of Telkopee reversed 
was unfounded for the following reasons. First, inasmuch as plaintiff 
was unable to prove, either by papers of the decennial settlement, or 
public revenue records, that bheel Chundrabuttee forms a portion 
of Telkojjee ; whereas it appears, on referring to a decision passed 
in a case instituted under Regulation II. of 1819, for the resump- 
tion of bheel bhurut lands, dated the 28th February 1835, that the 
collector reported that the 1100 beegahs of land sued to be resumed 
were possessed by Ranee Soorujmonee and others as being in turuf 
Amhuttee, and a representation made by the mujmool nuvees 
reports that, on inspection of the collector's records and the 
deneebundee papers of 1198, it is evident that bheel Chundra- 
buttee and kismut Amhuttee, &c., appertain to pergunnah 
Luskerpore; and from a personal survey made by the collec- 
tor in question, it appeared that bheel Chundrabuttee was 
surrounded by villages of pergunnahs Luskerpore; Dijla, and 
Rajshahye; and the settlement of pergunnah Luskerpore was 
made in three separate douls, including therein bheel, jheel, and 
other such lands ; that the julkur jumma of rs. 8J of bheel Chun- 
drabuttee was included in that of pergunnah Luskerpore ; hence the 
claim of the zemindar of Luskerpore to the lands was considered to 
have been made out, and the claim of Government to resume the lands 
was dismissed. Second, inasmuch as, if bheel Chundrabuttee had been 
included in the settlement and thakbust of Telkopee, some men- 
tion of it would have been made in the nazir's or mujmool nuvees's 
report as such. Third, inasmuch as the statement made by Sooruj- 
monee, Moheshnarain Roy, and others, in their answers in the Regula- 
tion IL of 1819 suit, to the effect that the lands of Chundrabuttee were 
within Telkopee, was merely a false plea to get rid, by some means, of 
the claim of Government Fourth, inasmuch as it would appear from 
the canoongoemap of Telkopee, prepared in 1234, that that village 
is surrounded entirely by Punditgram, and the survey map has been 
made entirely in consonance with the boundaries so laid down. Fifth, 
inasmuch as, though bheel Chundrabuttee is mentioned in the par- 
tition papers of 1228 of a 5£-annas share of turuf Amhuttee, 
still, as the lands of the bheel were not capable of being divided, 
the mere fact of the non-mention of the bheel is no proof that it 
was within turuf Telkopee. Sixth, inasmuch as, from the depositions 
of witnesses taken in the Regulation II. of 1819 case, which have 
been filed on the present record, it cannot be shown that the bheel 
Chundrabuttee is within mehal Telkopee. 
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The principal gadder ameen for the above reasons dismissed the 
plaintiff's suit, with costs, and he, as a consequence, decreed the 
three other cases which were before him, instituted by different 
sharers in Amhuttee, for possession of the land decreed to Ranee 
Sheosoonderee Debea as a portion of Telkopee, with coeta 

Judgment. 

Two appeals have now been preferred against the decision of 
the court below by Ranee Sheosoonderee Debea, one against the 
decision passed adversely to her in the case in which she was 
plaintiff, and the other in that in which Mr. Dakvmple was plaintiff 
and she was defendant Her appeal is upon the whole merits of 
the two cases, and her vakeels have urged, in the first place, that 
the principal sudder ameen has been entirely in error in investi- 
gating first of all her suit to reverse the thakbust, and then allow- 
ing the suits for possession brought against her by different par- 
ties to follow the result of the first suit ; that as she had obtained 
possession of the land in dispute, by an order passed under Act 1 V. of 
1840, she was in possession under the order of a competent court, 
and that she should be retained in possession until the other par- 
ties had shown a title better than her own ; that, consequently, Mr. 
Dalrymple should have been called upon to show his title in the 
case in which he sued for possession first of all, and the suit for 
reversal of thakbust, which had unnecessarily been brought by the 
ranee, should have followed the result of the other case ; that by 
the course of conduct followed by the principal sudder ameen, the 
burden of proof has been thrown upon their client, while it ought 
to have been on the other party ; and that, by this error on the part 
of the principal sudder ameen, the suit of Mr. Dalrymple has been 
decreed when it should have been dismissed. 

In answer to these objections as to the mode in which the case 
had been heard below, a suggestion was made by Baboo Rama* 
persad Roy, that the order passed under Act I V. of 1840 by the 
criminal authorities was not the order of a competent court ; for that 
a previous case under Act IV. of 1840 had been instituted in 1846 
for the said land, and possession of it had been awarded as a portion 
of Amhuttee. On enquiry for this proceeding it appeared that it was 
not on the record, and it became consequently unnecessary to consider 
what might have been the position of tne parties before the Court, had 
the suggestion thrown out by the Government pleader turned out 
to be correct Under the circumstances which actually appear, 
the Court has no doubt that the principal sudder ameen has erred 
in his mode of disposal of the cases before him. The decisions under 
Act IV. of 1840 were passed in 1849> those by the survey authorities 
in 1851. Now the orders of the criminal authorities were the orders 
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of competent courts ; and it was not competent to the survey 
authorities to act subsequently in opposition to them, or in fact in any 
other way than by looking to simple possession.. Such being the 
case, and the order of a competent authority having given possession 
to the defendant, Ranee Sheosoonderee Debea, it was incumbent 
on the plaintiff Mr. Dalrymple, ere her possession could be touched, 
to show a title superior to hers. 

Looking, then, first to the case in which Mr. Dalrymple is a 
plaintiff, the issue in it is simply whether the land sued for, amount* 
ing to 3116 beegahs, belongs to certain villages of turuf Amhuttee, 
pprgunnah Luskerpore, or to the mehal of Telkopee, within 
pergunnah Amrool. 

♦These two estates, though situated in different pergunnahs, belong- 
ed to the same zemindar up to the time when Ranee Sheosoonderee 
Debea purchased the right and interest of Baboo Bhyrubindernarain 
Boy in turuf Telkopee, in execution of a decree against him. It is 
necessary, therefore, in determining to which estate the lands in 
dispute appertain, considering their nature, which is that of the 
dried up land of a large bheel surrounded by various estates, to 
look not only to the old papers regarding the estate, but also to 
any document or declaration by which it can be gathered to which 
estate, in the opinion of the owner of both properties, the land in 
dispute has up to a recent date belonged. 

For the purpose of proving his allegation, the plaintiff Dalrymple 
has relied mainly, if not entirely, upon a decision passed under 
Regulation II. of 1819, by the collector of Rajshahye on the 28th 
February 1838, corresponding with 18th Falgoon 1241 B. E. It 
will be well, therefore, to give the particulars of that decision. The 
claim of Government was for the assessment of 1200 beegahs of 
land lately dried up within bheel Chundrabuttee. " On referring to 
the map and having inspected the locality, I find," writes the 
collector, " that on the four sides of the lands under dispute are 
situated the villages of Amhuttee, Punditgram, Rawoozbagh alias 
Hareegalla and Lutchapole of pergunnah Luskerpore, mouzahs 
Kajee Belgarreah, Nusrutpore, JDegha Augdegha, Chatour, 
Hareegatcha and Lutchapole of pergunnah Degha, and also 
Gobindpore and tuppa Jheelum of pergunnah Rajshahye. Further, 
on exaqdning the dowl and kuboolyut of the decennial settle- 
ment of pergunnahs Rajshahye, &c., and of the three shares of 
pergunnah Luskerpore, &c, that is to say, l£-annas, 7-annas, 
and 3J-annas shares, forwarded by the mhjmool nuvees 
of the collectorate, I was satisfied that the settlement of per- 
gunnah Rajshahye, &c., was concluded with Rajah Ramkishen 
Roy Bahadoor under a single dowl, and that of pergunnah 
Luskerpore, &c., with the ancestor of defendant in this case 
under three dowls, without specification of villages and kismuts, as 

z 1 
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well as bheels and jheeis contained in the two zemindarees according 
to the boundaries thereof. Herice under the law in force the assess- 
ment of rent on mal lands appears to me to be unjust and irregular. 
From the dowl and other documents of the decennial settlement, 
referred to in the report of the mujmool nuvees and extant in 
the records of this office, there appears no trace of the exemption 
of this bheel, or the lands covered by water, from the settlement 
On the contrary, the inclusion of a julkur jumma of 8-2, in the 
bheel under dispute, the lands of which, on the drying up of the 
water, belonged to the landholder, is clear from the records of the 
decennial settlement" After a few more remarks of no moment, 
the collector dismissed the Government claim. 

It is urged on the part of the plaintiff respondent, that; as both 
parties have filed the proceeding under Emulation II. of 1819, they 
must take it in its totality ; that the absence of all mention of turuf 
Telkopee or pergunnah Amrool in the decision is fatal to the defend- 
ant's claim, whilst the mention of Amhuttee and pergunnah 
Luskerpore leaves no question as to the relative rights of the parties 
in suit to the lands of bheel Chundrabuttee as a portion of the 
decennial settled estate belonging to them respectively ; that, more- 
over, the absence of all mention of Chundrabuttee in the canoon- 
goe's map of Telkopee, in 1234, for the original book containing 
which the principal sudder ameen sent, is strong against the defend- 
ant ; that map shows that Telkopee is surrounded by Punditgram ; 
that, added to these documents showing the plaintiffs title, the 
evidence of subsequent possession under that title is so cogent as 
to imperatively demand a verdict at the hands of the Court 

On the part of the defendant, respondent, it is contended that 
the decision of the deputy collector was passed in a matter in which 
the only contest was the right of Government to resume or not ; 
that the rights of parties as against Government claiming to resume 
were consequently settled by it ; but the right of parties inter se, as 
claimants to the lands, was not within the jurisdiction of the 
collector ; that, nevertheless, the answers put in by the different 
zemindars, as being bond fide, inter 8e, are of great weight ; that in 
her answer filed in 1835, that is, fourteen years before defendant's 
purchase, which was made in 1848, Ranee Soorujmonee, the very 
person then in possession of the share now farmed to the plaintiff, 
declared that the lands of Chundrabuttee, to assess which the claim 
was made, were situated in Telkopee ; that Ranee Soorujmonee 
being a sharer both in Amhuttee and Telkopee, could have had no 
objection in saying it was with one rather than with the other estate ; 
that, consequently, her statement is of the greatest importance; 
that, looking to the decision of the collector, if plaintiff relied upon 
every statement in it, he should have produced the nazir's and the 
mujmool nuvees's reports, and copies of the decennial settlement 
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papers, and not having done so, this Court will not take the 
assertions in their reports, be they what they may, as proved ; that 
altogether plaintiff has produced no evidence of her right warrant- 
ing the interference of the Court 

The proceeding of the collector, of which an abstract has been 
given above, may develop sufficient reasons for releasing from 
resumption the dried up lands of bheel Chundrabuttee, but it, taken 
in its totality, as urged by the appellant before us, certainly affords 
no certain grounds for enabling the Court to determine whether 
the lands in dispute belong to Telkopee or Amhuttee ; the former 
is in pergunnah Amrool, the latter in pergunnah Luskerpore, and 
both these pergunnahs would seem at the decennial settlement 
to have been in the possession of the Potteah family, as per- 
gunnah Raishahye was in the Nattore. Such being the case, 
the three dowls alluded to by the collector, under which per- 
gunnah Luskerpore, &c., was settled with the zemindar, the 
ancestor of the minor, whose farmer the plaintiff is, may have 
included, and probably did include, pergunnah Amrool, and conse- 
quently turuf Telkopee, as well as turuf Amhuttee : and if so, 
the decision of the collector under Regulation II. of 1819 is just as 
good a document for Sheosoonderee Debea as for Mr. Dalrymple, 
and in no way assists the relative rights of the parties before the 
Court 

In this uncertainty caused by the improper use of the word et- 
ccetera this decision must undoubtedly be set aside, as in itself of no 
weight in determining the controversy before the Court, thpugh 
even if it had been explicit on the subject of the particular pergun- 
nahs included in the dowl of the decennial settlement, it is difficult 
to see how, in a suit like the present, it could be conclusive evidence, 
though doubtless entitled to considerable weight What other 
evidence have we there then to show the title of the plaintiff to the 
lands in dispute — none whatever. Evidence of possession has been 
given, and even admitting it is worthy of some consideration, it is, 
unless supported by evidence of right, totally insufficient to warrant 
the disturbance by the Court of the possession of the defendant 
Ranee Sheosoonderee Debea, acquired under the order of a 
competent authority. 

Such being the view adopted by us, the case might stop here ; but 
omitting all notice of the conduct of different sharers in turuf 
Amhuttee and turuf Telkopee at the present time, we cannot help 
noticing the very remarkable fact that Ranee ScK>rujmonee, fourteen 
years before the purchase by the present defendant, Ranee Sheosoon- 
deree Debea, of ner present interest in turuf Telkopee, in her 
answer, in the resumption suit of 1835,. declared that the lands 
of the bheel, for which that suit was instituted, formed a portion, 
of turuf Telkopee, and not of turuf Amhuttee. 
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Altogether, looking only to the evidence produced by the plain- 
tiff, we do not think that it is sufficient to warrant our entering 
upon the enquiry into the defendant's title ; and as plaintiff has 
thus altogether failed in his suit for possession of the land decreed 
to defendant under the order of the criminal court, acting under 
Act IV. of 1840, nothing remains for us but to reverse the decision 
of the lower court, and to decree the appeal of the defendant, 
appellant, with costs of both courts to be paid by the plaintiff, 
respondent 

Having determined that the evidence is insufficient to disturb 
the defendant's title in the first suit, it follows that in the suit brought 
by that defendant to alter the survey map in accordance with her 
right, she must be successful We, therefore, in this suit also reverae 
the order of the court below, and declare the plaintiffs right to 
have the lands in dispute demarcated as belonging to turuf Tel- 
kopee. The costs of both courts, in this suit, to be borne by defend- 
ants, respondents. 



The 30th March 1859. 

A. Sconce and C. B. Trevor, Esoa, Judges, and H. V. Bayley, Esq., 

Officiating Judge. 

Case No. 605 of 1856. 

Regular Appeal from the decision of Baboo Dwarkanath Roy, 
PriiicvpaL Sudder Ameen of Tipperah, dated 24*th June 1856. 

Musst Fatima Begum, (Plaintiff,) Appellant, 

versus 

Mirza Mahomed Jaffer Khan and others, (Defendants,) Respondents. 

Moonshee Ameer Alee and Baboo Kishenhishore Ohose, for 

Appellant 
Bahoos Ramapersad Roy, Ramgopal Ohose, and Oopal Lai 

Mitter, and Mr. R. Norris, for Respondents. 

Suit laid at Company's Rupees 5828-3a.-18&. 
Plaintiff sued Plaintiff, Mussumat Fatima Begum, sued Mirza Mahomed 
^ n to efen it Jaffer Khan ' Shazadee Begum, and others, for possession of as. 2-6-2-2 
aside a deed of share of the whole la.-6gr.-2c.-l&.-4& of the zemindaree of BuldakhaJ, 
Lave beelTexe^ ^y tne re^ 18 ^ °f a fi^ 86 &&& fabricated deed of gift. 
cuted by her, Plaintiff alleges that her father, Mirza Mahomed Kazim Khan, the 
pleading that it owner f la.-6g.-2c.-l&.-4d share of penrunnah Buldakhal, died in 

was a iorcrerv x o * 

and executed by 1231 B. E., leaving as heirs her (plaintiffs) mother, Shazadee Begum, 
parties thewidow of the deceased, the petitioner, and her sisters Zeemiroonissa, 



other 
without 



knowledge and Khadeeja, and Noorjahan, minor daughters, and a minor son, Mirza 
consent, though Mahomed Khan ; that after his death the property was sub-divided 
benefit. into sixteen shaores, and partitioned amongst them according to 
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Mahomedan law, and their names were jointly registered in the col- Defe M ( ih lt 
lector's books as proprietors ; that owing to the minority of the chil- m^aflferKhan 
dren, their mother was appointed manager of the estate, and held pos- anawere that the 
session of the same, and ^iucated them ; that after they reached ma- i^°jd^!ca. 
jority,the mother continued to hold possession as before, and paid to mont, given for 
each the sharejof the profits to which they were entitled ; that plaintiff, g£ fgf (j££ 
after entering into matrimony, continued to reside in her husband's defendants do 
house at Patna, being supported by the share of the profits of the ^efowOTcourt 
estate left by her father ; that, on returning to Bengal, on a visit to (Usnussedpiain- 
her mother in 1258, she was told that a proclamation from the Jj^ 8 ^ 1 ^^ 
collector had issued on the mother of Musst Benee Khanum, that the deed of 
mother and guardian of Mirza Mahomed Jaffer Khan, who had peti- S^v^^J^nJ 
tioned the collector for mutation of names, on the allegation that appearing 6 & de- 
plaintiff had, by deed of gift, assigned her share to the aforesaid son fe ^^ 9 ^J^ 
of the said Khanum ; that the plaintiff then questioned her mother JSg e ^a con- 
on the point, who admitted that, in conseauence of certain civil pro- *»t of plain- 
ceedings brought against petitioner, plaintiff's brother, Mirza Maho- J5r ^efrauSng 
ined Khan, deceased, had, with a view to preserve plaintiff's share third parties, 
intact, fabricated a deed of gift in favor of his minor son, Mirza pJaby^Ma^ 
Mahomed Jaffer, dated 16th Aghun 1249 B. K, whilst plaintiff was homed Jaffer 
residing in Patna, and left it in her custody, and that in the civil a^pv^^ 
suit above alluded to the deed of gift was mentioned ; that plaintiff's in this case the 
mother then handed over to her the deed of gift ; that plaintiff never JJJ2£ e SJ^JJU; 
made the deed of gift to Mirza Mahomed Jaffer Khan, and had no ties before the 
knowledge of the fabrication of the deed, until the issue of the ^"J^ofrift 
proclamation aforesaid ; that as defendant Mirza Mahomed Jaffer u^ authentic 
Khan has, in virtue of the said gift and the registration of his name d °S m f Ilt heth or 
in the collectorate by means of an Act IV. of 1840 case, since the the considera^ 
month of Assin 1256 B. K, deprived petitioner's mother of pos-tj on pleaded by 
session, and brought her (plaintiff's) share into his own possession, edtopiamtaffw 
the plaintiff now sues for possession of her right by the reversal of pot ; and that 
the fraudulent deed of gift, with mesne profits from the date of Jjeten^to^the 

dispossession. principal sud- 

The defendant, Mirza Mahomed Jaffer Khan, in his answer, avers stenati^the 
that the deed of gift by the plaintiff to him was good and valid plaintiff's con- 
and made in consideration of a pair of armlets set with diamonds, JjJJ* J^^^h 
of the value of rs. 3000, and a chumpakulee or ornament for the hand, a plea is not 
set with jewels, worth rs. 2000 ; that the deed was executed on the ^^X 11 by 
16th Aghun 1249, since which date defendant has been in pos- Held also, that 
session ; that, consequently, each and every allegation of the plaintiff as t ^V^ fen 4' 

IS false. unable to prove 

the special plea 
of consideration raised by him, plaintiff is entitled to that which, but for the deed set up by the 
defendant, which nxs been declared fraudulent against two defendants who have not appealed, 
confessedly belonged to her. 

Decision of the lower court reversed as regards the plaintiff, and the property sued for decreed 
to her with wasilat from Assin 1266 to the date on which she may obtain possession, and with 
costs. 
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The other defendants did not appear. 

The principal sudder ameen haa no doubt that plaintiff's mother, 
Shazadee Begum, and her brother, Mirza Mahomed Khan, fraudu- 
lently prepared the deed of gift, to reverse which the present suit is 
brought, in order to defeat the rights of third parties, who may have 
claims to urge against the plaintiff Moreover, he was of opinion 
that the fraud was concocted with the knowledge and consent of 
the plaintiff The principal sudder ameen, then, relying on certain 
cases, in which the Court has ruled that parties, who sell or otherwise 
fraudulently alienate their property under fictitious names, with the 
evident intention of defrauding third parties who may have claims to 
urge against them, can have no assistance from the courts of justice, 
in case they institute proceedings to annul or set aside then: own 
fraudulent acts, dismissed the plaintiff's claim, with costs. 

Judgment. 

An appeal has now been preferred to this Court by the plaintiff 
below, against the decision of the lower court passed adversely to 
her. She urges- that, as defendant admits that the property sued 
for is a part and parcel of the estate left to her by her deceased 
father, and pleads in contradiction to appellant that the gift to him 
was made by her for a consideration, and with full knowledge' and 
consent of appellant, who received as consideration diamond armlets 
and other trinkets, the burden of proving these pleas rested with 
the defendant ; that, moreover, as appellant denied having made any 
g;ift to the defendant and defendant pleaded a gift with considera- 
tion, it was incumbent on the principal sudder ameen to have 
decided the case on the issues raised before him, and not to have 
found plaintiff guilty of fraudulent conduct, with which she has 
not been charged by the other side ; and, moreover, as defendant 
had not proved this special plea, she was entitled to a decree for 
what she sought 

We observe that the defendants have not appealed against so 
much of the decision of the principal sudder ameen as finds 
Shazadee Begum and plaintiffs brother, Mirza Mahomed Khan, 
deceased, guilty of fraud, and which ignores the plea of gift from 
plaintiff to Mirza Mahomed Jaffer Khan for good consideration ; it 
only therefore remains for the Court to determine whether the 
principal sudder ameen's decision, as it affects the plaintift, 
appellant, can stand or not. 

On turning to the pleadings, we find that plaintiff alleges that the 
deed of gift in favor of Mirza Mahomed Jaffer Khan, which she is 
alleged to have executed, is a forgery ; that she neither executed it, 
nor had any knowledge of its execution till the issue of the procla- 
mation of the collector for the mutation of names; that it was 
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concocted by Shazadee Begum and Mirza Mahomed Khan, with a view 
either of fraudulently ejecting her from her right, or of doing what 
they considered to be to her a piece of service — in either case without 
authority from her. 

In his answer, Mirza Mahomed Jaffer Khan, who alone appeared, 
pleaded that the share sued for formerly belonged to plaintiff, 
but that, as plaintiff's husband's house was in Azeemabad, and there 
was hardly any chance of her returning thence, she, on 16th Aghun 
1249 B. E., executed a deed of gift of the property now sued for in 
his favor, he being then a minor, in consideration of a pair of 
armlets set with diamonds, worth rs. 3000, and an ornament for the 
hand set with jewels, worth rs. 2000, and having received the orna- 
ments, she put her seal to the document 

Now, upon these pleadings, the simple issue is, was the deed of 
gift propounded by the defendant an authentic document, and did 
the consideration stated by him pass to the plaintiff or not ? 

The principal sudder ameen, not content with determining that 
the conduct of certain defendants was fraudulent, and that the 
gift with consideration to the defendant was not proven, stigmatised 
also the conduct of the plaintiff as fraudulent, and dismissed her 
claim. It is possible that the plaintiff's conduct was as represented 
by the principal sudder ameen, but it is not pleaded to have been 
such by the defendants in the suit ; moreover, if any parties, creditors 
of the plaintiff, by the fraudulent acts of the different defendants, 
have been endamaged, on the property reverting to the plaintiff, 
they will be enabled to obtain their rights. Under this view we 
think that the precedents cited by the principal sudder ameen, with 
which we entirely agree, are not applicable to the present case, and 
that his decision cannot stand, but that, as the defendants were 
unable to prove the special plea raised by them, plaintiff was, as 
against them on the pleadings in the case, entitled to possession of 
that which, but for the deed set up by defendants, confessedly 
belonged to her. 

Under this view we reverse the decision of the principal sudder 
ameen, as it regards the plaintiff, and decree to her the property 
sued for, with wasilat from the month of Assin 1256, the date on 
which the defendant Mirza Mahomed Jaffer Khan obtained 
possession of the property, to the date on which plaintiff, appellant, 
may obtain possession of the same, with costs. 
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The 30th March 1859. 

A. Sconce and C. B. Trevor, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 886 of 1857. 

Special Appeal from the decision of Nusseeroodeen Mahomed, 
Principal Sudder Ameen of Dacca, doled 26th December 
1856, reversing a decree of Baboo Rashbeharee Bose, Moonsiff 
of Furreedpore, dated 12th March 1856. 

Rychund Bunik, (Plaintiff,) Appellant, 

versus 

Greeshchunder Goho and others, (Defendants,) Respondents. 

Baboos Unookoclchunder Mookerjee and Ashootosh Chatterjee, 

for Appellant. 
Baboos Kishenkishore Ghose and Prosonnochunder Roy, for Ram- 

soonder Paramanik, Respondent. 

A special ap- This case was admitted to special appeal on the 18th November 
p«rt was ad- 1857, under the following certificate recorded by Messrs. A- Sconce 

whether ^arofe an d J- & Torrens. 

evidence could " The petitioner in this case purchased the rights in a mouroosee 
•iter^e^rees pottah granted to one Greeshchunder Goho, on payment by him, 
words of a deed, as specified in the document, of rs. 40 ; the land to be held on pay- 

rote^timoSJ" ment of the mumm! reftt of r 8 - 3 ; The defendants, the lessors to 
though admit- Greesh, admit the pottah, but withhold possession from petitioner, 
cannot be Pl< re.' on ^ e S 101111 ^ *^ a * *^ e transaction with Greesh consisted only of a 
ceived to vary, mortgage. The moonsiff gave petitioner a decree, as he held that 
Bubtract Ct> from'' ie ^^ acquired a right to possession under the purchase of the 
the terms of "a pottahdaree rights. But the principal sudder ameen reversed this 
va ^ d written in- judgment, as he considers certain parole evidence to prove that the 
men transaction under the pottah was merely one of mortgage. Peti- 

tioner urges that the parole evidence cannot be admitted to set 
aside the express words of the lease, or to convert it from an heredi- 
tary lease to a mere mortgage. 

" We admit the special appeal to try the question." 

Judgment. 
• 
On a reference to the judgment of the principal sudder ameen, 
we find he considers the pottah a pachani pottah, which he goes 
on to interpret by the words " meeras ijara/' and he comes to the con- 
clusion that the terms of the pottah do not show it to be one of 
a perpetual hereditary lease. He also holds that, as the original 
grantor and grantee of the lease and others had deposed, that by 
the pottah it was not intended by the parties to do more than con- 
vey a temporary transfer of the land, by way of mortgage, that 
evidence is sufficient to make the meeras pottah not a deed 
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conveying an absolute and hereditary right. The special appeal has 
been admitted to try whether parole evidence can be admitted to 
set aside the express words of a deed. 

On a reference to the deed itself, we find its terms are absolute, 
and convey a perpetual hereditary title binding on the heirs of the 
grantor, and fixing the jumma at 3 per annum, and we do not find 
the word pacham, or any other term, modifying the absolute and 
perpetual character of the lease. As to whether parole evidence 
may be admitted to set aside its express terms, the rule is, that 
parole testimony, though admitted to explain, cannot be received to 
contradict^ vaiy, add to, or subtract from the terms of a valid writ- 
ten instrument, because such evidence, while deserving far less credit 
than the writing itself, would inevitably tend, in many instances, to 
substitute a new and different contract for the one really agreed 
upon, and would thus, without any corresponding benefit, work 
infinite mischief and wrong ; and applying this leading principle to 
the facts of this case, we do not think the lower court's judgment 
correct. We therefore reverse the decision of the principal sudder 
ameen, with costs on special respondent. 



The 30th March 1859. 

A. Sconce and C. B. Tbevor, Esqs., Judges* and H. V. Batlby, Esq., 
Officiating Judge. 

Cases Nos. 479, 480, 481, and 482 of 1858. 

Special Appeals from the decision of Mr. H. S. Thompson, Prin- 
cipal Sudder Ameen of East Iturdwcm, dated 26th Janu- 
a/ry 1858, rnodifyvng a decree ofMoonshee Koodrutoolah, Moon- 
sijfof Bamunarrahy dated 28th March 1857. 

Hurishchunder Banerjee and others, (Defendants*) Appellants, 

versus 
Oyaram Mundul, (Plaintiff,) and Neelrattun Banerjee and others, 
(Defendants,) Respondents. 

Baboo Sreenath Doss, for Appellants. 

These cases were admitted to special appeal on the 31st July Arrearsofrcnt 
1858, under the following certificate recorded by Messrs. A. Sconce J^ 1 ^ ^ 
and D. I. Money. in* been ad 

. " These two petitioners object to being saddled with liability for JJJ^JJL^ 
arrears of rent due on account of four jotes, with which they say court, that de< 
they have no connection. The jotes in question bear the several rents a^thVa^ 

to the two last years, as the principal sudder ameen has misapprehended the effect of a pre- 
vious decision passed in a suit bronsfat for the rents of 1982, which determined that special 
appellant* were not in possession of the land, and not nable for the rent claimed. 

A 2 
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of rs. 13-3-7J, rs. 21-15J, rs. 32-8-16, and again rs. 32-8-16, in 
the names of different persons. 

"The arrears claimed are for the years 1260, 1262, and part of 
1263 ; and the principal sudder ameen, holding petitioners to have 
been in possession of the four jotes for the years in question, gives 
judgment against them. 

" The ground of special appeal is, that the principal sudder ameen 
misunderstood the effect of a decision made by the moonsiff on the 
19th June 1856, by which, in a suit instituted by these petitioners, 
respecting the rents of 1262, against the present plaintiff, they were 
held to be exempted from liability for the year in question. 

" The principal sudder ameen appears to think this decision was 
counteracted by a subsequent decision made in a second case ; but 
this subsequent decision referred to rents due to the farmer for 
a farm of a second share of the village, and as it is doubtful whether 
a definite decision already made for the rents of 1262 should not 
govern a second claim made for rents of the same year, we admit 
this special appeal to try that point." 

Judgment. 

In these cases plaintiff does not appear before us to support the 
order made below. 

The suits are brought, as above explained, to recover rent for the 
years 1260, 1262, and part of 1263, on account of five jotes, of 
which four cases are now before us, the special appellants and the 
representatives of the jotedars being defendants. 

Special appellants deny their occupancy of the jotes, and assert 
their-non-liability, while the representatives of the jotedars admitted 
their sole liability ; and the ground taken for the reversal of the 
principal sudder ameen* s order is that, in a suit brought by special 
appellants to set aside the distraint made by the present plaintiff 
of their property, for rent due on account of the same jotes for the 
year 1262 down to the end of Phalgoon, it was definitely deter- 
mined that special appellants were not in possession of the jotes. 

We find that the principal sudder ameen has erred in supposing 
that the jotes now under contest did not form the subject of con- 
test in the moonsiflfs decision of the 19th June 1856, for the jum- 
mas of the jotes in both cases are identical ; and again he has erred 
in supposing that, in a second decision passed by the same moonsiff, 
subsequent to the decision of the 19th June 1856, the jotes of which 
special appellants were held to be in possession corresponded with 
the jotes referred to in the first decision. On the contrary, the jummas 
of the jotes in the second decision are different from those in the 
first, and the mehaT to which they are subordinate is different 
from the mehal embraced in the first decision. We must conclude, 
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therefore, under the definite decision of the 19th June 1856, de- 
claring special appellants not to be in possession in 1262, tbat plain- 
tiff in this action is not competent to claim from special appellants 
rents as tenants in possession for 1262 and 1263, but the same 
ruling will not apply to the rents of 1260. We, therefore, so far 
modify the principal sudder ameen's [decree as to exempt special 
appellants from liability for the rents of 1262 and 1263, and costs 
will be charged throughout in proportion. 



The 30th March 1859. 

A. Sconce and C.B.Trevor, Esqs., Judges, and H. V. Batley, Esq., 
Officiating Judge. 

Case No. 532 of 1858. 

Special Appeal from the decision of Mr. E. DaCosta, Principal 
Sudder Ameen ofTirhoot, dated Sth December 1856, ajffirmvng 
a dea*ee of Movlvee Amjad Alee, Moonsiff of Mohvxi, dated 
Slat July 1855. 

Mewalal, (Plaintiff,) Appellant, 

versus 

Premdeoharain, son and heir of Ununtolal, deceased, and others, 

(Defendants,) Respondents. 

Baboo Dwarkanath Mitter, for Appellant. 

Baboo Kisliensukha Mookeiyee, for Gujraj Singh and Brohmo- 
debnarain, Respondents. 

This case was admitted to special appeal on the 26th August Held, that in 
1858, under the following certificate recorded by Messrs. H. T. ori<* £j3J" g 
Raikes and J. H. Patton. within thecate- 

"The petitioner sued to set aside proceedings of the survey officers, gory of an 
on the ground that those proceedings had included 5&.-5c.-l 9d. of j^ r fc ^ a J™ 
land appertaining to his village of Rampore Muneerampore within dicial enquiry, 
the area of the defendants' estate; but the lower courts have dis-^ CT ™ ° r ma ^ 
missed the claim as barred by the limitation provisions of Act that in the pre* 

XIII. Of 1848. snrtey^offi^ 

" The special appeal is preferred on the plea that, when the survey refused to enter 
proceedings were held, by which petitioners lands were wrongly into ft * n J n en ^J 
demarcated, petitioner did not then prefer objections, and, conse-]J e mere record 
auently, no award was recorded against him. The limitation, ?f ^jnfari 
therefore, which prohibits actions to contest awards three years after- ^nseqaentiy! 1 ' 
wards, does not apply to claims which were not subjected to adiudi- plaintiff, ape- 
cation before the survey authorities at all ; that the order of the j^eiWithin 

12th June 1849, whereby the survey officers then refused the time in bring- 
ing hu present 
iiuit under the general law of limitation. 
Caae remitted to the lower court for investigation ou the merits. 
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petitioner a hearing, cannot constitute his ground of action, and the 
lower courts have erred in reckoning limitation from that data 
1 " We admit this appeal to try, first, whether the order of the 12th 
June 1849 should be considered as the origin of petitioner's ground 
of action ; and if not, whether he be entitled to sue (as against the 
survey proceedings of 1846, which deprive him of the lands in suit) 
without reference to the special limitation prescribed by Act XIII. of 
1848, petitioner having at that time omitted, intentionally or not, to 
urge his claim before the survey officers." 

Judgment. 

The only point before us is, whether the order of the survey 
department, dated the 12th June 1849, is of such a nature as to 
fall within the definition of an award, as that term is used in Act 
XIII. of 1848. 

It appears that in 1849 the special appellant petitioned the sur- 
vey authorities, soliciting a correction of the thak, by which 
56.-5c.-19d, appertaining to his village of Rampore Muneerampore, 
had fallen within the area of Bishenpore Surdoo and Bishenpore 
Ruttee, belonging to another party. 

The survey officer, rejecting this petition, remarks, that the thak 
had been complete more tnan three years previously ; that no 
objection has been made by petitioner at or after the measurement 
and survey, and after suph a lengthened period petitioner should 
have recourse to the civil court. 

Now, as has been laid down by this Court on several occasions, in 
order. to bring a proceeding under the category of an award there 
must be a judicial enquiry either more or less formal In the present 
instance the survey officer refused to enter into any enquiry at all ; 
it follows that the order merely recording this refusal is no award 
under the Act above cited, and plaintiff, who instituted his first ac- 
tion to set aside the survey proceedings in 1849, which was subse- 
quently nonsuited on the 12th May 1852, and who, now on the 4th 
August 1854, has re-instituted his suit for the same purpose, is 
well within time under the general statute of limitations. 

We remit the case to the principal sudder ameen, with directions 
that he will remand it to the court of first instance for investiga- 
tion on its merits. 
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The 30th March 1869. 

A. Sconce and C. B. Trevor, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judga 

Case No. 568 of 1858. 

Special Appeal from the decision of Mr. E. 3. Pea/rson, Additional 
Judge of Dacca, dated 22nd December 1857, reversing a 
decree of Moulvee Mahomed Nazim Khan, Principal Sudder 
Ameen of thai district, doled 30th May 1857. 

Mr. W. Foley, (Plaintiff,) Appellant, 

versus 

Mrs. E. Kalonas and others, (Defendants,) Respondents. 

Baboo Ra/mapersad Roy and Mr. R. T. Allan, for Appellant. 
Bcbboos Kishenkishore Ohose and Shumbhoonath PundM, for 
Mrs. E. Kalonas, Respondent 

The application for the admission of this special appeal was In a cue 
originally rejected on the 19th July 1858, under the following order jjj^jj^^ 
recorded by Messrs. C. B. Trevor and H. V. Bayley. private award 

" Mrs. Despino Kalonas lent her husband M. K Kalonas rs. 2000, ||f tf ^2^ 
which she raised- by pledging herjewela M. N. Kalonas died, one under Re- 
and disputes arose between the widow, Mrs Despino Kalonas, 8 ?^JS? - t XVI - 
and the members of her husband's family. There was a private pleaded* that™!! 
arbitration, resulting in an award that Mrs. Despino Kalonas was payment made 
to receive rs. 2000 out of her husband's estate. This private was^seo^nt- 
award was executed as if it had been given under Regulation XVI. of ly null and void. 
1793, and Mrs. Despino Kalonas thus realised rs. 2025 up to J?* ™w<*™ 
25th Bhadro 1251 B. S., the date of the last payment One of action, 
jar. Kalonas was an heir of M. Jf. Kalonas, that is, of the husband of pa ^t hat hft v! 
Mrs. Despino Kalonas. Mrs. E. Kalonas was the representative of m* been admit- 
that K Kalonas. She sold the right of action against the estate of £»• b JJ?°5 *?" 

__ _— __ , __. . ° _ .. s 5 , mg denied in 

M . iv. Kalonas to one Munohur Dass, who is now represented the answer, and 
by petitioner. ^ ^n^TJd^enT 

" The judge has held, that the summary execution of this private of The sum 'de- 
arbitration award is illegal, and that therefore the last payment of JjjJJ* 1 b *" e .. by 
25th Bhadro 1251 B. S. is no valid payment, and cannot con- awardTmust'te 
sequently be considered to stop the application of the law of limi- ***** to &» ve * 
tation. He relies on the precedent of the Sudder Dewanny Adawlut action. ** 86 
of the 20th March 1856, pages 253 and 254, in which it is ruled that, 
a decree being struck off the file, execution cannot be revived 
without authority of the court which issued the decree, and that 
intermediate proceedings (previous to the decree-holder's petition to 
such court) will not defend the case from the law of limitation. 
The pleader for special appellant urges that the execution by which 
the realisations have been made was illegal, in consequence of 
no decree having passed to give effect to the award under Regulation 
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XVI. of . 1793 ; that the transaction was to be regarded as a private 
debt, and thus the plaintiff's cause of action arose as between the 
parties from the date on which a payment was made in the trans- 
action between them ; and that, looked upon in this view, the period 
to be allowed for the suit should be from that date, i. e. 25th Bhadro 
1251, which would bring plaintiffs suit within time. We think 
that the argument of the pleader has great weight But we find 
the date of that suit is the 31st October 1856 A. D. (16th Kartikh 
1263), and this is obviously beyond time. We reject the special 
appeal accordingly." 

But a review of the above order having been applied for, the 
case was admitted to special appeal on the 9th September 1858, 
under the following certificate. 

" Mr. Allan applied this day for review of the preceding order, urg- 
ing, first, that, although the plaint was endorsed as registered on the 
31st October 1856, or 16th Kartikh 1263, still it really had been 
filed on 18th Bhadro (1st September 1856), and that the principal 
sudder ameen's signature was on the face of the plaint as filed 
on that date ; second, that even if it were not so, the period available 
to file the plaint was to the 25th Bhadro 1263, and that the 
Courts were closed from 19th of Bhadro, or 2nd September, to the 
15th Kartikh 1263 (30th October 1856). Mr. Allan has satisfied 
us that the Courts were, under the authority of the Sudder Dewanny 
Adawlut, shut for the above period. We therefore allow the review, 
and admit the appeal to try whether the decision of the judge, hold- 
ing that the suit is barred by the statute of limitations, is correct." 

Judgment. 

The question to be decided in this case is, whether the plaintiff is 
not within time to sue, inasmuch as a payment had been made 
in acknowledgment of the debt on 25th Bhadro 1251, and such 
payment gave plaintiff his cause of action. It is not disputed by the 
other side that, if plaintiff's cause of action does arise from the 
above date, he is within time ; but the special respondent contends 
that, as effect had been illegally given to a private award, as if it 
had been one under a decree of Court, duly executed according to 
Regulation XVI. of 1793, all payments and transactions under it 
were null and void. 

We find by the record that plaintiff in his suit claimed in the 
first place a principal sum of rs. 2000, with interest rs. 3832, in all 
rs. 5832 ; that he then deducted rs. 500 and rs. 200 on account of 
payments from the opposite party made through the surburakar, 
the latter of which payments, it is not disputed, bears date 2oth 
Bhadro 1251. The plaintiff then avers that rs. 1325 were subse- 
quently received and paid between the parties direct (apus), but 
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gives no date, and tenders no receipt as for this payment. The 
result is, that plaintiff claims the principal, rs. 2000, and interest, 
rs. 1800, as the net sum due to him after the above deductions. The 
defendant pleaded that the payments were of no avail, as made 
illegally, the private award having been executed contrary to law : 
but did not deny the payments alleged to have been made to the 
surburakar, or that of rs. 1325, nor ao they question that such pay- 
ments were really made as averred by plaintiff 

If we had only the payment of the rs. 200, according to the 
receipt of the surburakar of 25th Bhadro 1251 B. S., we might 
have doubted its sufficiency along to give plaintiff the cause of 
action he avers it does : for, from the act of the surburakar no 
consent of the special respondent can be presumed. But not only 
did the special respondent not repudiate the receipt alleged to have 
been given by the surburakar, but in the answer there is no 
denial or question of the plaintiff's averment, that subsequently to 
the payment of rs. 200, through the surburakar, on 25th Bhadro 
1251 B. S., rs. 1325 were paid and received by the parties direct 

Under these circumstances we consider that the direct payment 
of rs. 1325 averred by plaintiff must be taken as admitted, and that, 
being a payment in acknowledgment of the original sum declared 
du$ by the arbitration award, it must be taken to give plaintiff a 
cause of action within time, irrespective of the question whether 
that award was properly executed or not 

We therefore reverse the decision of the judge, with costs, and 
remand the case to be tried on the remaining issues, and its merits 
generally. 
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The 30th March 1859. 

A. Sconce and 0. B. Trevor, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge, 

Case No. 608 of 185a 

Special Appeal from the decision of Pundit Sreenath Bidya- 
boyish, Principal Sudder Ameen of Chittagong, dated 18& 
December 1849, reversing a decree of Baboo Nobokisto Sein, 
Acting Sudder Moonsiffof that district, dated 17th January 
1848. 

The Government, (Defendant,) Appellant, 

versus 

Shumsheir Alee, well-wisher of Musst. Noorjan Beebee, daughter 

of Mahomed Ruffee, deceased, (Plaintiff,) Respondent. 

Baboo Ba/mapersad Roy, for Appellant, Ex-parte. 

th^sai"* F** 9 ^ HIS case was admitted to special appeal on the 22nd September 
estate made for 1858, under the following certificate recorded by Messrs. H. T. 

"""'h ^iJT ^ a ^ ces an( * J* H. Patton. 

set* astaYby the " This is a petition of special appeal on the part of the Govern- 
lower appellate ment, against an order of the lower appellate court, reversing a sale 

g£!und that,*" * or arrears °f Government revenue. 

the revenue of . " The sale was held on the 25th of February 1845, and a suit 

lew e than *«! instituted to reverse it, on the ground that the estate paid a sudder 

10, and all such jumma of less than rs. 10, and was, under the Board's orders of the 

under* the nda **^ February 1845, exempt from sale process, except on the 25th of 

of the Board of May in each year. 

'wSSlSS 9 on thl " f "^ e ^^ oourt < ^ 8n " sse( J ^ e m ^y considering that the sale law, 

lfith i/ay, n thu Act I. of 1845, under which the exemption was given, did not come 

25th h p d b n the * nto °P erat ^ on un til the 1st of March 1845 ; but the appellate court 

1846, JLHSZ below reversed the sale, holding the Board's letter of the 4tb 

gaL February 1845 to be the date from which the rule should be consi- 

ciai 'appeal,^ dered as in operation. 

decree of the "In support of the ground of special appeal, we are shown* that 

Ett umier Act XII. of 1841 the days of sale in Chittagong were fixed 

ed, inasmuch as for the 25th of February, the 25th of May, the 25th of September, 

red to l b^ r t£at and &* 26th of December in each year. 

officer were pro- " And when new notices were required in consequence of the pro- 

h^fe^ct u£ mulgation of Act L of 1845, the dates for Chittagong were fixed for 

der Act I. of the 25th of May, the 25th of September, the 26th of December, and 

1845, which did 

not come into operation till the last day of February 1846, while the sale in question occurred on 

the 25th February, under the provisions of Act XII. of 1841. 



• See Calcutta Gazette of 1841, page 811. 
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the 25th of February in each year,* and a clause was added that 
estates under rs. 10 sudder jumma would be sold only once a year, 
on the 25th of May. 

" Now the sale in suit took place on the 25th February 1845, while 
the old Act XII. of 1843 was still in operation, and under the pro- 
clamation issued for sales under that Act, which did not restrict those 
of estates under rs. 10 sudder jumma to once in the year. Conse- 
quently, it is alleged, the sale on the 25th February 1845, though 
subsequent to the letter prescribing the dates for sales under the new 
Act of 1 845, which came in force froip the 1 st of March of that year, 
was perfectly legal under the proclamation, which fixed the dates of 
sale under the old Act of 1841, and which proclamation remained 
in force until the close of February 1845. 

" As it seems to us that the letter of the 4th February 1845 can- 
not be held to have had any application to the sales held under Act 
XII. of 1841, and that the distinction between estates under rs. 10 
jumma was first introduced in the proclamation regarding sales under 
Act I. of 1845, we admit this special appeal, to try whether the 
principal sudder ameen was right in reversing the sale on the grounds 
taken lby him for that order." 

Judgment. 

Upon the grounds stated in the admission of this appeal, we 
think the principal sudder ameen's order must be set aside. The 
new Act I. of 1845 did not supersede the old Act XII. of 1841, till 
the last day of February 1845, and necessarily a sale made on the 
25th February under the earlier law could not be governed by the 
rules promulgated for the holding of sales under the new law. 

We reverse the principal sudder ameen's decree, and dismiss the 
suit, with costs. 



* See Calcutta Gazette of 1845, page 172. 
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The 30th Makch 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Cases Nos. 162 and 163 of 1857. 

Review of Judgment passed by Messrs. G. B. Trevor, 0. Lock, 
and H. V. Bayley in the above special appeals, and admitted 
to review on 25th September 1858. 

Rajah Nursingh Deb, (Defendant,) Appellant, 
versus 
Ryemonee Debea and others, (Plaintiffs,) Respondents. 
Baboos Kishen8ukha Mookerjee and Jugudanund Mookerjee, for 

Appellant 
Baboo Baneymadhub Banerjee, for Respondents. 

Held, that This case was admitted to review by Messrs. C. B. Trevor, G. 

mtTof^Lita^ Loch > and H ; V - Ba y le y> on the 20tQ September 1858, under the 
tions, either or- following certificate. 

fnbar ^f 1 ^^' " ^ n a PP uc a»tion has this day been made for a review of the 
ing a suit, was judgment passed by us in the cases noted below, by Baboo 
bro ht^ 1 "? ly Baneymadhub Banerjee, on the part of Doorgachurn Roy and others, 
ward by the iv on the ground that the special statute of limitations, on which the 
feudant in his appeal was decided, had not been pleaded by the defendant below ; 
be ^nsidCTed^to a &d that, consequently, even though it might be applicable, it could 
have waived the not for the first time be taken up in special appeal 
fented^to have " ® n reverting to the records, we find that the plea of the statute 
the case tried of limitations, Act XIII. of 1848, was not pleaded against petitioner 
and ^at "under * n tne l° wer courts ; it was first mentioned in the reasons of special 
such circum- appeal urged by the special appellant 

o? n ^im?tatton "This point now urged was not brought to our notice or adverted 
could not be to by us at the time of the hearing of the case ; but we think it is 
appellate court 6 °^ ^^ i m P ortance to adhere to the principle on which we have 
Held also, that several times acted, to the effect that a party who, in the courts be- 
a respondeat in \ 0Wj omits to plead the statute of limitations, which was his remedy 
Sough he P do alone, must be considered to have waived it, and to have been con- 
™* appear «t tent that the case should rest upon its merits. We, therefore, see 
apply for tTH reason to doubt the correctness of our former ruling, and admit a 
view of judg- review of the same on this ground." 

ment on the 

ITfiEtaC Judgment. 

a^«^arLde^ A review of the judgment of this Court, dated the 31st March 
cision has been 1858, has been admitted to try whether a plea of limitation, urged by 
eT *to appeafon the appellant in special appeal, which had not been pleaded in 
the record. the lower court, can be heard, or whether the appellant must not 

be considered to have waived it, and to have been content that the 

case should rest upon its merits. 
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The decision is printed at page 570 of the Reports of 1858.* 
Plaintiff sued to set aside certain awards of the revenue authorities. 
Limitation, it is stated by the counsel for the special appellant, 
was pleaded generally in bar of hearing the suit, but the special 
law, Act XIII. of 1848, was not cited. The lower courts passed 
over the question of limitation, and decided in favor of plaintiff on 
the merits. A special appeal was preferred by defendant to this 
Court, which was rejected ; but on a review of judgment the special 
appeal was admitted, on die grounds that the suit was barred by 
the law of limitation under Act XIII. of 1848. The plea was held 
to be valid, and the decision of the lower courts was reversed on the 
31st March 1858. A petition for review was then filed by plaintiff, 
respondent, urging that, as the plea of limitation had not been 
taken by the defendants in the lower courts, it could not be 
admitted for the first time in special appeal ; and the present 
review of judgment has been admitted to try this question. 

It is now urged by the special appellant, Rajah Nursingh Deb, 
that a plea of limitation may be taken up at any stage of the 
proceedings; that the decision of this Court, of the 26th April 1849, 
page 126, Rama Singh versus Dhyan Singh, ruled it to be the duty 
of the Court to enforce the law, even when not urged on the plead- 
ings ; that with regard to the special law, Act XIII. of 1848, the Agra 
Court have laid down and acted upon the same rule, as shown in 
the case of Sutub versus Lalla Hur Suhye and others, reported 
at page 98 of the Decisions of February 1854 ; and that the Privy 
Council, in the case of the Rajah of Burdwan versus the Govern- 
ment of Bengal, admitted the plea of limitation at the last stage 
of the proceedings, and disposed of the case on that point. It is 
further urged that, as the petitioner, on whose application this 
review has been admitted, did not appear when the suit was pending 
in special appeal, his objection to the decision of the Court should 
not now be taken into consideration. 

On the other hand the case of Emambandee versus Hur Gobind 
Ghose, decided by the Privy Council and reported at page 403 of 
volume IV. of Moore's Reports, is quoted to show that the plea of 
limitation, on which this Court had disposed of the suit, was held to 
be inadmissible by the Privy Council, it not having been set forth in 
the pleadinga 

We find that the only decision of this Court, which lays down a 
ruling on the subject, is that quoted by the counsel for the special 
appellant of the 26th April 1849, in which the majority of the Court, 
against the opinion of the third judge, held that the Court were 
bound to take up and enforce the statute of limitations at any stage 
of the proceedings, even if not urged on the pleadings. The ruling 

• No*. 161 and 162 of 1858, Ryemonee Debea vs. Rajah Nursingh Deb. 
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of the Privy Council, however, iu the case of Emaml>andee, reported at 
page 403, volume IV. of Moore's Reports, is opposed to this ruling. 
In that case the Sudder Dewanny Adawlut reversed the decision of 
the lower court, holding the suit to be barred by limitation ; but the 
Privy Council set aside this decision on the ground that, as the plea 
of limitation had not been raised in the pleadings, the plaintiff con- 
sequently had not an opportunity of meeting it, and, therefore, the 
plea was considered inadmissible. Nor is the decision of the Privy 
Council, in the case of the Rajah of Burdwan versus Government of 
Bengal, reported at page 466, volume IV. Moore's Reports, at variance 
with the decision in the case of Emambandee, for a special reason 
for admitting the plea of limitation is assigned, viz. that the 
proceedings before the collector and special commissioner, under 
Regulation II. of 1819 and Regulation III. of 1828, were not of the 
nature of a regular suit, the Privy Council thereby intimating that 
in regular suits the plea of limitation, if not urged in the pleadings, 
could not be subsequently entertained. Having, therefore, these 
precedents before us, and looking at the statute of limitations as 
barring the remedy, but not extinguishing the right, we think 
that, when a plea of limitation is not urged in the pleadings in bar 
of the suit, a defendant cannot be allowed to bring it forward in 
appeal, but must be considered to have waived it, and to be willing 
to nave the suit tried on its merits. When exemptions from the 
ordinary law of limitation are sought under special Regulations, such 
as Regulation II. of 1805, or under peculiar circumstances, such as 
minority, the plaintiff, as has been ruled by this Court, is bound to 
set forth in his plaint such special law or peculiar circumstance, 
that the defendant may have an opportunity of meeting the plea 

The next point to be considered is, whether the stringent rule 
laid down in Act XIII. of 1848 can be set aside by the failure of the 
defendant to plead the special law of limitation. In the decision 
of the Agra Court of 20th February 1854, page 90, quoted 
by the counsel for special appellant, we find that the award 
of the settlement officer was distinctly pleaded by the defendant 
in answer to the claim, though the plea founded on Act XIII. 
of 1848 was not distinctly put forward by them, until the case 
came before the appellate court, which plea was overlooked by the 
judge ; and it was held that, under the circumstances, the appellants 
were entitled to a ruling on the applicability of that enactment to 
their case ; and we agree with the Agra Court in thinking that a 
plea of limitation under this Act, arising thus directly from the 
pleadings of the parties, may be entertained by the appellate court 

In the case before us, we find that the plaint distinctly sets forth, 
that the settlement sought to be set aside was concluded with the 
defendant, special appellant, by the deputy collector, on the 1st 
September 1849, and confirmed by the collector on the 17th idem ; 
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that an appeal was preferred to the commissioner by the plaintiff, 
who confirmed the proceedings of the collector on the 14th February 
1850. The present suit to reverse that order was instituted 
after the lapse of three years. The defendant in his answer pleaded 
the general law of limitation, referring to certain judicial proceedings 
in the civil courts, and alluded somewhat indistinctly to the orders 
of the revenue authorities, but he did not plead that the plaintiff's 
right to question these orders was barred, nor did he plead the 
special law, Act XIII. of 1848. We find, therefore, that the plaintiff 
has in his plaint fairly and openly laid before the Court the cer- 
cumstances of his claim, thus giving the defendant opportunity to 
bring forward the special law in bar of hearing the suit We find 
that the defendant has not pleaded this special law, but has declared 
the suit barred by the ordinary law of limitation, with reference to 
certain judicial proceedings which were held previous to the settle- 
ment, but which plea was over-ruled. No mention of the special 
law is brought forward in his appeal to the judge ; and, when the 
order of the lower court is confirmed, he comes up to this Court in 
special appeal, on the plea then first taken, that the suit is barred by 
Act XIII. of 1848. Under these circumstances we think the plea 
is inadmissible, and the special appeal should be dismissed. 

With regard to the objection urged by the counsel for the special 
appellant, that plaintiff, respondent, having failed to appear while 
the appeal was pending before this Court, cannot apply for a review 
of judgment, we do not think there is any sufficient reason for refus- 
ing to hear him on the same grounds as a defendant, against whom 
an ex-parte decision has been given, is allowed to appeal on the record. 

We reverse the judgment of this Court in cases 172 and 173, 
tossed on the 31st March 1858, and dismiss the special appeal of 
fctajah Nursingh Deb, with costs. 
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The 30th March 1859. 

H. T. Raikes and J. EL Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge.' 

Case No. 326 of 1858. 

Special Appeal from the decision of Mvrza Mahomed Siddiq 
Khcm, Principal Sudder Ameen of Sarun, dated 2Uh Novem- 
ber 1857, ajffirmmg a decree of MouLvee Syud Oheedoodeen 
Khan, Sudder Ameen of thai district, dated 9th August 1855. 

Sheosuhaye Singh and others, (Plaintiffs,) Appellants, 

versus 
Gobind Roy and others, (Defendants,) Respondents. , 

Baboo Unnodapersad Banerjee, for Appellant. 
Baboos Shumbhoonath Pundit and Kiskenhishore Ohose, and 
Movlvee Murhumut Hossein, for Respondents. 

By the Mi- This case was admitted to special appeal on the 14th May 1858, 
takahaxa law, under the following certificate recorded by Messrs. B. J. Colvin 

2T£Eft «d A. Sconce.. . . .,,,,,., 

heirs being an- " Petitioners instituted this suit to set aside a deed of conditional 
Sj^J^ity^i mortgage, (subsequently foreclosed,) which was executed by Ajeet 
transfer by Singh and Indurieet Singh, fathers of the several plaintiffs, and by 
^de^otTdd Bhugpal Singh, their uncle, on the ground that the mortgagors were 
debt* and pay incompetent to alienate the property in question, without the consent 

f ° r heStota?e °^ ^ elt 80n8 0r n6Xt ^eirs. 

been m«de un- " Both the lower courts find that, of the total sum, rs. 775, for 

der sufficient ur- w hi c h the mortgage was made, rs. 575 had been borrowed to pay 

gen cause. ^ previous debts, and rs. 200 for a daughter's marriage ; and, taking 

the necessary cause to be thus shown for the execution of the 

encumbrance, they have dismissed the claim. 

" The ground of special appeal is, that the purposes for which the 
money is allowed to have been borrowed do not, under the law of 
the Mitakshara, support the transfer made by the mortgage. 
" We admit the special appeal to try that point" 

Judgment. 

We have been shown by the pleader of the respondent, the cre- 
ditor, that this suit was brought by the sons, on the assumption 
that the father and uncles of the plaintiffs had raised money by 
mortgaging the family property, and squandered the proceeds in 
pleasure and debauchery, by which means the estate now claimed 
had passed into the hands of the creditor. In reply to this, the 
creditor shows that the mortgage, by foreclosure of which he now 
holds the estate, was given by the father and uncles of the plaintiffs, 
to clear off two other previous mortgages, the time of which had 
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l>een out, and subjected the mortgagors to the loss of the estate 
if foreclosed, and that the money thus advanced was also expended 
in the marriage expenses of a daughter. 

These facts were established to the satisfaction of the courts 
below, and, in the opinion of those courts, constituted such necessities 
as legalised the alienation without consent of heirs under the 
Mitakshara law. 

The point raised in special appeal is the insufficiency of the 
causes stated to create such necessity as the Mitakshara law 
recognises. 

With the finding of the lower court before us, that the causes 
stated do amount to the necessity required, we are only required 
to regard those causes as they appear on the record. 

Doubtless, the encumbrance already burthening the property, 
when the present mortgage was executed, would have eventually 
necessitated a sale ; and therefore they were primd fade a necessity 
within the law. The special appellants urge that, in order to 
create the necessity thus represented, the creditor was bound to 
show that those encumbrances were also created for objects 
which the law allows ; but we do not think theft, the absence of 
any allegation on the part of plaintiffs, that they were not so creat- 
ed, can throw upon the creditor the onus of proving the nature of 
them without such impeachment. Considering, then, that the record 
does contain sufficient to justify the finding of the courts below 
regarding the existence of such necessity as justified the sale, we 
see no reason to interfere with the judgment, and dismiss this 
appeal 
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The 30th March 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 
Case No. 410 of 1858. 

Special Appeal from the decision of Baboo Rairdochun Ohose, 
Principal Sudder Arneen of ifuddea, dated 6th January 
1858, reversing a decree of Mr. L. W> Hutchinson, Moonsiff 
of Paneeghat, dated 16th June 1857. 

Ramchund Roy and others, (Defendants,) Appellants, 

versus 

Mr. Dubois D'Saran, manager and proprietor of Kotoreah concern, 

and others, (Plaintiffs,) Respondents. 

Baboos Shwmbhoonaih Pundit, Oobindchunder Mookerjee, and 

Bungsheebuddun Milter, for Appellants. 
Mr. JR. T. Allan, for Respondents. 

Appeal dig- This case was admitted to special appeal on the 2nd July 1858, 
missedTwhere under the following certificates recorded by Messrs. B. J. Colvin 
dJta*.}* «d A. Sconce. 

nee lease, and Mr. B. J. Colvin. — " Petitioners were sued, together with Surbo- 
tak^^seslio^ soonderee, widow of Kirpanath Sandyal, and Surbomungla, widow 
of a portion of of Ramtunnoo Roy, by special respondents, for possession of 1 
t riseT?n*iron anna °^ ^ mut Joyerambattee, which, with another 1 anna share, 
the gronnd that they said, had belonged to Ramtunnoo aforesaid, on whose death his 
th <md had ex£ ^^ow had given the 2 annas in putnee to Tarachand Bundhopadhya 
cutwi adurputand Kirpanath Sandyal, in equal shares, when, upon the death of 
nee of A's share the latter, his widow Surbosoonderee had sold the putnee of his 1 
defendants') fiv x *** share to special respondents in 1262. These now, being oppos- 
vor, the lower ed by petitioners, sue for possession. The objection of petitioners is, 
deed'to^not^ 8 * *^ e * aima was *he 3°^ sh** 6 of Ramtunnoo, Kirpanath, 
genuine, and and Sooreschunder, from whom they got it in durputnee in 1 247. 
possession. ***** Th ev > therefore, opposed the claim on the ground of limitation, and 
because the share, belonging to three persons jointly, could not be 
alienated by the widow of one. Surbosoonderee and Surbomun- 
gla, defendants, supported the plaint, while Sarodasoonderee, widow 
of Sooreschunder, appeared as a third party in support of the defence. 
" The first court dismissed the suit, considering upwards of twelve 
years' possession by petitioners proved, and their objection on the 
ground of one sharer being incompetent to alienate the share of 
three, was not disposed of, as the co-sharers could sue on that score 
if they liked. On appeal by special respondents, the principal sud- 
der ameen held that petitioners' alleged durputnee was not proved. 
He, therefore, decreed in favor of special respondents. 

" Petitioners now urge in special appeal three reasons against 
this judgment : fi/rst, that limitation bars the suit; second, that one 
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sharer cannot alienate the joint share of threg ; third, that Surbo- 
soonderee, being a widow, was incompetent to alienate. 

" The third plea was not preferred, as it formed no part of the judg- 
ment below ; and the first plea is invalid, because petitioners' durput- 
nee title, being not established, they had no adverse possession to 
permit of their pleading limitation in bar of the suit. The second 
plea is also untenable, in my opinion ; for it is not for petitioners to 
advance it, but for those whose shares have been wrongfully alienated 
to special respondents ; and if Sarodasoonderee be in possession of 
the I anna share in dispute, she, not having been a party to the suit, 
cannot be affected by toe decree^ I would reject the petition." 

M r. A Sconce. — " I am not satisfied with tnis case as it stands, in 
so far as judgment has been given for plaintiffs for the entire 1 
anna share, while, the allegation, that the widow of one of the three 
brothers enjoyed a third share of the putnee, and her admission of 
the validity of the defendants' durputnee, as created by her husband, 
have been disregarded. If it so be that Sarodasoonderee is in 
possession of one-third of the putnee, her recognition of the 
defendants' durputnee should protect them to the extent of her 
share ; but without enquiring as to Sarodasoonderee's de facto right, 
we can neither presume that that right is not in existence, nor 
prejudice her by deciding as if it did not exist. 

"I admit the special appeal, therefore, to try whether the decision 
before us is not defective on the above point, or whether the prin- 
cipal sudder ameen's judgment may not be amended to the extent 
of limiting plaintiffs to a two-third share of the putnee." 

Judgment. 

The putnee, it is admitted, was originally granted to Tarrachurn 
Banerjee and Kirpanath Sandyal in equal shares, and comprised 2 
annas of the estate leased out. Kirpanath died, and his widow, 
Surbosoonderee, sold the share of her husband to the plaintiffs, 
who then were opposed by the defendants, alleging that Kirpanath 
and his two brothers were sharers in the half of the putnee given 
in his name, and that the three brothers had joined together in 
granting their half share to defendants in durputnee. Plaintiff 
then sued for khas possession, refusing to recognise their dur- 
putnee at alL 

The first court, partly on the evidence of long possession and 
partly on other circumstances, considered the creation of the dur- 
putnee proved, and dismissed plaintiffs' suit In appeal the prin- 
cipal sudder ameen has refused to recognise the durputnee pottah 
of the defendants as genuine, and therefore decreed plaintiff entitled 
-to khas possession. 

The certificate questions this judgment in so much as it decrees 
to plaintiffs the right of ousting the durputneedars from the whole 

c2 
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half-share enjoyed by Kirpanath, and intimates the propriety 
of allowing the judgment to stand for only one-third share of the 
one-half held by Kirpanath. 

But it appears to us, that any such modification would be to 
declare that Kirpanath's share extended only to one-third, whereas 
the pottah by which he and Tarrachurn held records him to hold 
one-half share. It was therefore incumbent on the defendants, who 
assert a limited interest only to have been conveyed to Kirpanath 
under the pottah, to prove it ; which they professed to do by showing 
that the three brothers or their representatives jointly executed 
the durputnee deed in their favor ; and if this had been established, 
and also that the three brothers held jointly, then the point raised 
by the certificate could have been taken up m defendants' favor. 

But, as the principal sudder ameen has found that the alleged 
pottah in their favor is spurious, they have not proved that the 
joint right was exercised m their favor by the three brothers as 
alleged, and therefore it is not necessary to enquire in this suit 
whether the three brothers were joint and equal proprietors of the 
putnee. Defendants, therefore, are found by tie lower court to have 
no title at all on which they can oppose plaintiff, and therefore we 
see no grounds for reversing the judgment in special appeaL 
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The 23rd March 1859. 

H. T. Raikes and J. H. Patton, EsQa, Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 539 of 1858. 

Summary Special Appeal from the decision of Mr. W. S. Seton- 
Katrr, Officiating Judge ofJessore, dated 1st May 1858, revers- 
ing a decree of Baboo Woopendurchwnder Nyaruttun, Princi- 
pal Sadder Ameen of that district, dated 4sth April 1858. 

Soorjokoomar Sadoo Khan, Petitioner, 

versus 

Soorujmonee Dassee, mother and guardian of Taruknath Ghose, 

minor, Opposite Panrty. 

Baboo Poornochunder Roy, for Petitioner. 

Baboo Bhoobwnmohun Roy, for the Opposite Party. 

This case was admitted to summary special appeal on the 28th 
September 1858, under the following certificate recorded by Messrs. , V* TOr **y» 
C. B. Trevor and H. V. Bavley. &"ffiE5 

" The petitioner, decree-holder, applied for certain property of the ***?T 8 "ST* 
heir of the surety of a judgment-debtor to be sold. property held 

" The heir pleaded minority. The principal sudder ameen ordered ty Wm up to 
thepropertytobewld. ,,.'„. . ££3*3 

" The judge on appeal reversed the order, holding that the con- could not be 
ditions of the security-bond did not authorise the sale, inasmuch as J^JJ^ by hl8 
the surety only bound himself to the extent of the profits of a cer- 
tain farm, and not for the amount of cash, which the debtor in the 
instalment deed himself undertook to pay. 

" The special appellant urges, that the conditions of the security- 
bond do bind the surety to pay both the cash referred to in the 
debtor's instalment-bond, and also the further balance from the 
profits of the farm referred to in the security-bond. 

" After a perusal of the deed of instalment and the security-bond, 
we are of opinion that the appeal should be admitted, to try whether 
the judge's construction is correct 

" We further observe, that the security-bond is in terms binding on 
the surety only, and not on his heirs. We admit the special 
appeal, to try also the point of whether the sale of the property now 
held by the heir of the surety can be properly made." 

Judgment. 

After hearing and considering the kistbundee and the security- 
bond, we are of opinion that the surety bound himself to the full 
extent of the former. 

That document provides for an immediate payment in cash to 
h^e decree-holder, and the grant of a farm of the surety's village of 
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Radhanuggur, averaging a certain rate of yearly profits, as the means 
of liquidating the remainder. And the surety-bond details these 
conditions as the terms of the compromise, and binds the surety 
himself to fulfil them, if the debtor fails to do so. 

As the debtor failed to discharge the cash payment as agreed 
upon, the decree was, according to the terms of the kistbundee, 

Sut in force against the property of the surety, which, as he had 
eceased, was in the hands of his heir. 
This circumstance, however, does not bar the seizure of the pro- 
perty, as the surety-bond, though declaring the personal liability of 
the surety in the usual terms, must be held to be binding upon 
such property as he held, up to his decease, the conditions being 
that he took all the responsibility attaching to the debtor. We 
reverse the judge's order, with costs, upholding that of the first 
court 



The 23rd March 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

No. 800 of 1858. 

Summary Appeal from the decision of Mr. M. Shaw, Judge of 
Sylhet, dated 24>th September 1858. 

, Lalchund Shaha> Petitioner, 
« versus 
Ummut-ul-khyr Beebee and Jamanut Khan, Opposite Party, 

Baboos Taruknath Sen and Ramanath Bose, for Petitioner, 
Ex-parbe. 

Under for- This case was referred to a full bench on the 8th January 1859, 
SfioJiwOTurt un( * er *^ e following order recorded by Mr. A. Sconce, 
was not crape- " This application relates to a summary order made by the zillah 
tent to interfere judge, apparently under Regulation I. of 1798, for the purpose of 
suTfo^posaL- ousting petitioner from a half share of certain villages assigned to 
h m bv° f lft r£ k* m C 811 ^ Oodoy Chand Shah,) on a lease, and as security for the 
gagee * under sum of sicca rupees 1000, lent by these two persons, upon the prin- 
simpie usufrue- cipal loan being repaid by the representative of the first borrower, 
tuary mortgage. « j^. ^j^^ that the transaction referred to was entered into on 
the 11th Magh 1241, when Zuman Reza Khan leased his share of 
the villages in question for four years, and at the same time stipu- 
lated that the lessors should continue to hold the lease till the 
principal was repaid. The annual assets of this share are said to 
have been estimated at rs. 225, of which rs. 120 was set asidee 
as interest, rs. 70 to cover farming risks and chaiges, and the 
balance, rs. 35, was to be paid as rent to the zemindar, the 
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lessor. But two years later, for reasons not fully explained, the 
estate having been attached by the collector, this officer raised the 
rent payable by the lessors to Company's rupees 179-1-5 ; and it is 
said that the lessors paid this sum annually from the year 1242 to 
1264. 

" Such appears to be the footing on which the petitioner held the 
half share of the villages referred to, till an application was made 
by one Jamanut Khan, as purchaser of the property from the wife 
of the lessor, to be put in possession on repayment of the loan; and 
it is contended for the petitioner, that the judge was incompetent to 
disturb his possession of the land on the mere repayment of the 
sum lent From the revised assessment imposed by the collector, it 
is urged that the arrangement contemplated by the lessor, for the 
repayment of the interest on the loan, was set aside, and that the 
interest from 1242 is still due to the petitioner. 

" It will be observed that, so far as the facts are ascertainable 
from the papers now before me, the assignment effected in 1241 
was not of the nature of the mortgage and conditional sale con- 
templated in Regulation I. of 1798, but rather what is commonly 
designated a zur-i-peshgee lease, or a simple usufructuary mortgage 
within the contemplation of Regulation X V. of 1793. I apprehend, 
therefore, that this is not a case in which the judge could legally 
interfere, with the authority conveyed in Regulation I. of 1798, to 
restore possession to the lessor ; but as the question has not, possibly, 
in the above sense, baen considered, I think it proper to refer it for 
determination by a full bench/' 

Judgment. 

It appears to us that this question, as to whether a summary suit 
might oe entertained with the object of recovering immediate pos- 
session of land in the hands of a mortgagee, under a simple usufruc- 
tuary mortgage, was fully considered and decided by the Court in 
promulgating Construction No. 277 of the 9th July 1817. See 
pages 98 and 99 of printed Constructions, new edition. 

The question then put to the Court by the judge of Etawah 
referred to simple usufructuary mortgages, and asked whether such 
cases could be disposed of by a summary enquiry and decisiou, or 
should be considered subject to all the rules prescribed for regular 
suits ; and the answer of the Court declared that the Court was not 
aware of any provision of the Regulations for a summary suit in the 
cases referred to. 

The present matter does not involve a case of conditional sale, 
under which, if the loan was not paid off by a certain fixed date, the 
lender would acquire an absolute right over the property, but is a 
case of simple usufructuary mortgage, by which no proprietary 
right can pass to the mortgagee by lapse of time ; and doubtless 
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the intention of the law was to interfere only when time would 
give to the lender an absolute right to keep the land, in discharge 
of the loan advanced by him. 

Holding the judge to have had no power to interfere summarily 
in the present case, we reverse his order, and refer the applicant 
to a regular suit 



The 28th March 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 9 of 1859. 

Swmmwry Appeal from the decision of Mr. W. Bell, Judge of 
Shahabad, dated \Sth November 1858. 

Baboo Doorgapersad Singh, for self, and as guardian of Dhurranarain 
Singh and rurmoo Singh, heirs of the late Lokenath Kooer, 

Petitioner, 

versus 

Jogeshur Dass, Opposite Party. 

Mr. R T. Allan and Moonshee Ameer Alee, for Petitioner. 

Baboos Mohendrolall Shome, Oobi/ndchunder Mookerjee, and 
Shumbhoonath Pundit, for the Opposite Party. 
Held, that This case was referred to a full bench on the 2nd February 
x&theaa, 1859, under the following remarks recorded by Mr. H. T. Raikes. 
dated 17th July " The petitioner states that his landed property was attached and 
ocmrt, makinga 8°^ in execution of a decree given against him. 
sale in execu- " After the sale he instituted a suit to set it aside on the 
u°authOTbedto ground of some irregularity in conducting the sale. That suit 
interfere sum- was dismissed, and the purchaser has, under the usual proclamation, 
wwwMion dgi of attempted to take possession of the lands in petitioner's possession, 
the property to which it is not disputed are the lands purchased by him (the pur- 

opposed by the "Petitioner, however, refused to deliver up possession, and the 
judgment debt- judge then directed the nazir to place the purchaser in possession, 
ant whose claim and has given orders to depute an ameen to calculate the amount 
ha * k* 11 d «- of wasilat, which the judge considers petitioner should pay at once 
ous to sale!™ 1 to the purchaser from the date of his purchase. 

" The petitioner now appeals from these orders of the judge, and 
argues that the law recognises no process by which he can be sum- 
marily dispossessed of his lands in favor of the purchaser by an 
officer of the court ; that the circular order of the 17th July 1846 
provides the only mode by which intimation of the purchase can 
be given, but that the proceeding therein prescribed does not con- 
template the forcible dispossession of a debtor ; that the judge was 
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not competent to pass the order he did, either as regards inducting 
the purchaser into possession, or in giving him wasilat ; and that 
for either or both these purposes, the only remedy is by regular 
suit 

" There is some ambiguity in the words of the circular, and it is 
doubtful whether any other process than a regular suit can suffice 
legally for the purpose of placing the purchaser in possession. I 
refer this case to a full bench under the Court's Resolution of the 
31st of May 1850, published at page 61 of the Rules of Practice." 

Judgment. 

It is urged on the part of the petitioner, that neither Regulation 
VII. of 1825, nor Act IV. of 1846, under which the present sale was 
made, empower the civil courts to interfere summarily to give 
possession. Section XX. of the rules framed by this Court for the 
conduct of sales in execution of decrees, prepared and sanctioned as 
provided for by Section II. Act IV. of 1846, and circulated on the 
17th July 1846, limits the power of the civil courts to the issue of 
proclamations intimating the succession of the auction purchaser to 
the rights and interests of the party whose property has been sold 
One proclamation is to be affixed in the cutcherry where the pro- 
perty was sold, a second is to be sent to the darogah, and a third 
to the zemindar within whose estate the property sold is situated, to 
be affixed by them in their respective cutcherries ; and it goes on 
to say that no other process for putting the purchaser in possession 
shall be necessary. The words " shall be necessary/' it is contended, 
ought to be read " shall be resorted to," and, consequently, if, on 
.the issues of the proclamations above adverted to, the party whose 
property is sold will not yield possession to the auction purchaser, 
his only course for obtaining possession is by a regular suit 

We have fortunately, by reference to the proceedings of this 
Court, when the rules issued on the 17th July 1846 were framed, 
means of knowing what was the intention and scope of Section XX. 
In reply to a reference made by the President in Council, dated the 4th 
July 1846, this Court, on the 16th December 1846, stated " that they 
considered that rule 20 of the new rules refers to disputes that may 
arise in giving possession to the purchaser in the manner prescribed, 
and would not bar the interference of the courts to check the 
further opposition of a claimant, whose claim had been already 
summarily adjudicated and rejected before the occurrence of the 
sale." This declaration of the purport of Section XX. of the rules 
clearly shows what the intention of this Court was, viz. that the 
court making a sale in execution of a decree has the power of 
summary interference, and can give possession to an auction 
purchaser when opposed by a claimant whose claim has been 

d2 
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summarily adjudicated and rejected previous to sale ; and if the 
court can interfere against such a claim, it is surely authorised to 
interfere summarily against the judgment debtor, whose rights 
and interests have been sold and transferred to the auction 
purchaser. In the present case we find that the petitioner's pro- 

Sirty was sold in execution of a decree on the 6th September 1852. 
e filed a petition objecting to the sale, which was rejected in 
December 1853, and again in appeal in July 1854, and proclamation 
giving possession was issued. The petitioner then filed a regular 
suit to set aside the sale, which suit was dismissed, and, having failed 
by the means which the law allows of obtaining a reversal of that 
sale, he now, contrary to law, on the plea of possession, opposes the 
entrance of the auction purchaser, and woula have the Court refer 
him to the further delay and expense of a regular suit to obtain 
possession of that property to wnich his right is unquestionable. 
We think the judge was, under the circumstances, fully justified in 
summarily interfering and giving possession ; but he should confine 
his interference to the mere act of giving possession, leaving the 
auction purchaser to recover any profits, realised by the judgment 
debtor while in possession subsequent to sale, by a regular suit. 
With this modification we reject the petition, with costs. 



The 28th March 1859. 
C. B. Trevor, Esq., Judge, and H. V. Bayubt, Esq., Officiating Judge 

Petition No. 699 of 1858. 
Application, for Summcmt Special Appeal from the decision of 
Mr. R. Scott, Judge ofPatna, dated 10th August 1858, revers- 
ing that of Moulvee Mahomed Hanif Khan, Principal Sudder 
Ameen of that district, dated 25th March 1858, in the case of 

Luchmeenarain, Decree-holder, 

verms 

Lalla Pookhun Lai, Debtor. 

Moulvee Murhumut Ho8sein, for Luchmeenarain, Petitioner, 
Bx-parte. 
a decree- It is hereby certified that the said application is granted on the 

holder in 1846 following CTOUnds. 

took out execu- ° ° 

tion against his debtor ; certain monies in deposit were attached, and the decree-holder was 

directed to file a receipt for the amount and to take away the money, and the decree was 

declared in July 1845 satisfied to the above amount No receipt, however, was filed, and the 

sum in deposit went to pay other debts of the debtor. 

Held, on special appeal, that the decree-holder was at liberty to take out execution of the whoU 
decree obtained by him against the debtor, and that the order of the judge, dated July 1846, 
declaring the decree satisfied to a certain amount, was conditional on the receipt of the money by 
the decree-holder and on his filing a receipt ; and, as he did neither, no satisfaction of judgment 
resulted. 

Case remitted to the judge, with directions that he will remand it to the principal sudder 
ameen, who will pass the necessary orders in execution in conformity with the above remarks. 
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Luchmeenarain, decree-holder, in 1845 took out execution against 
his debtor, Pookhun Lai ; the sum of rs. 643-7-8 was attached in 
deposit; the decree-holder was directed to file a receipt for the 
amount, and to take away the money, and the decree was declared 
satisfied to the above amount ; and as there was no other property 
of the debtor discoverable by which the sum due might be satisfied, 
the case in execution was struck off the file. 

The decree-holder has now again, after eleven years, taken out 
execution of his decree ; and the principal sudder ameen has found 
that the sum in deposit was never taken by the decree-holder, but 
went to satisfy other debts of the debtor ; that, consequently, no 
receipt was filed ; and that, as no portion of the decree was then satis- 
fied, the decree-holder is now at liberty to execute his decree for the 
whole sum due under the decree, including the rs. 643 above' 
mentioned. 

The judge considers the order of July 1845 as an absolute 
declaration of satisfaction of judgment up to a certain amount : he 
therefore reversed the order of die principal sudder ameen. 

The decree-holder has now appealed against the view of the 
order of July 1845 adopted by the judge, and we think with reason. 
That order is not an absolute declaration of a satisfaction of the 
judgment obtained by him against the debtor. It is a condi- 
tional one— -conditional, that is, on the taking of the money and the 
filing of a receipt by the decree-holder. On this condition prece- 
dent the satisfaction of the judgment to the amount in deposit 
depends ; and as the condition has not been realised by the decree- 
holder, no satisfaction of Judgment has resulted. 

Under this view we think the decree-holder was at liberty to take 
out execution of the whole decree obtained by him against the debtor. 
We consequently reverse the judge's order, and remit the case to 
htm, with (directions that he will remand it to the principal sudder 
ameen, who will pass the necessary orders in execution in conformity 
with the above remarks. 
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The 28th March 1859. 

C. B. Trevor, Esq., Judge, and H. V. Bayley, Esq., Officiating Judge. 

Petition No. 25 of 1859. 

Application for Summary Special Appeal from the decision of 
Mr. G. L. Martm, Judge of Tirhoot, dated 1st December 
1858, affirming that of Mr. J. Weston, Principal Sudder 
Ameen of that district, dated 9th November 1858, in the case of 

Laljee Sahoo, Petitioner, 

versus 

Bolakee Lai and others, Opposite Party. 

Movlvee Abbas Alee, for Petitioner. 
% Baboo Unookoolchunder Mookerjee, for the Opposite Party. 

Ac^XDL * of * T * 8 hereby certified that the said application is granted on the 
1868 applies to following grounds. 

^t^wh 1 * ^ e P®titi° ner was ^ted to appear as a witness, with his account 
witness hasTon books, in a case in which one Bolakee was decree-holder and Lal- 
* fir8fc ftft "SUi kishen judgment debtor. He appeared, but stated that his books 
and^been "dis- w ^re with a third party, Hurdeonarain. Petitioner was then dis- 
charged, the charged. Hurdeonarain denied that the books were with him, but 
^J^ng 16 " 8 ^ alleged them to be with petitioner. Upon this the decree-holder 
should prove a petitioned for another summons for petitioner to appear with his 
Sfore^aS 6 - account books. The principal sudder ameen, Mr. Weston, ordered 
ance is enforced, petitioner to be again summoned. The petitioner objected, and 
stated that Hurdeonarain had falsely denied the account books to 
be with himself, and that they were with petitioner. The judge 
held that he had no power to interfere in regard to the order of 
the principal sudder ameen ; but he did not give any reasons for this 
opinion. 

We think the judge is wrong if he acted under Section XXXIX. 
Act XIX. of 1853, which applies to parties in a suit, and peti- 
tioner was not such party. 

We further think that, where a witness has, on a first summons, 
attended and been duly discharged, the party re-summoning him 
should be called upon to state and prove a good and sufficient 
cause for such re-summoning of the witness, before his attendance be 
again enforced. 

We remand the case, that the judge may proceed accordingly and 
pass whatever order may seem necessary. 
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Rajkissore Dntt v. Bulbhnddor Misser. 

A surburakaree tenure, consisting of twelve villages, having been purchased 
by plaintiff when sold under a decree for arrears of rent under Regu- 
lation VIII. of 1885, plaintiff brings this suit to oust defendant from 
possession of one village, which had been assigned to him by the late 
surburakar. 

Held that, as the collector (lawfully or not) sold only the rights and 
interests of the defaulter in the surburakaree tenure, plaintiff was not 
competent to disturb the assignment made by the defaulter in favor of • 
defendant ... 889 

Mr. H. Cave v. Thntroo Pasban and others . . . 892 

Joykishen Mookerjee and others v. The Collector of East Burdwan . . . 898 

Bamchnnder Boy and others v. Jadnbchunder Boy and others. 

Case remanded, in order that the alleged minority of one of the defendants 
to the summary suit, who was sued personally and not by his guardian, 
at the time the rent accrued, for which that suit was brought, may be 
enquired into. If he were then a minor, the suit brought against him 
personally must be dismissed. If he were then of age, the judge will 
pass such a decision as may seem Just and proper ... ib. 

Bongunee Debea, mother and guardian of Juggutohnnder and another v. 
Soondersoonderee Debea and others. 

Bistoochnnder Chuckerbuttee and others v. Soondersoonderee Debea and others. 

It not being shown that appellant's documents, a kubala and wuseeut- 
namah, were genuine and authentic deeds, but reason being rather to the 
contrary, decree of lower court upheld, awarding to plaintiff possession 
of her lands as deceased's heir, with costs against appellant ... 395 

Beebee Sukeena, representative of Sheik Muqseeutoollah v. Baboo Doolar 
Singh and others. 

This suit, brought to enforce an instalment bond executed for rs. 18,460 in 
adjustment of a debt due for rs. 42,780, was disposed of by the tillah 
judge in two distinct forms, that is, by an order of dismissal and by an 
order of nonsuit. 

It was considered first, that the suit should be dismissed because the same 
cause of action had been disposed of on its merits on Z\st August 1853 ; 
but on this appeal, without entertaining the question that might arise 
as to the identity of the cause of action in both suits, it was held that, 
as the first suit was nonsuited in this Court, in reversal of the zillah 
decree of August 1853, this second action was necessarily admissible. 

Second, it was considered by the zillah judge that the claim should be non- 
suited, because, as the instalment bond provided that, on failure of 
payment, the full debt should be exigible, plaintiff should have sued 
upon the old debt and not upon the lesser sum for which the adjustment 
had been effected ; but the Court reserving any opinion as to the compe- 
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tency of plaintiff, who had definitely accepted a lesser sum, to bring an 
action by way of penalty for the larger debt, was of opinion that, as 
plaintiff had elected to stand by tike compromise and not enforce the 
penalty, the form of his action did not warrant an order of nonsuit . . . 399 

Rajah Bordakant Boy v. Raradhun Holdar and others. 

Held, that the special appellant is entitled to retain the possession 
awarded to him under Act IV. of 1840 until a party proves a right to 
possession superior to his ; a,nd that, consequently, the decision of the 
judge, which has looked only to the fabt of possession on the part of 
the plaintiff* previously to the institution of the suit under Act IV. of 
1840, cannot stand. 

Case remitted, in order that the judge may enquire into the plaintiff's 
right to possession under a mouroosee lease, as claimed by him in his 
plaint . . . 401 

Bhowaneedeen Sookool v. Aymanchand Beebee. 

'A, having voluntarily interposed to stay a sale about to be made in execu- 
tion of the rights and interests of a judgment debtor in certain property, 
by paying in the money due by the debtor, has brought this suit to 
recover the money so paid. 
Held, that the action will not lie ... 402 

Mosst. Meena Koowur and others v. Musst Rajoo and others. 

A village, belonging originally to one of plaintiffs' ancestors, had been grant' 
edby him as roonumaiee to a relative who, tn 1839, sold it to defendants. 
In 1842 another ancestor sued to establish the invalidity of the grant, 
but his suit was dismissed. In that suit he admitted defendants to be in 
possession of the entire area of the village. In 1843, defendants having 
sued for separation of the village from plaintiffs' talook and determina- 
tion of their share of the assessment of the talook, the principal sudder 
ameen assumed on oral evidence that the area of the village contained 
250 beegahs, and fixed the assessment accordingly. In 1847 the survey 
officers ascertained the area to be 380 beegahs. Plaintiff now sues for 
the difference — 130 beegaht, alleging that it had been decided the village 
only comprised 250 beegahs, that the defendants had dispossessed him of 
130 beegahs in 1252, and that, as owner of the parent talook, he was en- 
titled to all land in excess of the 250 beegahs. The principal sudder 
ameen held the suit barred by limitation. Plaintiff then appealed on the 
ground that the principal sudder ameen, by confining him to the single 
issue of limitation, had prevented him from adducing proof of dispos- 
session. Held, that that issue obviously required proof from him of pos- 
session within twelve years, and that the principal sudder ameen' s errone- 
ous estimate of the issue in 18 1*3 was immaterial. Plaintiffs cast dismiss- 
ed on his failure to prove either that the grant was limited to 250 beegahs 
or that he had been in possession within the period of limitation ... 404 

Rainmohun Banerjee v. Brijonath Boy and others. 

The lower appellate court held this action to be barred by a decision pro- 
nounced in an earlier suit relative to the same subject matter ; but as the 
earlier decision nonsuited the plaintiff, the present action is necessarily 
admissible . . . 4Q7 

Junnnmjoy Mitter v. Robert Pereira, and after his demise J. Pereira and others, 
sons of the deceased. 

Held, that all landholders are competent to enhance rents, and that this 
privilege is not confined to auction purchasers, and that Section IX. 
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Regulation V. of 1812 prescribes the Heps to be taken by landholders 
generally before a tenant becomes liable for enhanced rent . . . 408 

Mathooranath Banerjea v. Cazee Khoda Newaz and others. 

The principal sudder ameen having dismissed a suit for arrears of rent, 
on the ground that, according to Section X. Regulation VIII. of 1831, 
a huboolyut was essential, and that the fact of plaintiff's exhibits 
honing been tampered with rendered it unnecessary to enquire into the 
fact of the defendant's possession of the tenure, and having refused to 
summon the defendant, unless plaintiff would take an oath that the 
defendants signature to a certain paper was a forgery, the case was 
remanded to the principal sudder ameen, with instructions to enquire 
into the merits of the case, and examine the defendant, if necessary . . . 409 

Joogulkishore Chowdhree v. Mohnbnt Alee. 

Joygulkishore Chowdhree v. Mohubut Alee and the Collector and others. 

Two suits were brought before the Court in these appeals, in one of which 
special appellant was defendant, and in the other plaintiff. 

In the first case the plea of limitation is raised ; and it is admitted that 
plaintiff, a sale purchaser, brought his action for the land claimed more 
than* twelve years after his purchase; but as the land in question is 
noabad, the property of Government, and as Government had assigned 
over its right to plaintiff, this action, brought within twelve gears from 
the assignment, is held to be within time. 

The second suit was nonsuited by the lower appellate court upon the ground 
of multifariousness, as being brought to correct the entries in measure- 
ment records and for settlement : but, in reversal of the order below, the 
case is remanded for trial on its merits ... 411 

Bulbhudder Misser v. Rajkishore Dtttt. 

These suits were brought by special appellant for arrears of rent, and two 
points are raised in special appeal. 

First, that as the first court, upon the arrear awarded, made no deduction 
by way of percentage as surburaharee allowance, and defendant did not 
appeal, it was not competent to the lower appellate court, upon the 
appeal of plaintiff, to award that deduction. 

And second, that the lower courts, which rejected plaintiff's claim for two 
years' rent, erred in not requiring defendant to prove the payment which 
he pleaded. 

Held that, upon the second point, the lower courts have miscarried, and 
as plaintiff's claim must go back for re-consideration and adjustment as 
to the exact amount due by defendant, no definite opinion of this Court 
upon the first point is now called for . . . 415 

Beebee Sree Lnchmeejee v. D. S. Cohen and others. 

Copies of letters and registered receipts of letters sent from the one party 
to the other, were put in as evidence of a notice to defendant to attend 
and make delivery of indigo according to an agreement. 

Held, that although the plaintiff should more fully have proved the letters 
by the testimony of the writer and others cognizant of them, still, with 
reference to the transmission of letters on the dates in the receipts, to the 
defendant's not showing what other letters came under those receipts, and 
to the testimony of plaintiffs witnesses generally, the proof of plaintiff's 
having performed his part of the contract and having called upon 
defendant to deliver the indigo, was sufficient. 

Held also, that the evidence of plaintiff's witnesses in connection with the 
statements of defendant, as to the quantity of indigo manufactured in 
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1853, was such as to require no interference on the part of this Court 
with the judge's decision as to this point ... 418 

Beebee Sree Luchmeejee v. Mr. D. S. Cohen and others ... 421 

Sreenath Roy v. Ruttunmalla Chowdhrain and others. 

The subject matter of this suit is the validity of a talookdaree pottah 
granted by the mother of plaintiff, a Hindoo widow, before she had 
adopted plaintiff. Both the lower courts affirmed the pottah and dis- 
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the widow in seeking relief by the creation of the defendants' talook, fur- 
nish grounds of legal necessity within the contemplation of the law. ... ib. 

Akbar Alee and others v. Bhowanychurn Qhose and others. 
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Mnsst. Lodhoomona Dassee v. Gunneschunder Dutt and Kistochunder Dutt. 
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a will proved to be spurious, nor that she had forfeited her rights through 
waste, the lower court was not justified in excluding her from possession 
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Mrs. Barbara Sarah Jane Rainey v. Woomachurn Ghose and others. 

Review of judgment disallowed in absence of cause shown to disturb original 
decree ... 439 

Mnsst. Khemamoyee Chowdhrain and others v. Mahomed Chowdhree and 
Anundgopaul and others. 

Held that, where there is no mention in the plaint of a demand for a receipt, 
penal damages under Section LXIIL Regulation VIII. of 1793 and the 
Sudder Court's judgment of 20th April 1858, page 764, Decisions, can- 

' not be decreed. Hut the order decreeing plaintiff a receipt was 
affirmed ... 441 

Lokenath Surma Roy Misser Bidyalunkur (third party in the first instance,) v. 
Shusteedhnr Surma, and Huronath Surma and others, and Muddunmohun 
Bytal and others (third party in the second instance). 

Flea of limitation held not to apply, as the majority of plaintiff must be 
reckoned from the end of his eighteenth year, he suing as zemindar in 
possession of one portion of an estate for recovery qf another portion ... 442 

Chnndeeka Dassea v. Gonreepersad Dutt and others. 

Case remanded, the limitation term properly being reckoned from the date 
of confirmation of sale, and therefore of possession, not from the date 
when the rents of right belonged to plaintiff . . . 443 

Kaleecoomar Chatterjee v. Hnrrochunder Roy and Lallchand Banerjee and 
others. 

Case remanded ; the lower court having decided the case ex-parte, when the 
respondent, though he had taken the option allowed by law of filing no 
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answer, was yet desirous at the trial to contest appellant?* arguments 
verbally ... 446 

Muddunmohun Boy v. Raheem Buksh and others. 

Appeal rejected ; kistbundee, now repudiated, having been admitted by 
appellant in the lower court .... 447 

Methun Lai and others v. Benoo Lai and Kalleechnrn. 

In a suit, where one party asserted that a separation had taken place in 
family only, and the landed property continued to be held ijmalee, but the 
other party averred the contrary, it was found that the lower court had 
not thrown the burden of proof upon the defendants, or gone on their 
proofs only, but had rightly weighed the proofs of both sides, and decided 
on the merits. Appeal dismissed ... 448 

Bamessnr Narain Sahee and others v. Gungapersad Boy and others. 

As in the case of sales set aside as invalid, so . of sales reversed, the pur- 
chaser, under Regulation VII. of 1825, is entitled to receive back his 
purchase money on restoring the purchased property ... 450 

Hnrro Sahoye Mul v. Eosoof Beg. 

The order of the lower court affirmed, as it was proved that the payments 
made by plaintiff to defendant were not unconditional, but subject to a 
future adjustment of accounts, which the defendant has failed to make... 451 

Musst. Juggodumba Debea, mother and guardian of Bholanath Chatterjee, v. 
Badhamohnn Dose and others. 

The purchaser of a putnee at a sale in execution of decree sued a dur- 
putneedar for rent. The latter pleaded payment to another party as 
purchaser from the same putneedar. The special appellant pleaded 
that a suit by that other party to reverse the sale in execution, and based 
on such alleged purchase, had been dismissed, and the judge has not 
considered the fact in his judgment in this case. 

Held by the majority, that the caM should be remanded for re-trial of 
special appellant's claim for rent as against the durputneedar, as the 
right of property was with special appellant by the decree against the 
other party, in their suit for the reversal of the sale in execution, at 
which sale special appellant had purchased . . . 455 

Bamasoonderee Debea v. Paddomonee, wife of Anandchunder Mookerjee, 
deceased. 

Decision of the lower court upheld, as the words of the will, which declared 
appellant entitled to receive the maintenance while in the family, did 
1 not provide for a money equivalent to be paid to her after she had left 

1 the family ... 467 

i Joykishen Mookerjee and another v. Frannath Chowdhree and others. 

Held that, when a petition for a review of any judgment of the Sudder 
Court, or any inferior court, is presented after three months previously 
to the admission of the review, the delay must be accounted for, and those 
causes should be of grave importance ; otherwise, litigation might be inde- 
finitely suspended, and all the evils incident to uncertainty in the right of 
property incurred. 

Held also, that, when this Court, on consideration of all the circumstances 
brought forward to account for the delay, and other reasons, has empowered 



Digitized by 



Google 



VI 

a lower court to review its judgment, it is not competent to the Court, 
on the judgment so reviewed -coming up "before it in appeal, to allow amy 
objection as to the admission of the review to be again argued before it. 
Appeal dismissed, with costs ... 469 

Rajah Prosunnonath Hoy Bahadoor v. Ishanchunder Banerjee and others. 
Ishanchunder Banerjee and others t?.Rajah Prosunnonath Roy Bahadoor. 

Suit for possession of alluvial land, on allegation of dispossession, dismissed, 
plaintiff having failed to make out even a primd facie case. 

Prayer for a local enquiry refused. Local enquiries are only admissible 
for the investigation of points of detail. The material facts of the case 
must be established in court ... 461 

Hadee Khan v. Mnthoornath Acharj. 

Plaintiff sued for possession of three pieces of land, amounting to 8 beegahs 
14 cottahs, as part of an estate which he had purchased at a public sale. 

Defendant Hadee Khan pleads that he holds 2 beegahs under plaintiff, 
but no more. 

The moonsiff gave plaintiff a decree for the amount admitted by the de- 
fendant to be in his possession. 

On appeal the judge decreed the whole claim of plaintiff in his favor 
against defendant. 

Held, on special appeal, that, previously to passing a final order in the 
case, the judge should depute the court ameen into the mofussil with the 
measurement papers prepared at the time of resumption and settlement, 
and give a decree against special appellant for the quantity of land 
which may actually appear by such enquiry to be in his possession. Case 
remitted to the judge to act as above directed ... 463 

Musst. Choolhnn v. Moast. Wajida and others. 

The Mahomedan law of shuffa requires that a claim of pre-emption shaft 
be preferred without delay. The judge, looking to this, threw out a suit 
for pre-emption, which had been instituted eight years after the cause of 
action arose. 

Held that the limit allowed for institution of a suit by the Regulations 
cannot be restricted by the operation of the Mahomedan law, and the 
judge's order accordingly reversed ... 464 

Baboo Rammttun Roy v. Trepoorasoonderee Dassea. 

Plaintiff sued defendant to enhance rent. Defendant pleaded a mokurruree 
tenure under two pottahs of 1195 and 1198. The moonsiff, deeming the 
mokurruree not proved, and defendant in possession of the land as sued for 
by plaintiff, decreed plaintiffs claim. The principal sudder ameen, con- 
sidering the pottahs not proved, still found, from a decree of 1851, 
defendant had always paid the same rent to plaintiff and the plaintiff's 
farmer, and dismissed plaintiffs claim to enhance. 

Held by the majority; that the above finding did not warrant a decree 
holding plaintiff to be incompetent to enhance ... 465 

Poorusnttum Geer Gossain v. Brij Lai and Dwarka Geer Gossain. 

Case remanded for enquiry into the issues directed ; it was material, in 
order to know whether deceased's chelae were responsible or not for his 
debt, to find whether his deed of gift to them of hu property was valid, 
whether they were in possession when the debt was contracted, or after 
his decease took possession as his heirs, and, therefore, liable for the 
burdens upon the property ... 467 
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Woomachurn Chuckerbuttee and others v. Muaet. Taramonee Debea. 

Case remanded for re-adjustment qf costs ... 468 

Masst. Sunduloonissa Beebee v. Gooroopersad Rae. 

Order of lower court upheld. It teas proved that the portions of new churs 
claimed by plaintiff were within the limits of the share held by him in the 
parent estate ; that, after accretion and before resumption proceedings, 
the ground was in his occupancy ; and the statute of limitations cannot 
apply to extinguish his right because qf dispossession while those pro- 
ceedtngs pended ; it could run against him from the date only of their 
close. The special commissioner* s views could bind the civil court on the 
question only of liability to assessment, not on other rights ... 470 

Ramtunnoo Pal v. Mr. R. Savi, Jr., and others, and Mussnmat Mooktakassee, 
wife of Chundor Mozoomdar. 

The plea that the rights and interests of one judgment debtor only were sold 
was not proved. Where clear proof is not given that distinct shares of 
ajumma are so recorded in the serishta of the superior landlord, the 
tenure must be treated as a joint one, and thus liable, under Section XV. 
Regulation VU. qf 1799, to sale for the default qf one ; the tenure Use\f 
being that to which the superior landlord has to look for the realisation 
of hie rent ... 473 

Baboo Frotab Singh Dookur v. Rajah Soorujnarain Singh. 

Defendant resisted claim of debt &n certain bonds made by his agent with 
the plaintiff, on the ground that his agent exceeded the authority vested 
in him by the terms of his karbarnamah ; but the loans had been recog- 
nised by defendant, and the monies paid to his use and benefit, and he 
could not recede now from his liability. As, however, a set-off was 
pleaded, case was remanded, in order that the accounts might be sifted ... 475 

Indnrchunder Jhajnr v. Malkannissa Begum alias Larlee Begnm. 

Held, that in an action of detinue, in which the plaintiff sues to recover cer- 
tain specific articles or their value, it is incumbent on plaintiff*, if the de- 
fendant pleads the general issue, and if the specific articles be proved to 
have been in defendant's possession, to prove the value of each article 
before an alternative judgment can be given in his favor. 

Held also, that cases of this nature are not within the same category with 
those in which, on a special plea being alone pleaded and not proved, that 
failure entitles the plaintiff to a decree for his claim as laid in the plaint 
without further evidence. 

Case remitted for further investigation . . . 478 

Nawab Nazim of Moorshedabad v. Ranee Indurmonee, widow of Rajah Gunga- 
dhur Roy, and mother and guardian of Mohnndnrnarain Roy, and Ka- 
leecoomar Ghose, the executor. 

The suit was brought for possession of a mehal on an alleged deed qf com- 
promise, by which defendant was stated to have transferred such mehal, 
and on an alleged admission in a plaint, where present defendant was 
plaintiff, in which plaint, it was alleged, the receipt of the consideration 
for such transfer was admitted. 

Held that, in considering alleged admissions, it is of the first importance 
to adhere to the rule of evidence, which prescribes that the whole statement 
containing the admission be taken together, as by this means alone can 
the true nature of such admission be ascertained. 

Held also, that, under this rule, there is no admission in this case of the receipt 
ofrs. 72,000 for the defendants own purposes, or of its appropriation for 
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objects other than the payment of plaintiff* $ (the Nawab Nasim's) debt*. 
Nothing was shown to prove that any consideration passed from plaintiff 
to defendant to Justify the conclusion, that the defendant had still to ac- 
count for rs. 72,000, and had given up the mehal sued for to plaintiff for 
that reason ... 480 

Woomeshchunder Roy and others v. Eshanchunder Roy and others. 

A durputneedar obtained possession of a putnee for a short time under 
Clause 4, Section XIII. Regulation VIII. of 1819, in consequence of the 
putneedars having withheld his rent. The plea of the ijaradar, in whose 
farm the putnee was included, that he was not liable for the rent of the 
putnee during this period, overruled, as he could not be permitted to take 
advantage of his own laches to evade his contract with his lessor. 

The principal sudder ameen's refusal to allow time to the defendant, who 
filed a document and list of witnesses on the day of trial, after the case 
had been twice postponed, approved ... 483 

Doyaleeram v. Cheydeelal and others. 

A son having sued and having died during the pendency of the suit, his 
father, as his son's heir, represented him in the suit. The lower court 
deemed that, the original plaintiff* having been a minor, the suit must be 
dismissed. 

Meld, that the defect which precludes minors from suing is that arising 
from their not having legal liabilities ; and that, when plaintiff's father 
sued as his son's heir, this defect was cured ... 485 

Soohun Singh v. Baboo Goordyal Singh. 

The plaintiff obtained specific decrees against his co-sharers individually. 
Only one appealed, on the ground that he had already paid his quota in 
full. The judge refused to hear the appeal, because the other sharers 
had not been made respondents. 

Held, that this was wrong, as the only question the judge conld decide was, 
whether the appellant was liable for the amount awarded against him 
or not ... 486 

Bechoo Chowdhree vs. Mussomat Lnchmee Chowdhrain and Purbnttee Chow- 
dhrain. 

Order of lower court upheld, which confirmed widow and daughter of 
deceased in possession of his property, lawfully inherited by them, 
against a claim which was in no way substantiated of a cousin of 
deceased, who averred joint possession with him during his life-time, and 
the inability by law and family custom of the unfe and daughter to 
inherit joint property ... 487 

Sagurmonee Chowdhrain and others vs. Jugobundoo Rose and others. 

The Court decided under the circumstances set forth, that the case was of 
a value, such that the appeal from the order of the principal sudder 
ameen must be referred first to the zillah judge. 

Order on costs accordingly ... 488 

Mussumat Fatimoonissa Begnm and Itrutoonissa Begum v. Gyanee Ram and 

others. 
Sheik Lall Mahomed vs. Gyanee Ram and others. 
Golab Lall vs. Gyanee Ram and others. 
Bisseesur Lall vs. Gyanee Ram and others. 
Hunooman Oopadhya vs. Gyanee Ram and others . 

Meld, that as a general rule, a party suing for fore-closure and possession, 
is bound to give an account of his receipts, and to prove them, before a 
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declaration of his right to possession as under a sale become absolute. 
But as the objection was not taken below, nor the averment there made 
of the plaintiff's having repaid himself from the profits, the objection 



Meld also, in concurrence with the lower court, that plaintiffs* deeds, under 
which they sued for possession, were proved* 

Held further, that where the lower court held, that the titles of other 
parties could not be questioned in plaintiffs 9 suit, and exempted them 
from liability, they should be exempted from costs ... 490 

Anundmohun Pal Chowdhree and others v. SheoehutKter Pal and others, and 
Mudunmohun Roy and others. 

Meld, in accordance with the principle laid down by the Court in the case 
of Maharajah Koowur Kerut Singh versus Mussumat Ranee Sreemuttee, 
that anything which has been determined by order in execution in a 
former suit, and which was necessarily to be determined as being involved 
in the subject matter of the suit, and as being essential to any operative 
decree being passed upon it, must be held to be finally disposed of by the 
order, and, consequently, within the terms of Construction 1129. 

Held also that, when in execution of a decree for a share of a property, 
the defendants in that suit or any third parties claim certain lands 
taken in execution as belonging to property other than that' decreed, on 
such claim being rejected summarily, it is competent to the claimants to 
institute a fresh suit for the lands, on the supposition, wrongly included 
in the suit to which, in the character in which they now claim, they were 
not parties. 

Held, therefore, that the principle of Construction 1129 doe* not apply to 
the case before the Court, The special appeal dismissed, with costs ... 493 

Musst. Horomonee Debea and Hurochnnder Surma v. Kishen Mnngul and 
another. 

Held that, in adjusting an account on a bond, the course adopted by the 
moomiff, in crediting the amount of profits from the mortgaged property 
first to the liquidation of the interest, was correct ... 497 

Joychnnder Ohose v. Mndhoosoodun Bose and Mohessuree Dassee, mother and 
guardian of Kaleenath Dass and others. 

Held that, on a plea in bar being overruled, and the case being remanded to 
be decided on its merits, it is not competent, on the merits having been 
entered into, and the ease coming up in appeal, for the party originally 
pleading the plea in bar, who did not appeal against the order rejecting 
it, to re-open that point. Not having appealed against the order at the 
time, and having allowed the case to be decided on its merits, he must be 
considered to have waived that pica. 

Special appeal rejected, with costs ... 498 

Gholam Hossein Biswas v. Ramgutty Biswas and others. 

Held, that, as the defendant had failed to prove the special plea, that the 
property in dispute had been purchased from his own means, and as the 
deed of partition among the members of the family was fraudulent, the 
, property mud be considered as part of the ancestral estate, and liable to 
follow the incidents of such property; and as the deed of conditional 
sale was satisfactorily proved, the Court, in reversal of the decision of 
the principal sudder emeen, decreed possession to the appellant ... 500 

Collector of Rajshahye and others v. Messrs. R. Watson and Co. 
Messrs. R. Watson and Co. v. Dost Mahomed Khan and others. 

In a suit for reversal of a pufnee sale, plaintiffs obtained a commission for 
the examination of witnesses in the Calcutta 8maU Cause Court, the time 
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within which it was returnable being fixed with their own concurrence. 
They neither appeared in that court, however, nor made any attempt to 
procure the presence of their witnesses. The commission was, consequent- 
ly, returned unexecuted. Held, that the judge was right, under the cir- 
cumstances, to decline to re-issue the commission. 
The collector in this case was sued personally, but the Government appear- 
ed for Mm, and the judge in consequence refused the Government their 
costs. Held, that they were entitled to their costs, having a right to 
appear for their officer if they thought fit ... 506 

Hurdyal Ojha and another v. Baboo Bishendeonarain Singh and others. 

Where, according to the averments of the plaintiffs, they purchased a pro- 
perty in mortgage from defendants, by a deed of bye-bU-wufa, and before 
payment of the whole price to defendants, they, plaintiffs, leased a part 
of the property, the extent of which wo* disputed under a zur-i-peshgee 
to A B, and defendants then, after service of notice of foreclosure, did 
not redeem their mortgage, and it was stated that at some time before or 
after the said mortgage, C D had bought the property at an execution 
sale, there was not before the lower court proof that the mortgage and 
lease were fraudulent and collusive, nor therefore grounds for dismissing 
the stdt without jurther enquiry. Remanded for re-trial ... 509 

Prannath Chowdhree and others v. Kaleechnrn Dutt. 

Held, that actual personal service under Section XXIV. Act XIX. of 1853 
is not absolutely necessary, but that constructive personal service is suffi- 
cient to meet the requirements of the law above cited. 

Held also that, as Prannath Chowdhree, the appellant, had been legally 
served with a summons under Section XXIV. Act XIX. of 1853, and 
had not appeared, and as the present appeal case is one calling for a strict 
exercise of the power vested in the Court by that law, the appeal of Pran- 
nath Chowdhree must be dismissed; and as to the 8 annas of the pro- 
perty now in his possession, the order of the lower court, declaring it 
liable to sale for the sum decreed to the plaintiff as due from Anund- 
chunder Chuckerbuttee, must be affirmed. As plaintiff, respondent, does 
not require that the previous order in appeal, with reference to the other 
8 annas in the possession of the other defendant, should be disturbed, that 
order as to it is confirmed. 

The costs of both courts, as between plaintiff and Prannath Chowdhree, will 
be borne by Prannath Chowdhree. 

The costs of both courts, as between plaintiff and the other defendants,' will, 
by agreement, be borne by each party respectively. The expense incurred 
by Government will also be borne by Prannath Chowdhree ... 511 

The Collector of Tipperah v. Gonrchnnder Pandit. 

A farming lease for a definite period constitutes a personal contract be- 
tween the lessor and the lessee, by the terms of which they must be bound. 
Consequently, where the tenant was not empowered by the terms of the 
lease to sell or transfer, held, that the lessor was not bound to recognise 
a sale which the tenant had effected. There is no analogy between this 
case and that of hereditary tenures, which are saleable by law ... 514 

Manikmallah Chowdhrain, mother and guardian of Peareemohnn Roy Chow- 
dhree, minor, and others, v. Parbuttee Chowdhrain, mother of Mathoora- 
nath Koy Chowdhree, minor. 

Plaintiff obtained a decree against a Hindoo widow, his co-sharer, for her 
share of the Government revenue, which he had been compelled to pay, in 
order to save the joint estate from sale. On proceeding to execute the 
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decree by sale of the widow's share, he found thai she had exercised a 
right of adoption she possessed, and had passed the property to her 
adopted son. The judge refused to allow him to execute the decree 
against the minor's share, and he, therefore, brought a suit to have the 
minor declared liable for his mother's debt 
Held, first, that the suit will lie ; second, that, if the property had con- 
tinued in the widow's hands, it would have been liable to sale for a debt 
of this description; third, that an adopted son is liable for debts con- 
tracted by the widow as proprietor of the estate, when such debts are 
contracted under necessity and for the benefit of the estate ... 515 

The Collector of Tipperah v. Golukchunder Shaha and others. 

Held, that as Regulation VIII. of 1819 specially allows others than the 
defaulting putneedar to lodge the arrears before the day of sale, the term 
" unless the amount of the demand be lodged'* made use of in Clause 1, 
Section XIV. Regulation VIII. of 1819, cannot be intended to refer to 
the putneedar, but to the dther persons alluded to, as entitled to lodge the 
amount and stop the sale ... 521 

Mahadeo Dutt alias Karoo Singh and others v. Pormeshnreepenad Naraln 

Singh and another. 
Mahadeo Dutt alias Karoo Singh and others v. Pormeshnreepersad Narain 

Singh and another. 

Case remanded, as the point at issue was not stated by the judge, nor the 
reasons for reversing the order ofths lower court recorded in full ... 529 

Ruttnnlall v. Muast. Jogoo Koonwnr and others. 

A mortgaged property to 3 and C as security for a loan. C, in whose 
name the mortgage bond was drawn up, made over all his property in gift 
to his wife J, who claimed the whole of the debt due by A. B instituted 
a suit to establish his right to half the debt. This suit was amicably set- 
tled, Jffs right being admitted. J then sued the heirs of A for the debt, 
and this suit was also amicably adjusted, they giving afresh bond, and 
she giving a receipt in full for the previous debt. 

B now sues to set aside these arrangements as collusive, and to recover the 
portion of the debt due to him. J admitted his right, but pleaded that 
the whole debt had been liquidated by the heirs of A, who had paid half 
to her and half to B, and had received their joint receipt. The heirs of 
A pleaded to the same effect, and filed the receipt, which has been declar- 
ed spurious by the lower courts. Meld, that, as the heirs of A had evi- 
dently colluded with J to defraud B, they, as well as J, must be held 

•liable for the debt, and the mortgaged property would also be liable for 
sale ... 531 

Syud Korhan Alee and others v. Atahoonissa Beebee. 

Held, thdt the judge has altogether misunderstood the import of the entire 
decree of themoonsiff of Kandee, dated 25& May 1836, upon which he has 
founded his decree. Case remitted, in order that the judge, having correctly 
interpreted that decree in the mode pointed out by the Court, and having 
reconsidered the case, may pass whatsoever order may seem to him just 
and proper ... 633 

Ramkanth and others v. Ramlochun Acharj, son of Shumbhooram Acharj, 
deceased, and Pnnehannn Acharj and others. 

In a suit for declaration of a right to be readmitted to membership of a dul, 
and cost of food provided for an entertainment, which the other members 
of the dul had refused to attend, held, that the latter claim was absurd 
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and could not be entertained, but right to membership considered capable 

of enforcement, and decreed in accordance with precedents cited .,. 536 

The Collector of West Bardwan v. Mr. J. E. Skin. 

Held that, in suits brought by aputneedar, standing in the place of a 
zemindar, to recover possession of certain land confessedly belonging to 
the zemindaree of which he holds the putnee lease, on the allegation that 
they have been usurped by the ghatwal, and are in excess of the Quantity 
to which he is entitled, and in which the ghatwal does not deny that the 
lands are within the plaintiff's putnee lease, Go v e rnme nt can have no 
claim directly to the lands, as they were included in the xemindaree at 
the time of the decennial settlement ; but in consequence of the indirect 
interest which Government has in the land, an interest arising from the 
nature of the service which the tenants perform, and the power which, 
through custom, Government has long exercised as to their d i smi s sal and 
appointment, Govern ment is entitled to be made a party to them. 

Held also, that this interest is not, in a legal sense, an interest adverse to 
the zemindar, but it is such a material though indirect interest as, in 
accordance with the general rule, which lays Sown that all persons ma- 
terially interested in the subject matter in dispute, ought to be made 
parties to a suit, in order that complete justice may be done and the ques- 
tion quieted, requires that Government should be mads a party in cases 
Wee that before the Court. 

Case remanded for reinvestigation by the principal sudder ameeu, with 
directions that that officer allow plaintiff a reasonable time to file supple- 
mental plaints, making Government a payty, and then accept the answer 
filed by Government, and pass eventually whatever decision may seem 
just and proper ... 63T 

KhajahAhool Hossein Khan alias Hossein Jan and another vs. Maharajah 

Heetnarain Singh and others. 
The same parties. 
The same parties. 
Khajah Abool Hossein Khan alias {[ossein Jan and another vs. Maharajah 

Heetnarain Singh. 
The same parties. 

The heirs of a Mahomedan who succeeded to his property, but fraudulently 
pleaded ren u n ciation of inheritance, in order to baffle their fathers cre- 
ditors, held personally liable, though with liberty io prove, if they can, 
in execution of decree, that any property which the creditors may attach 
was not inherited from their father or acquired with funds derived from 
him. It is the duty of a Mahomedan heir to marshal the effects and pay 
the debts of the person whose property he inherits, before he applies it to' 
any other purposes ; and, if he fails to do this, he places himself in the 
position of a wrong-doer and incurs a personal liability ... 539 

Gholam Hossein Chowdhree vs. Snfdnrmean and others. 
Sufdormeah and others vs. Gholam Hossein Chowdhree and others. 

Plaintiffs sued to recover the value of an elephant hired from them by the 
defendant, Gholam Sossein, which elephant plaintiffs declared had been 
wantonly destroyed by the said defendant. As plaintiffs were unable to 
prove the charge of wanton destruction, the claim agamst this defendant 
was dismissed* Also, a claim for hire, at a certain rate per dism, was 
dismissed, as the claim was calculated cwtowry to ti* terms of his alleged 
contract wilh the plaintiffs ... 547 

The Collector of Moorshedahad vs. Ranee Kistomonee Dehea and others 
Kashessoondaree Dehea vs. Ranee Kistomonee Dehea and others 
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Ranee Kistomonee Debea vs. The Collector of Bfoofuhodalwd and others. 

Meld, tkat ike validity of tke permission to adopt, alleged to haw been 
executed by Bajah Govindekunder in favor of kit wtye Bki ves s u r ee 
Debea, woe by ike pleadings in this ease put im issue, but tkat, on the 
authenticity and aenuineness of that deed, as well aeon ike validity of 
ike sub sequent adoption of Govindnatk Boy, no dear and distinct adju- 
dication kas been prono u n c e d . 

Held, that no words occur in ike principal rudder ameen*s decision, suffi- 
ciently strong and explicit to allow of the Courts coming to the conclu- 
sion, that a waiver of the question of the validity of Govindnatk's adop- 
tion had been made by the vakeels of the defendants in this case, andtkat, 
although it was competent to vakeels in court to waive any point pleaded 
by them, jf tkeu considered it for the benefit of their cUent so to do, 
still suck a wasver, especially when it is the abandonment of a written 
plea, must be clear and distinct, beyond a possibility of doubt. 

Held, tkat a valid regular judgment in this country upon ike status of an 
alleged adopted son is a judgment in rem, and as suck conclusive and final 
against all ike worlds and tkat a summary adjudication of ike same 
nature, though not conclusive, is primd facte proof of ike fact adjudi- 
cated sufficient to throw the burden of disproving ike same on the oppo- 
site party. 

Held, also, that ike proceeding of ike judge of Bqjskakye, dated 20th June 
1837, or 9tk Assar 1244, did not refer to ike adoption of Govindnatk 
Boy ten years ctfler its date, but onlp to ike permission to adopt, alleged 
to have been executed by Rajah Govsndckunaer, and, consequently, it was 
in no sense a judgment upon the stains of Govindnatk Boy. 

Cases in appeal remanded to tke judge of Bajskakye, for re-investigation 
by kirn ...640 

Ranee Kistomonee Debea, guardian of Koonwor Gobindnath Roy, minor, v. 
Rajah Annndnath Roy. 

Case remitted, in order tkat it may be taken up and considered wttk the 
ease this day remanded, and suck an order passed by tke judge as he may 
consider just and proper ... 654 

Kaleepersad Sein Chowdhree v. Nilmadhnb Biswas and others. 

Case remanded to ike lower court, to ascertain by local investigation tke 
boundary line between Ike disputed tenures ... 665 

Poorseednn Pandeh v. Mnsst. Shamsoonderee, wife of Lnchmnn Singh. 

Case r e mitt ed, in order that ike mofussil enquiry, which was first considered 
necessary by ike principal sudder ameen, and which, as toils scope, kas 
been somewhat extended by tke order of tke Court, may be made, and suck 
order passed as may seem to tke principal sudder a me en just and proper 669 

Tareeneekant Lahooree v. Bhageeruttee Debea and others. 

Under ike circumstances of tke case, interest was disallowed to the decree- 
holder upon a sum held in deposit on his account, but not paid, pending 
result of an appeal of ike party cast, for the period of pendency of tke 
appeal. Tke decree-holder did not offer to draw the sum on security for 
eventual fulfilment of orders on ike appeal. As the money woe avail- 
able, there was no risk lest it should not be paid, and no interest could, 
therefore, be allowed to compensate for such a risk ... 660 

Mrs. Sophia Foley v. Annie Kalonas. 

Held that, as the bond debt in this case was clearly held, by a final decree 
of a competent court, to be a personal debt qf a certain party, it could 
not be realised from the estate of the deceased husband qf such party ... 562 
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Prannath Chowdhree w. Rajkiahoree Dassee and others. 

A sued to reverse a revenue award and to recover possession of certain lands 
decreed thereby to the defendants. While the case was pending, the 
rights and interests of A inpergunnah Bazeedpore, to which the land in 
dispute was alleged to belong, were sold at a sheriffs sale and purchased 
by the petitioner, who applied to have his name substituted in the place of 
A. The principal sudder ameen rejected this application and struck off 
the suit in default. 

Held, that there was no objection to petitioner's name being entered joinUg 
with those of the former plaintiffs, as in the decision provision could be 
made for the due pagment of costs and profits ... 564 
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The 2nd April 1859. 

H. T. Raikks and A. Sconce, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 120 of 1857. 

Special Appeal from the decision of Mr. J. Ward, Officiating 
Judge of Cuttack, dated With April 1856, affirming a decree of 
Boy OopeencUh Bass, S udder Ameen of that district, dated 
YIth December 1855. 

Rajkishore Dutt, (Plaintiff,) Appellant, 

versus 

Bulbhuddur Misser, (Defendant,) Respondent. 

Mr. W. J. B. Money and Baboo Sreenath Doss, for Appellant. 
Mr. R. T. Allan, for Respondent. 

This appeal was admitted to review by Messrs. J. H. Patton and A. A surburaka- 
Sconce, on the 10th August 1858, under the following certificate. ^ttagStwdve 

" This is an application for a review of the judgment made by us villages, having 
on the 26th November last, on the appeal of Rajkishore Dutt. We wJSSj^ 
then held that the special appellant, the purchaser of a surburakaree sold under a 
tenure, consisting of twelve villages, which had been sold to ^Ssof rent un- 
realise arrears declared to be due by a summary decree of the der Regulation 
collector, was entitled to annul a sub-surburakaree for one of these Y^tiffV? 6, 
villages, which the defaulter had created subsequent to the assign- thiTsuit tooust 
ment made to himself. defendant from 

" The ground, very ably enforced by the learned counsel for the IrJnage^which 
petitioner, for granting the review applied for, is that the law, which i«d been assign- 
entitles purchasers of estates sold for arrears of revenue to set aside the tote surbi£ 
sub-tenures, does not extend to sales of sub- tenures made for recover- "far- 
ing the arrears of those tenures, due under decrees pronounced under the^^cdiector 
Regulation VIII. of 1831. There being no positive law, it was (lawfully or not) 
contended that the general policy of the law cannot be held toj^L ^ *„! 
require the cancelment of sub-leases, on the superior lease passing terests of the 
from the hands of the defaulter. furbuSaJSe te! 

" We observe that, in the special appeal decided in this Court on nure, plaintiff 
the 18th September 1851, page 626, (Satcowree Mitter, appellant,) a wa * «* ™™v«; 

• ^ i x xt. x ir j? j x j t ji . tent to disturb 

point analogous to that now before us was determined. In that case, the assignment 
the plaintiff who had purchased an under-tenure, sold in conformity f*f e bv . the de " 
with the provisions of Act VIII. of 1835, (subsequent, no doubt, to of^d<Snuant. V ° r 
a summary decree for arrears,) sued, by virtue of his right as pur- 
chaser, to oust a sub-lessee, who held under a title acquired from the 
former proprietor of the under-tenure ; but it was determined that 
Act VIII. of 1835 contained no provisions corresponding with 
those applicable to the sale of putnee talooks, as shown in Clause 1, 
Seetion XI. Regulation VIII. of 1819, and the suit was accordingly 
dismissed. 
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" This decision was not brought under our notice when before we 
heard this case ; and as we have come to an opposite conclusion 
from that adopted by three judges of this Court m 1851, we think 
the point should be again considered 

" Mr. Money seemed also to attach some importance to the plea 
that the sub-8urburakaree„of which the petitioner was the possessor, 
should not, prorjerly speaking, be considered a sub-tenure. It is 
said that the petitioner was not subordinate to the surburakar, and 
that, though he paid his rent through him, he was on the footing, 
as we understood, of co-equality in point of right But we appre- 
hend that the admitted facts of the case are against this plea. 
First of all stood the person, in the position of zemindar, by whom 
the public revenue is paid to Government Next, under him, came 
the surburakar, Gudadhur, holding twelve villages. And, lastly, one of 
these villages has been assigned by the surburakar to the present 
petitioner. But the party liable to the zemindar for the annual 
rent is the person in possession of the twelve villages. Against him 
alone the summary decree was pronounced ; and it was the express 
condition of the petitioner's tenure that he should pay his rent through 
the surburakar, Gudadhur. We can conceive Gudadhur to have 
made petitioner joint surburakar with himself, either by assigning 
to him a perpetual share of the whole surburakaree, or by entitling 
him to pay the rent of the village assigned to him as a co-ordinate 
surburakar. But, as the matter stands, against Gudadhur as 
occupant of the whole twelve villages, the summary decree is 
admitted to have been pronounced, and the right of occupancy of 
Gudadhur over the whole tenure, as recipient of the rent thereof, 
was sold. For these reasons, therefore, it seems to us we have not, 
in our judgment, mistaken the footing upon which the petitioner, 
Bulbhuddur, stood towards Gudadhur ; but, taking the fact to be 
that he is the under-tenant of the surburakar, we admit the review 
that the legal competency of the plaintiff to oust, him from his 
tenure may be reconsidered/' 

Judgment. 

Mr. A. Sconce. — The particulars of this case will be found 
recorded in the judgment passed on the 26th November 1857 
(page 1674). Subsequently, on the JOth August 1858, Tpage 1405 of 
Reports,) the special appeal was admitted for re-hearing with respect 
to the legal competency of plaintiff, purchaser of a surburakaree 
tenure when sold under Act VIII. of 1 835, in execution of a summary 
decree for arrears of rent This decree had been pronounced 
against Gudadhur, the person in occupation of the tenure ; and that the 
sale took effect under Act VIII. of 1835, and the right of occupancy 
has been transferred to the purchaser, we have no contest We 
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have now only to consider whether the legal effect of the sale is 
such as to entitle the purchaser, plaintiff, to oust the defendant, 
Bulbhuddur Misser, from a subordinate surburakaree tenure of one 
out of the twelve villages purchased by plaintiff which had been 
assigned to him by the late occupant of the superior tenure, 
Gudadhur. The majority of the Court were of opinion at the original 
hearing that, as the surburakaree tenure had passed by public sale 
in consequence of the default of Gudadhur to a new incumbent, the 
latter was competent to set aside the assignment made by Gudadhur. 
But on that occasion the decision pronounced by this Court on the 
18th September 1851, in the case of Satcowree Mitter, was not brought 
under our notice. It was there clearly ruled, that a sale held under 
Act VI IL of 1835 did not convey to the purchaser the power of setting 
aside under-tenures situated within the tenure sold ; and, accepting 
that ruling as a precedent, I would apply it in the present case. 

Mes8T8. H. T. Raikes and 0. Loin. — When this special appeal 
was tried on the 26th November 1857, a majority of the Court 
held that the position of Bulbhuddur, the party m possession of the 
villages of Nultiparrah, was that of sub-lessee under Gudadhur, 
the surburakar, and that the sale which transferred the surburakaree 
rights of Gudadhur to the purchaser (the special appellant) gave 
him the power to restore the surburakaree tenure to its original 
entirety, and, consequently, to oust any sub-lessee created by the late 
incumbent. 

A review of that judgment has been granted on the ground that, 
even allowing the position of Bulbhuddur to be that of sub-lessee, 
still, as the sale was held under Act VIII. of 1835, and that enact- 
ment " contained no provisions corresponding with those applicable 
to the sale of putnee talooks, as shown in Clause 1, Section XI. 
Regulation VIII. of 1819," the sale of the superior tenure would 
not convey to the purchaser the right of cancelling all intermediate 
incumbrances created by the old proprietor ; and, on a precedent to 
this effect, of the 18th Sepember 1851, Mr. Sconce now holds that 
the claim to set aside the special respondent's tenure should be 
rejected, and the special appeal dismissed 

We concur with Mr. Sfoonee in the propriety of dismissing the 
appeal, but would not make the provisions of the law referred to a 
question in this case. 

There is no doubt that the collector put up for sale the rights of 
Gudadhur, as evidenced by the proceedings held by the collector 
at the time. It may be a question, whether the collector could 
lawfully sell rights and interests of a lessee in lieu of the tenure 
itself in satisfaction of a decree for rent. But the validity of the 
sale as a sale is not questioned. The only point mooted is, what was 
put up for sale, and what passed to the purchaser. This point is 
determinable, not by considering what the collector, in a sale for 
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arrears of rent, ought to have sold, but what, in the particular sale 
made by him, he did sell. 

On this point the lower court agrees that only the rights and 
interests of the defaulter were advertised and put up for sale, and 
on this ground the previous transfer of Gudadhur's rights in 
Nultiparrah, made with, the sanction of the zemindar, was held 
exempted from the effect of this sale, and Bulbhuddur was declared 
entitled to keep possession of that village. 

We agree with the courts below, that this is the proper construc- 
tion to put upon the effect of such a sale, and that the special 
appellant can be entitled to no more than the conditions of the 
sale advertisement notified for sale. For the above reasons we 
concur with Mr. Sconce in rejecting this special appeal, with costs. 



The 2nd April 1859. 

H. T. Raikes, Esq., Judge, and H. V. Bayley, Esq., Officiating Judge. 

Petition No. 1880 of 1858. 

Application for Special Appeal from the decision of Mr. 
S. DaCosta, Officiatwig Principal Sudder Ameen of Pur- 
neah, dated 24& September 1858, affirming thai of Syvd 
Akbar Alee, Moonsiffof Ramwuggur, dated 3rd June 1858, 
in the case of 

Mr. H. Cave, Plaintiff, 

versus 

Thutroo Pasban and others, Defendants, Petitioners. 

Syvd Murhwmut Hossein, for Petitioners. 
Mr. R. T. Allan, for the Opposite Party. 

It is hereby certified that the said application is granted on the 
following grounds. 

Petitioner's appeal was struck off by the lower appellate court, 
because the petitioner had not filed his grounds of appeal within 
the period prescribed for filing an appeal from a moonsiffs decision ; 
but this case comes within the ruling of this Court, as laid 
down on the 10th August 1858, in the case of Hubeeboonissa, 
petitioner, and we therefore remand the case to the appellate court 
to be tried on the merits. 

The respondent has appeared by vakeel. 
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The 4th Apeil 1859. 

J. H. Patton, Esq., Judge, and E. A. Samuells, Esq., Officiating 

Judge. 

Petitions Nos. 1286, 1287, and 1288 of 1858. 

Applications for Special Appeal from the decision of Mr. H. 
8. Thompson, Prmevpal Sudder Ameen of East Bwr&uxm, 
dated 26th May 1858, a firming thai of Baboo Judoonath 
Mullick, Sudder Moonsiff of that district, dated 29th Janu- 
ary 1858, in the case of 

Joykishen Mookerjee and others, Plaintiffs, 

versus 

The Collector of East Burdwan, Defendant, Petitioner. 

Baboo Bamapersad Roy, for Petitioner. 

It is hereby certified that the said applications are granted on the 
following grounds. 

These cases are connected with No. 307 and from No. 758 to 
No. 765, remanded for re-trial on the 22nd June 1858, and case 
No. 343, remitted on the 20th September 1858. As these several 
remands have been made for the purpose of ensuring uniformity 
of decision, this case is also remanded. 



The 4th April 1859. 

C. B. Tbevor, Esq., Judge, and G. Loch, Esq., Officiating Judge. 

Petition No. 1449 of 1858. 

Application for Special Appeal from the decision of Mr. W. S. 
Seton-Karr, Officiating Judge ofJessore, doled the 9th Jvms 
1858, reversing that of Baboo Woomachum Milter, Moonsiff 
of Kalloopole, dated I4ith December 1857, in the case of 

Ramchunder Roy and others, Plaintiffs, Petitioners, 
versus 
Jadubchunder Roy and others, Defendants. 

Baboo Dwarkamath Milter, for Petitioners. 
Baboo Kishensukha Mookerjee, for Defendants. 

It is hereby certified that the said application is granted on the Case remand- 
following grounds. ^e^eVm?- 

It appears that the zemindar Jadubchunder Roy sued Ramchun- nority of one of 
der Roy and Tyluknath Roy for the arrears of rent of 1252 B. S., £ e the d ^ m mte 
and obtained a decree against them. The decree was founded on the suit ° wXo "was 
jumma-wasil-hakee papers of that and previous years. A kuboo- 8U «* ^T?" 1 "^ 
lyut, alleged to have been executed in 1252, was also filed, but its ^uardwn, at the 
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time Ji! e re ? te execution was not proved ; the names appearing on it were those of 
JS tkat rait Ramchunder Boy and Hurrosoonderee, as guardian of her minor son 
wm hrou ^ Tyluknath. 

£to. ifhewere Hurrosoonderee, on behalf of Tyluknath Roy, minor, and Ram- 
then a minor, chunder Roy, then brought a regular suit to reverse the summary 
thejsmt brought ( j ecree> umng that, when the kuboolyut which was propounded was 
penonaUy must executed, Doth Ramchunder and Tyluknath Roy were minors, and, 
if he wSetneii consequently, that the summary suit founded on such a deed was 
of age, the illegal. It was alleged moreover that Tyluknath was at the present 
8^«"dec£on ( ^ a * e a m * nor > though Ramchunder had reached his majority in 

as may seem 1257. 

jnst and proper. The moonsiff for various reasons gave plaintiff a decree, revers- 
ingthe summary suit 

The judge of Jessore, taking this case up with another, which, on 
the 2nd April 1858, had, on the special appeal of the zemindar, 
Jadubchunder Roy, been remanded by this Court, for proof of the 
genuineness of the kuboolyut executed by Ramchunder and Hurro- 
soonderee in 1252 Bysakh, on behalf of the minor Tyluknath, 
reversed the decree of the lower court 

The petitioners, plaintiffs below, now appeal specially, urging that 
the decision of the judge is defective, inasmuch as he takes no 
notice of their allegation, that the summary suit was founded 
on a document executed by a minor, and that the summary 
decree is against two minors on the basis of that document 
The summary suit, we observe, was for rent of 1256, and it was 
founded on jumma-wasil-bakee papers as well as on the kuboolyut 
As Ramchunder Roy confessedly obtained his majority in 1257, 
and the summary suit was for rent of 1262 B. S., and was founded 
upon jumma-wasil-bakee papers of years subsequent to the date 
of his coming of age, showing that during them tne collections had 
been at the rate entered in the kuboolyut, it is clear that the order 
of the judge, reversing the decision of the moonsiff and confirming 
the summary decree as to him, willstand. But regarding the mino- 
rity of Tyluknath Roy, either at the time of the passing of the 
summary decree, or at the present time, no finding nas been come 
to by the judge : his decision, therefore, as regards this person, is 
defective. We, therefore, remit the case to him, with instructions 
that he will enquire whether in 1262 Tyluknath Roy was a minor 
or not If he were, then the summary suit brought against him 
personally, and not against his guardian, must, as regards him, be 
reversed. If he were of age in that year, the judge will then pass 
such a decision in this case as may seem to him to be just and 
proper. 
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The 5th April 1859. 

H. T. Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Regular Appeals from the decision of Baboo Peareemohun 
Banerjee, Principal Sudder Ameen of Beerbhoom, dated 
13th November 1856. 

Case No. 678 of 1856. 

Rungunee Debea, mother and guardian of Juggutehunder and 
another, (Defendant,) AppeUcmt, 
versus 
Soondersoonderee Debea, (Plaintiff,) and others, (Defendants,) 

Respondents. 

Baboos Ramapersad Roy and Kisherikishore Ghose, for Appellant. 
Baboo Shumbhoonath Pundit and Moonshee Ameer Alee, for 
Respondents. 

Case No. 23 of 1857. 

Bistoochunder Chuckerbuttee and others, (Defendants,) Appellants, 

versus 
Soondersoonderee Debea, (Plaintiff,) and others, (Defendants,) Re- 
spondents. 

Baboo Bhoobunmohwn Roy and Mr. R T. Allan, for Appellants. 
Baboo Kishensukha Mookerjee, for Respondents. 

Suit valued at Rupees 9268-6a.-9flf.-3c. 
We are told by appellant's pleader that the following are the facts lt no * Wl « 
of this case. That Anundochunder Roy Chowdree had four sons, of p e E's a docu- 
whom Issurchunder and Kissenchunder are alone concerned in this men te, a kubaia 
case ; that the plaintiff is the widow of Kissenchunder, and she, on the mrfi, , J^Klmu- 
averment that she and her daughter are the heirs of Kissenchunder, me and authen- 
sues for possession of Sa.-13g.-lc.-lkt. share in lot Ruswah, and the SLcJ&gS 
same in mouzah Howda Mohoborah, &c., and to have his name re- ther to the con- 
gistered in the collectorate for la.-2gr.-2c. of lot Durka, the property of g£J ££?£ 
her late husband; that she states that her husband died on the 17th held, awarding 
Kartikh 1250, and that she succeeded him in the possession of these ^J£ ut jJ ^ 
estates, which she held possession of until 1261 or 1262, when dis- lands* as de- 
possessed by the defendants. The pleader states that his clients, <*»*&* hei £ 
the defendants, deny any such possession on the part of the plaintiff, against app*l- 
and allege that Kissenchunder did not die in Kartikh 1250, but in knt. 
the month of Pous in that year, and that, previous to his death, on 
the 16th Kartikh of the same year he executed a kubala or deed 
of sale in favor of his brother Issurchunder, whereby he conveyed 
to him, in discharge of a debt of rs. 5000 owing by him to Issur- 
chunder, his share in Ruswah and in Howda Mohoborah, &c., and 
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also at a subsequent date drew up and executed a wuseeutnamah, 
constituting Issurchunder his proper executor, in which mention is 
made of the kubala, and that he had adopted Hurrishchunder, the 
son of Issurchunder, to succeed as his son ; that in accordance with 
these instruments Issurchunder had held possession of Kissenchun- 
der's share in Ruswah and in the other villages referred to, from the 
date of the kubala, and denied plaintiffs right to have possession 
of them. 

The pleader then submitted to us the evidence on which his 
clients relied to establish their right and title to the property. 
This consisted of the kubala dated the 16th Kartikh 1250, pur- 
porting to convey to Issurchunder the share of Kissenchunder in 
the property in suit The deed professes to have been registered 
in Aughrun, but the pleader admits that he can show no power from 
Kissenchunder, authorising the registration on his part, nor any 
evidence to show that the deed was registered in the presence of 
any one on the part of Kissenchunder. But the pleader refers to 
a roobakaree of the collector, dated 31st July 1844, in which it is 
stated that Issurchunder, the treasurer, had represented that he had 
become, by virtue of the kubala, the proprietor of Kissenchunder's 
share in the property pledged as his security, and that, Kissenchunder 
being dead, he applied for registration in nis own name as his heir, 
and that Joynarain Roy, the agent of Kissenchunder's widow, had 
assented to this representation, and that his name was registered 
accordingly for the Ruswah estate and the villages of Mohoborah 
and others, and also for Durka. And the pleader points to this 
proceeding as showing that, although the mutation of names was 
made with all publicity, notice being given in the locality of the 
estates, it brought forward no objection on the part of the plaintiff. 
Hence the pleader argues that the possession of Issurchunaer must 
have been acquiesced in by the plaintiff, and that the long subse- 
quent possession of his client is highly favorable to the presump- 
tion that the kubala was known to have been duly executed, and. 
that, consequently, no opposition was offered to his clients' rights. 
The pleader, however, admits that there is nothing on the record 
to support the statement made in the roobakaree that Joynarain 
was authorised by the plaintiff to signify her acquiescence in the 
mutation thereby effected. 

In addition to these documents we were shown the depositions 
of the witnesses who attested the kubala and the wuseeutnamah 
above alluded to. 

Judgment. 

We observe that the principal sudder ameen has placed no 
reliance on the evidence of the defendants' witnesses, or on the 
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documentary proof adduced by them, and has decreed the suit in fa- 
vor of the plaintiff. He moreover holds that Kissenchunder is shown 
to have died on the 17th of Kartikh, as asserted by the plaintiff, 
the day following the alleged date of the kubala, and that, for a 
week or so before his death, Kissenchunder was not in possession 
of his faculties, and could not have executed the deeds in question ; 
that, consequently, the registration was subsequent to the decease 
of Kissenchunder, and cannot be held to be any corroboration of 
the deed, nor is it shown in refutation of this that he executed 
any power authorising the registration ; that as, at the time of the 
mutation of names in the collectorate, the widow was only sixteen 
years of age, the fact of the registration then made may have been 
easily kept from her knowledge ; and that, consequently, no inference 
hostile to her can be drawn from any omission on her part to 
oppose those proceedings. 

The pleader on the part- of the appellant admits that his client 
must establish the factum of the execution of the kubala, but 
argues that plaintiff's case is greatly weakened by her inability to 
show, by any reliable evidence, that she ever held possession of the 
property since her husband's death. There is, therefore, the impro- 
bability that she would have remained so long silent had she not 
been aware of the existence of the deed, and the evidence it gave 
of defendants' right. Before, however, according any weight to this 
argument of the appellant's pleader, we must consider whether 
defendant has supplied such evidence of the truth of this deed 
of sale, as he is bound under the circumstances to place on the 
record. 

The deed is comprised on two pieces of stamp, one for rs. 12 and 
one for rs. 8, and the names of the subscribing witnesses are written on 
the lower piece of paper. These stamps were purchased at an interval 
of five years, and could not have been procured from the Government 
stamp vendors for the purpose of preparing on them this deed. 
There is, moreover, a manifest alteration in the date both of the 
numerals and the letters, and altogether the appearance of the deed 
is not in its favor. The witnesses speak to its execution, but do 
not all agree as to the writer of the instrument, and speak vaguely 
of the consideration having consisted of a debt due to Issur- 
chunder. They do not, however, hold such a position as can entitle 
them to immediate credit ; and corroborative evidence, such as defend- 
ants ought to have produced, is wholly wanting. It is true that the 
deed was registered in the month of Aughrun ; but while it is assert- 
ed that Kissenchunder was then alive, no evidence is given that 
any power of attorney was executed by him for this purpose, nor 
that the registration was effected in his presence. The mere regis- 
tration therefore cannot be regarded as any proof of Kissenchunder s 
having really executed the deed ; and the fact that it was registered 
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without any intimation on his part of its authenticity is rather 
against than in favor of its genuineness. It simply shows that 
the deed itself had been prepared, but does not establish its vali- 
dity, nor the credibility of the subscribing witnesses. On the same 
ground we can see no support of the defendants' case in the as- 
sumed acquiescence of the plaintiff at the time of mutation. No 
power of attorney is produced to authorise the assertion of Joynarain, 
that the plaintiff acquiesced in the registry of Issurchunder's name ; 
and, looking at the age and position of the widow, we consider no 
publicity of this matter in the locality of the property can be held 
to have reached her knowledge, unless there is proof of the fact, 
which is here wholly wanting. There is nothing to support the 
evidence to the execution of the wuseeutnamah, and, being at a 
date subsequent to that on which plaintiff asserts her husband 
died, and of which there is proof on the record unrefuted by any 
evidence on the part of the defence, we coincide with the principal 
sudder ameen in rejecting that deed entirely. 

Another kubala relating to Durka is said to have been executed 
by Eissenchunder in favor of Issurchunder, but, having got into the 
hands of Hurish, has not been produced ; and we do not therefore 
further remark upon it, beyond observing that only one witness 
speaks to that transaction. 

We feel perfectly satisfied that the lower court has rightly refused 
to uphold the deeds on which the defendants assert their right to 
hold this property against the plaintiff, and consider they have been 
able to make out no primdfade case, which requires the Court to 
enter upon such proof. As plaintiff has failed to support her asser- 
tion that she held possession for a time after her husband's death, 
until dispossessed by the defendants, there is no claim for wasilat 
previous to suit that requires this point to be adjudicated 

Regarding the appeal of the putneedar to be absolved from costs, 
we need only observe that, in addition to his right as putneedar, 
he has also asserted, as against the plaintiff, a mortgage of the 
zemindaree rights to himself by Greeschunder, under which he has 
claimed the right of appropriating all the profits of the estate in 
discharge of interest ; he has also indiscriminately supported the 
defence, denying plaintiff's rights in toto. There is no doubt he, as 
holding possession as mortgagee of the proprietory profits, was a 
necessary party to the suit, and, as opposing plaintiff's claim, is 
liable, according to custom, for costs jointly with the others. We 
therefore see no reason to absolve him from the decree in this respect 

Another point was finally taken up by the defendant's pleader 
as to the irregularity of plaintiff in valuing her claim at ra 4000 
for the lands and re. 5000 more to cancel the kubala, and claiming 
to be relieved from costs on the latter valuation ; but we consider 
the case has not disclosed matter on which ' the defendants are 
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entitled to any indulgence. It is possible that the valuation on 
the lands sued for may have been sufficient, but the kubala certain- 
ly contains an assertion that her husband owed the defendant 
re. 5000, uid affords grounds for demanding its cancelment, and 
likewise for the precaution pi including its assumed value as part 
of the valuation of the suit 

We therefore see no ground whatever for disturbing the judgment 
passed in this suit, and confirm it> with costs of these two appeals 
upon the appellants preferring them. 

The 5th April 1859. 

H.T. RAiKESand A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 665 of 1856. 

Regular Appeal from the decision of Mr. George Loch, Judge 
of Purneah, dated Sth July 1856. 

Beebee Sukeena, representative of Sheik Muqseeutoollah, (Plaintiff,) 

Appellant, 

versus 

Baboo Doolar Singh and others, (Defendants,) Respondents. 

Baboos Ramapersad Roy and Kcdeeprosunno Butt and Mr. R. 

T. Allan, for Appellants. 
Moulvee Syud Murhumut Hossein, for Respondents. 

Suit valued at Rupees 22,690-2. 
This suit was brought by plaintiff to give effect to a deed of This suit, 
compromise, whereby, on the 7th Kartikh 1250, a suit instituted by fo^f,* ^gS- 
plaintiff against defendants was adjusted. In the first instance the ment bond exe- 
original plaintiff had had dealings with the defendants, and others S^toaflust-' 
not parties to the present compromise, in the course of which he' ment of a debt 
had advanced considerable sums to them jointly, to enable them, as ^7go^n» dis- 
appears, to carry on a suit for the] recovery of an estate, which was posed of by the 
eventually decided in their favor. In consequence of an arrange- f^ * distinct 
ment made between all the parties, however, as one-fourth of this forms, that is, 

by an order of 
dismissal and by an order of nonsuit 

It was considered first, that the suit should be dismissed because the same cause of action 
had been disposed of on its merits on 81st August 1868 ; but on this appeal, without enter- 
taining the question that might arise as to the identity of the cause of action in both suits, it 
was held that, as the first suit was nonsuited in this Court, in reversal of the zillah decree of 
August 1858, this second action was necessarily admissible. 

Second, it was considered by the zillah judge that the claim should be nonsuited, because, as 
the instalment bond provided that, on failure of payment, the full debt should be exigible, plain- 
tiff should have sued upon the old debt and not upon the lesser sum for which the adjustment 
had been effected ; but the Court reserving any opinion as to the competency of plaintiff, who 
had definitely accepted a lesser sum, to bring an action by way of penalty for the larger debt, 
was of opinion that, as plaintiff had elected to stand by the compromise and not enforce the 
penalty, the form of his action did not warrant an order of nonsuit 
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estate fell to plaintiffs share, he became chargeable with one-foarth 
share of the costs incurred ; and, accordingly, the share due by 
the present defendants on that account, as well as for other advances, 
was definitively ascertained to amount to rs. 42,780-8-1, and for 
this sum a bond was executed by defendants on the 28th Phagoon 
1247. Subsequently plaintiff brought an action upon this bond, 
and it was the action thus specifically brought, which, as already 
said, was disposed of by the compromise, the enforcement of which 
forms the subject of the present suit 

The zillah judge has held the action to be inadmissible on two 
distinct grounds : first, he has held that the suit must be dismissed, 
because the same matter had formed the subject of another action, 
which was disposed of on the 31st August 1853 ; and, second, that 
plaintiff must be nonsuited, because he sued contrary to the terms 
of the compromise or kistbundee on which it was professedly based. 

As to the first of these grounds, we observe that, whatever may 
be said as to the effect of the zillah decision of the 31st August 1853, 
at the time the judge's decree was in this case made, that earlier 
decision is no longer applicable. In this Court, on appeal, the 
decision of 31st August 1853 was, on the 30th January 1858, set 
aside, and the suit nonsuited. In effect, therefore, the earlier suit 
has gone out of court altogether, without the adjudication of any 
issue which, on the principle of res judicata, can stay the hearing of 
the present case on its merits. The other suit recited, and was 
apparently based upon, the advances originally made to the present 
defendants, as well as to the other parties who jointly had carried 
on a litigation for the recovery of the estate above alluded to ; and 
Baboo Ramapersad, for appellant, was prepared to contend that the 
circumstance of the present action being laid exclusively on the 
compromise of 7th Kartikh 1250, gave a new and distinct character 
to the suit. But without entering into that question, we are satis- 
fied that the reversal of the zillah decree of 31st August 1853, by 
an order of nonsuit in this Court, removes the bar which the zillah 
judge held to operate against the trial of the suit. 

Second, as to the present order of nonsuit. It appears that, in 
the compromise of 7th Kartikh 1250, executed for the sum of 
rs. 18,460, it was stipulated that, if the defendants should default 
in making the payments therein provided, the plaintiff should 
be entitled to fall back on the bond of 28th Phagoon 1247, for rs. 
42,780-8-1. Accordingly, the judge has held the action to be wrongly 
brought, inasmuch as the plaintiff was bound to sue for the sum 
of rs. 42,780, as determined by the bond, and could not sue for 
the lesser sum due to him under the kistbundee for rs. 18,460, as 
determined by that deed. But it appears to us, that it was not 
competent to the judge to require the plaintiff to sue for a larger 
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sum if he were satisfied with a less. The compromise of 7th Kartikh 
1250 (supposing no question to arise as to its execution and its 
obligatory character) is good at all events for the lesser sum ; and 
whether the plaintiff, having definitely accepted that sum, may fall 
back by way of penalty on the larger sum, is a question of great 
importance, upon which we need offer now no opinion. But under 
any circumstances, as the plaintiff has elected to stand by the 
compromise, and not enforce the penalty, the form of his action 
does not warrant an order of nonsuit We reverse the judge's 
decision and remand the case for triaL 



The 5th April 1859. 

C. B. Trevor, Esq., Judge, and G. Loch, Esq,, Officiating Judge. 

Petition No. 1924 of 1858. 

Application for Special Appeal from the decision of Mr. W. 
8. tfeton-Karr, Officiating Judge of Jessore, dated lUh 
Sept&mber 1858, reversing that of Baboo Wooperidurchvmder 
NyanUtun, Principal Svdder Ameen of thai district, dated 
23rd February 1858, in the case of 

Rajah Burdakant Boy, PlawUiff, 

versus 

Ramdhun Holdar, (Petitioner,) and others, Defendants. 

Baboo Jugudanund Mookerjea, for Petitioner. 

Baboos Kishenkishore Ohose and Obhoychurn Bose, for Plaintiff. 

It is hereby certified that the said application is granted on the , Held » . that 
following grounds. fiLTh £ 

Plaintiff sued on an alleged mouroosee title obtained by Issan titled to retain 
Ghose and others for some rent-free lands, scattered overten villages, a^arded'toTrm 
but resumed and made up into one mehal. under Act IV. of. 

The principal sudder ameen dismissed plaintiffs claim. On ^JJ^SSaiSit 
appeal, the judge observes that, although a mouroosee grant is put to possession 
into court, still from a kuboolyut, dated 24th Assin 1249, and other S§^ t to *J. ; 
documents, and the depositions of witnesses, it is proved that the sequentiy,' the 
rajah had de facto possession. After sundry other remarks, the judge ^w^hich baa 
concludes thus : " In the above view, seeing that the plaintiff, iook£ W oniy to 
though he mentions his mouroosee lease, only asks for possession by the fact of pos- 
the reversal of the Act IV. of 1840 case, I adjudge him his prayer JZS tfthepiain- 
on appeal. Nothing in this suit bars the defendant, Ramdhun, ^previously to 
from taking any steps as to his rents, nor is any judgment passed af^hTlmfc 1 ^ 

der Act IV. of 
1840, cannot stand. 
Case remitted, in order that the judge may enauire into the plaintiff's right to possession 
nndei a mourooser lease, as claimed by him in his plaint. 
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on a mouroosee pottah not before the court The Act IV. suit is 
reversed, and that is all, and the present appeal is decreed, with costs." 

Defendant now urges, that he, being in possession under Act IV., 
is entitled to retain that possession, until another party proves his 
right to possession in a civil court ; that the plaintiff in this case 
stood upon his mouroosee right, and the judge, instead of giving an 
opinion one way or other as to his right to possession, has reversed 
the Act IV. of 1840 case, looking only to the feet of possession by 
the rajah before the passing of the order under that Act ; that such 
an order is illegal, and the matter should be remanded for a clear 
determination of plaintiffs right to possession 'as alleged by him, 

We think there can be no doubt that the defendant is entitled to 
retain the possession awarded to him under Act IV. of 1840, until 
a party proves a right to possession superior to his ; and that* con- 
sequently, the decision of the judge, which has looked only to the 
fact of possession on the part of the rajah previously to the institu- 
tion of the suit under Act IV. of 1840, cannot stand. We, therefore, 
remit the case to him, with directions that he will enquire into the 
plaintiff's right to possession under a mouroosee lease, as claimed by 
him in his plaint, and pass eventually such a decision as the justice 
of the case may seem to require. 

The 5th April 1859. 

A Sconce and C. B. Trevor, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 434 of 1858. 

Special Appeal from the decision of Mr. W. T. Trotter, Judge 
of Mymenamg, dated lOih December 1857, affirming a decree 
of Baboo KaUykmkur Boy, Sudder Ameen of that district, 
dated 28tii May 1857. 

Bfiowaneedeen Sookool, (Defendant,) Appellant, 

versus 
Aymanchand Beebee, (Plaintiff,) Respondent. 

Baboo Uiiookoolchunder Mookerjea and Kaleeprosunno DuJtt, for 
Appellant 

Moutvee Ahmed Alee, for Aymanchand Beebee, and Baboo Ki&- 
hmsuJcha Mookerjee and Moonshee Ameer Alee, for Nusseeb 
Reza, representative of Plaintiff Respondent 

A,h»vingvo- This case was admitted to special appeal on the 14th June 1858, 
kmtariiy inter- under the following certificate recorded by Messrs. C. B. Trevor 
Stttti: and H. 7. Bayley. 

made in execn- . , , . , . A . 

tion of the rights and interests of a judgment debtor m certain property, by paying in the money 
doe by the debtor, has brought this suit to recover the money so paid. 
Held, that ihe action will not lie. 



Digitized by 



Google 



( 403 ) 

" Bhowaneedeen Sookool, petitioner, held decrees against one 
Ibrahim Khan, the husband of the plaintiff Aymanchand Beebee. 
In execution of those decrees, certain property, which had been 
claimed by plaintiff as her own, under a deed of dower, and which, 
in a suit between herself and her daughter, Oomut-ul-Zohura, had 
by compromise passed into her possession, was attached, and the 
rights and interests of Ibrahim Khan were advertised for sale. 
Plaintiff then, of her own accord, paid the sum due under the 
decree, and she now sues for the recovery of the same. 

" The lower courts have given her a decree for the same. 

" It is now urged by petitioner that, as only the rights and inter- 
ests of Ibrahim Khan were sold, and as plaintiff on her own state- 
ment did not inherit from him, and alleges that Ibrahim Khan had 
no right in the property, her payment was voluntary ; and under 
the precedent of the 19th May 1867,* in the case of Ramchunder, 
the suit will not lie. 

" It seems that, under the allegations of plaintiff, the payment 
on her part was purely gratuitous ; only the rights and interests of 
Ibrahim Khan were advertised for sale ; and as plaintiff's rights 
were unconnected with him, there was no legal necessity for her 
making the payment Under this view we acLmit the special appeal 
to try whether the decision of the lower court should not be 
reversed." 

Judgment. 

In concurrence with the judges who admitted this appeal, and 
with the case disposed of on the 19th May 1857, (page 868,) we 
think that this action will not lie. Plaintiff, respondent, voluntarily 
interposed to stay the sale of the rights and interests of a judg- 
ment debtor in certain property. By her tender of the money due 
by the judgment debtor, the decree-holder was prevented having 
recourse to the remedy which would otherwise have been available 
to him for the recovery of his debt ; and it seems to us that it is 
not competent to the plaintiff to demand, by this action, the repay- 
ment of the money which, of her own choice and for a specific pur- 
pose, that is, to stay the sale, she paid. We reverse the decision of 
the zillah judge, and dismiss the suit, with costs. 

* Decisions of 1857, page 868. 
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The 6th April 1859. 

C.B. Trevor, Esq., Judge, and E. A. Samuells and G. Loch, Esqs., 
Officiating Judges. 

No. 698 of 1856. 

Regular Appeal from the decision of Mr. J. Weston, Principal 
Sudder Ameen of Tvrhoot, dated \Wi June 1856. 

Musst Meena Koowur and others, (Plaintiffs,) Appellants, 

versus 
Musst. Rajoo and others, (Defendants,) Respondents. 
Mr. R. T. Allan and Moonshee Ameer Alee, for Appellants. 
Baboos Kislienkishore Ohose and Skumbhoouath Pundit, for Re- 
spondents. 

Suit laid at Rupees 9774-12-3. 

This suit is brought to establish a title to 130 beegahs out of 380 
A viU in mouzah Rumoulee, a dependency of talook Kuryul, with mesne 
belonging ori- profits and interest from the date of dispossession. 
S^ ly ia?ntiftV ^ ne P lainti ^ s are Musst. Meena Koowur, widow of Rai 
ancestors, 111 had Mahtab Ram, who was the son of Rai Pursad Ram and Rai 
been granted by Kalika Suhaee and Doorga Suhaee, sons of Rai Kooldeep Ram, 
maTee^Tre- wn0 again was the son of Nirud Ram, the brother of Pursad Ram. 
lative who, in They are joint-owners of the talook of Kuryul, and they found 
defend!^!* i£ their suit on the following allegations. They say that the village 
1842 another of Rumoulee was the self- acquired property of Rai Pursad Ram ; 
eTtabnSh 8 thf it that Pursad Ram gave 250 beegahs of this village as roonumaiee to 
validity of the his relative Rai Koolwunt Singh ; that this land passed by inherit- 
fuH ''Jas* db 8 ance int0 tl } e hands of Ublakee Koowur, the widow of Soolwunt 
missed, in that Singh, and sister-in-law of Koolwunt Singh, and was sold by her to 
d^dWtobl Mootee J am Pundit, the ancestor of the defendants ; that it was 
in possession of determined in a suit between the parties, decided on the 28th June 
^ e t ^ til ^ 11 area 1843, that the defendants were only entitled to 250 beegahs, but 
In 18*3, defend- that, nevertheless, they had dispossessed the plaintiffs on the 1st 
sued for h< 8e"a* -*- 88 " 1 ^52 of the remaining 130 beegahs, which they, the plaintifls, 
ration ofthevil- had up to that time possessed, and from which they had annually 

lage from plain- 
tifls' talook and determination of their share of the assessment of the talook, the principal 
sudder ameen assumed on oral evidence that the area of the village contained 250 beegahs, 
and fixed the assessment accordingly. In 1847 the survey officers ascertained the area to 
be 380 beegahs. Plaintiff now sues tor the difference — 130 beegahs, alleging that it had been 
decided the village only comprised 260 beegahs. that the defendants had dispossessed him of 
130 beegahs in 1252, and that, ns owner of the parent talook, he was entitled to all land in 
excess of the 250 beegahs. The principal sudder ameen held the suit barred by limitation. Plain- 
tiff then appealed on the ground that the principal sudder ameen, by confining him to the 
single issue of limitation, had prevented him from adducing proof of dispossession. Held, 
that the issue obviously required proof from him of possession within twelve years, and that 
the principal sudder ameen s erroneous < stimate of the issue in 1843 was immaterial. Plaintiff's 
case dismissed on his failure to prove either that the grant was limited to 250 beegahs or that 
he had been in possession within the period of limitation. 



Digitized by 



Google 



( 405 ) 

received rent in kind. The dispossession, it is said, was effected by 
inducing the ryots to withhold the zemindar's share of the produce 
from the plaintiffs, and to pay it to the defendants instead. 

The reply of the defendants is, that Rai Pursad Ram gave 
the entire area of Rumoulee to Rai Koolwunt Singh ; that their 
ancestor purchased the whole village from his heir, Musst. Ublakee 
Koowur, on the 18th March 1839; and that their family has 
ever since continued in undisturbed possession. On the 12th of 
February 1842, Rai Kooldeep Ram, ancestor of two of the plaintiffs, 
brought an action, they observe, against the defendants' ancestor, 
Moteeram Pundit, for the recovery of the entire village of Rumoulee, 
which he alleged Rai Pursad Ram had no right to bestow in 
gift ; and this suit, in which he admitted the defendants' ancestors 
to be in possession of the whole 16 annas of the village, was 
dismissed on the 28th June 1843, upon the ground that it was 
barred by the statute of limitations. They deny that the suit 
brought by Moteeram Pundit against the ancestors of the plaintiffs, 
which was also decided on the 28th June 1843, in any way supports 
the plaintiffs' claim. That suit, they observe, was brought for the 
purpose of obtaining a separation of the village from the talook, and 
determining the share of the general assessment on the talook which 
the owner of Rumoulee was to pay. A question arose in this suit as 
to the area of Rumoulee. The court came to the conclusion, on the 
evidence of witnesses, that it was only 250 beegahs, and accordingly 
decreed a proportionate assessment ; but the plaintiff in that suit 
alleged the area to be 500 beegahs, and the survey officers ascertained 
in 1847 that it was 380. There was no dispute as to the ancestors 
of the present defendants being in possession of the entire village ; 
and the decision of the court on the question of the area, being 
based entirely on oral evidence, was inaccurate. This inaccuracy, 
however, it is contended, cannot affect the right of the defendants 
to the entire area of Rumoulee, whatever that may be. The 
plaintiffs, they declare, never thought of questioning their possession 
of the entire area of Rumoulee, until the discrepancy between the 
survey measurement and the estimate of the court in 1843 gave 
them a pretext for reviving in a new form the suit of their ancestor, 
Kooldeep Ram, which had already been dismissed. They accord- 
ingly plead in bar of the suit the statute of limitations and the 
provisions of Section XVI. Regulation III. of 1793. 

The principal sudder ameen found that the plaintiffs had entirely 
failed to prove either possession or dispossession since the date of 
the defendants' deed of sale, in 1 839 ; and, observing that the plain- 
tiffs' ancestors had, in 1842, admitted the possession of the defend- 
ants in the entire village under the deed of sale, he, held that the 
plaintiffs' cause of action arose on the date of that document, 

Q 2 
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and that their suit was consequently barred by the statute of 
limitations. 

In appeal, it is urged for the plaintiffs that, in consequence of the 
principal sudder ameen's having called for proof on one point only, 
viz. that of limitation, instead of generally on all the points involv- 
ed in the case, as it is contended he ought to have done, the plain- 
tiffs were placed at a disadvantage, and had no opportunity of 
proving their possession previous to 1252. Their omission to do 
so is, however, they contend, immaterial, as they are the acknow- 
ledged owners of the talook of which Rumoulee is a dependency, and 
are entitled to everything in excess of the 250 beegahs which, it 
was formally decided in 1843, comprised the entire area of that 
village. 

We do not attach any weight to the objection which the plain- 
tiffs found on the fact of the principal sudder ameen's having called, 
in the first instance, for proof of their suit having been brought 
within the period of limitation. It has not been explained to us 
what evidence, oral or documentary, was excluded by this course ; 
and it is evident that, by the issue thus raised, the plaintiffs were 
invited to prove, if they could, both that the original grant given 
by Rai Pursad Ram only covered 250 beegahs, and that Ublakee 
Koowur's deed of sale could consequently convey no more, and that 
they had been in possession of the 130 beegahs sued for subse- 
quent to the deed of sale, and were dispossessed, as they alleged, in 
1252. No attempt was made, however, to establish either of 
these points. The plaintiffs relied entirely on the decision of the 
28th June 1843, in the case of Moteeram Pundit, for the purpose 
of establishing that plaintiffs were only in possession at that date 
of 250 beegahs, and were entitled to no more. This decision, how- 
ever, is altogether unfavorable to the plaintiffs' claim, for it treats 
the entire area of Rumoulee as the property of the defendants ; and 
in the absence of any proof on the part of the plaintiffs, that the 
defendants encroached on their lands between the date of that 
decision and the year of the survey (1847), or that they were 
confined by the terms of the grant to 250 beegahs, we must con- 
clude that this area was, as ascertained at the survey, 380 beegahs, 
and that the principal sudder ameen's estimate of 250 beegahs was 
erroneous. It would, doubtless, have been more satisfactory, had 
the principal sudder ameen called for the original grant of Rai 
Pursad Ram, and ascertained what it actually covered ; but it does 
not appear that the plaintiffs themselves called for the produc- 
tion of this document ; and they have entirely failed to show any 
cause of action within the period of limitation allowed by law. We 
therefore confirm the decision of the principal sudder ameen, and 
dismiss the appeal, with costs. 
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The 6th April 1859. 

H.T. Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 328 of 1858. 
Special Appeal from the decision of Mr. E. S. Pearson, Addi- 
tional Judge of Dacca, dated ZQth November 1 857, ajffhrmviig 
a decree of Moulvee Naziroodem Mahomed, Principal Sudder 
Ameen of that district, doled 23rd March 1857. 

Rammohun Banerjee, (Plaintiff,) Appellant, 

versus 

Brijonath Roy and others, (Defendants,) Respondents. 

Baboos Dwarkcmath Milter and Unookoolchwnder Mookerjee, for 

Appellant 
Baboo Shwnbkoonalh Pundit, for Bishessurree Dassee, Respondent, 
Baboo Bvmgseebuddun Milter, for Shamachurn Bhuttacharj, another 

of the Respondents. 

This case was admitted to special appeal on the 14th May 1858, The lower 
under the following certificate recorded by Messrs. B. J. Colvin and ^EnSJu ^"on 

A. Sconce. to be barred by 

" Petitioner, plaintiff, instituted this suit to acquire possession °f *ounced 0l in Pr an 
certain property under a foreclosed mortgage. Once before he earHer «iit reia- 
claimed the same land, on the ground that the transaction imported ti X®. *£ the ?£"® 
an absolute sale ; but when the case came in appeal before the ad- but J as the ear- 
ditional judge of Dacca, on the 16th January 1852, he held that l «* . decision 
the sale was no more than conditional, and the plaintiff could legal- pKlff, the 
ly obtain possession only under Regulation XVII. of 1806. present ' action 

" The present suit has been dismissed by the principal sudder admi^ibS 88 "^ 
ameen : but on appeal the judge has declined to enter into the 
merits. He says that possibly the meaning of the additional judge, 
in his decision of 16th January 1852, may have been to nonsuit 
plaintiff ; but as in his order he affirmed the principal sudder ameen's 
order of dismissal, that order must preclude the entertainment of 
this new action. 

" The ground of special appeal is, that the zillah judge 
has misapprehended the terms of the decision of his predecessor 
in 1852. We can entertain no doubt upon this point Not only 
did the judge in the words above quoted expressly recognize the 
conpetency of plaintiff to bring a new action, thus giving to his 
own decision the effect of a nonsuit, but he also declared that he 
altered the decision of the principal sudder ameen to the extent 
indicated by him. 

" We admit the special appeal to try whether the decision of 
the zillah judge should not be set aside and the case be remanded 
for hearing upon the issue raised/' 
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Judgment. 

We are clearly of opinion, upon the grounds shown by the 
admitting judges, that the decision pronounced by the additional 
judge, on the 16th January 1852, was of the nature of a nonsuit, 
and expressly contemplated the institution of another action. We 
therefore reverse the judge's decision, and remand the case that the 
appeal may be disposed of on its merits. 



The 6th April 1859. 

C. B. Trevor, Esq., Judge, and E. A. Samuells and G. Loch, Esqs., 
Officiating Judges. 

Case No. 209 of 1858. 
Special Appeal from the decision of Mr. E. Latour, Officiating 
Judge of 2±-Pergunnah8, dated 21 st Mwch 1857, affirming 
a decree of Mr. 8. Wright, Moonsiff of ManiktoUah, dated 26th 
November 1856. 

Junnumjoy Mitter, (Plaintiff,) AppeUcmt, 

versus 

Robert Pereira, and after his demise J. Pereira and others, sons of 

the deceased, (Defendants,) Respondents. 

Baboos Dwarkanath Mitter and Baneemadhvh Banerjee, for Ap- 
pellant. 

Baboo8 Sreekant Singh and Romanath Bose, for J. Pereira and 
others, Respondents. 

Baboo Unookoolchunder Mookerjee f fov Abdur Ruheem, Respondent 

Held, that This case was admitted to special appeal on the 31st March 
all landholders 1858, under the following certificate recorded by Messrs. B. J. 
ZoCZX Colvin and J. S. Torrens. 

and that this " This was a suit instituted by an alleged lessee of certain lands 
confili^touu^ m Punchungrara to assess lands in occupation of the defendants, 
tion Durchasers, stated to be within the precincts of his lease. The moonsiff dis- 
ix illation m ^ sse( i the ^^ m acceptation of the defence set up, that defend- 
v/of 1812 pre- ants' lands were not a dependency of the plaintiffs tenure. The 
^"^^^p 8 judge, on appeal from plaintiffs, without going into this question, 
landholders* &. has decided that, because the plaintiff was not an auction purchaser, 
noralI y bef ore a or a party whom he held entitled to sue for assessment under the 
liable for "m- provisions of Regulation V. of 1812, his suit was liable to dismissaL 
hanced rent. « We admit the special appeal, to try whether the legal grounds 

assigned by the judge for dismissing the suit be valid. " 

Judgment. 

We agree with the admitting judges, in considering the legal 
grounds assigned by the judge for dismissing the petitioners suit, to 
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be incorrect. We consider that all landholders are competent to en- 
hance rents, and that this privilege is not confined, as supposed by 
the judge, to auction purchasers ; and we hold that Section IX. Re- 
gulation V. of 1812 is of general import, and prescribes the steps to 
be taken previous to a tenant's being rendered liable for the pay- 
ment of enhanced rent, whether the party so seeking to enhance it 
be an auction purchaser or ordinary zemindar. We therefore 
remand the case to be tried on its merits. 



The 6th April 1859. 

C." B. Trevor, Esq., Judge, and E. A. Samuells and G. Loch, Esqs., 
Officiating Judges. 

Case No. 600 of 1858. 

Special Appeal from the decision of Mr. H. 8. Thompson, Prvn^ 
cipal Suader Ameen of East Burdwan, dated 22nd February 
1858, ajjhrmmg a decree of Moonshee Koodrutoollah, Moonsiff 
ofBamunara, dated 23rd March 1857. 

Muthooranath Banerjea, (Plaintiff,) Appellant, 

vermis 

Cazee Khoda Newaz and others, (Defendants,) Respondents. 

Baboo Mohendrolal Shome, for Appellant 

Baboos Ramaper8ad Roy and Ashootosh Dhur, for Khoda Newaz, 
Respondent. 

This case was admitted to special appeal on the 22nd September The piincipal 
1858, under the following certificate recorded by Messrs. C. B. sudder ameen 
Trevor and H. V. Bayley. &?Ct 

" Plaintiff, special appellant, sued Cazee Khoda Newaz for the rears of rent on 
rents in arrear from 1250 to 1257, amounting to 129-8, with inter- ^ e Xg dtha to 
est, alleging that the cazee, who is a sharer with him in the talook, Section X. Re- 
purchased in execution of a decree the jotedaree interest of his ^ ^J 1 JYu- 
debtor, Ramsebuk Chuckerbuttee, in the benamee of Gorachand, and booiyut 'was es- 
has ever since been in possession enjoying the profits of the land, ^'^TY^If 
Defendant denies the purchase, and pleads that one Soorjee Mul- tiff's exhiwts 
lick is in possession as Gorachand's heir, and ought to have been J^™*! ^{J 
sued. The moonsiff dismissed the case. On appeal the principal renXed itun- 
sudder ameen held that, according to the requirement of Section X. necessary to en. 
of Regulation VIII. of 1831, plaintiff ought to have taken a gJV "he de! 
kuboolyut t>efore consenting to acknowledge the defendant as jotedar, fondant's pos- 
and that the papers are so tampered with that he need not fully teimre%ndhav? 

ing refused to 
summon the defendant, unless plaintiff would take an oath that the defendant's signature to 
a certain paper was a forgery, the case was remanded to the principal snddor ameen, with 
instructions to enquire into the merits of the case, and examine the defendant, if necessary. 
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enter into the subject of possession, and that as plaintiff, when 
called, did not appear to declare on oath that the signature on the 
kyfeut was not that of the cazee, so as to bring him up for forgery, 
he cannot enter into that plea. He, consequently, affirmed the order 
of the lower court 

" Plaintiff now appeals specially, urging, 1st, that Section X. Re- 
gulation VIII. of 1831 has nothing to do with the case, which is 
one brought for arrears of rent in the civil court ; 2nd, that even 
if the papers were untrustworthy, the principal sudder ameen should 
have fully investigated regarding the possession of the cazee, and his 
use and occupation of the lands during the period covered by the 
demand in the case ; and, 3rd, that as plaintiff petitioned below 
that the case should be postponed for the attendance of the cazee, 
the principal sudder ameen ought, under Section XXX. Act XIX of 
1853, to have postponed the case for his attendance, and not made 
that attendance dependent on plaintiff's swearing to the signature of 
the cazee being a forgery. 

" We admit the special appeal to try the above points." 

Judgment. 

The decision of the principal sudder ameen ,is clearly defective. 
The case is remanded with instructions to the principal sudder 
ameen, to enquire into the defendants' possession, to examine 
the cazee if necessary as to the genuineness of his signature, 
and to decide clearly and distinctly whether the plaintiff is or 
is not entitled to the arrears of rent which he claims. 
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The 6th April 1859. 

RT.Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley,Esq., 
Officiating Judge. 

Special Appeals from the decision of Movlvee Ameeroodem 
Mahomed, Khan, Officiating Principal Sudder Ameen of 
Chittagong, dated 2nd November 1854«, affirming a decree 
of Mr. R Fmney, Moonsiff of Bhutteearee, dated 19 th 
December 1853. 

Case No. 565 of 1858. 

Joogulkishore Chowdree, (Defendant,) Appellamt, 

versus 

Mohubut Alee, (Plaintiff,) Respondent. 

Baboos Kishenkishore Ohose and Kishensukha Mookerjee, for 

Appellant. 
Moulvees Murhvmvt Hosseva and Ahmed Alee, for Respondent 

Case No. 566 of 1858. 

Joogulkishore Chowdree, (Plaintiff,) Appellant, 

versus 

Mohubut Alee and the Collector and others, (Defendants,) 

Respondents. 

Baboos Kishenkishore Ohose and Kishensukha Mookerjee, for 

Appellants. 
Moulvees Murhumut Hossem and Ahmed Alee, for Mohubut 

Alee, Respondent, 
Baboo Ramapersad Roy, for the Collector, Respondent 

- These cases were rejected by Messrs. C. B. Trevor and D. I. Two suits 
Money, on the 5th January 1857, for the following reasons : — JJg^ theCourt 

"Special appellant urges, that the decision of the lower court, in these appeals, 
declaring that the land in dispute belongs to plaintiffs' turuf k™?*\ of whif f 
estate, is contrary to evidence— the land clearly belongs to hisSntwaede?endI 
noabad talook. ***, ™& > the 

"We observe that the question at issue is entirely one of fact, °Nn P thT t fir8t 
and as such has been disposed of by the lower court. We reject «"» the P le « of 

4.1* ~ ^•v^i:««4.;^« n ° limitation is 

the application. . ^^ }mditia 

A review of judgment was passed by Messrs. C. B. Trevor admitted that 

and D. I. Money, on the 14th April 1857, on the following ground* S"^duJI 

brought his ac- 
tion for the land claimed more than twelve years after his purchase ; but as the land in question 
is noabad, the property of 'overnment, and as Government had assigned over its right to 
plaintiff, this action, brought within twelve years from the assignment, is held to be within 
time. 

The second suit was nonsuited by the lower appellate court upon the ground of multifarious- 
ness, as being brought to correct the entries in measurement records and for settlement ; but 
in reversal of the order below, the case is remanded for trial on its merits. ' 
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" A review of the order passed on this application has tliis day 
been applied for by Baboo Kishenkishore Ghose, on the ground that 
the record had been sent for, and the respondent summoned ; and 
that, nevertheless, the particular point for which, the record had 
been required was not noticed in the certificate. It appearing to 
the Court necessary to the ends of justice that the review should 
be admitted, it has, consequently, been admitted, and the Court has 
proceeded to enquire into the special appeals preferred in cases 
67 and 76, by Joogulkishore Chowdree, in the one as defendant, in 
the other as plaintiff. 

" It appears that Mohubut Alee sued, on the 18th February 1851, 
Joogulkishore Chowdree for possession of 10-3 of land as belonging 
to his purchased mehal, of which he had never beGn able to obtain 
possession. He states that his purchase took place on the 18th 
February 1839, and that from that date to the date of his institu- 
tion of his suit more than twelve years have elapsed ; nevertheless, as 
he had before the court cases which were struck off on default, he is 
entitled to such a deduction of time as will bring his suit within 
eleven years and four months from the date of the cause of action. 
It appears, moreover, that on the part of Government a measurement 
took place of the land now sued for by Mohubut Alee, and a terij was 
prepared in 1846 ; and that, in consequence of these proceedings, 
Joogulkishore Roy, the defendant in Mohubut Alee's case, instituted, 
on the 4th January 1853, a suit for a declaration of his right to 8-17 
of the same land as that sued for by Mohubut Alee. 

" The two cases were taken up together by the moonsiff, and he 
decided that Mohubut Alee's case was brought within time, and 
on the merits gave him a decree ; he at the same time dismissed 
the case of Joogulkishore Roy. 

" On appeal the principal sudder ameen took up the two cases 
together, and declared that the cause of action arose to Mohubut 
Alee from the date of the preparation of the terij, and that, conse- 
quently, he was within time ; and on the merits he upheld the 
decision of the moonsiff in both cases. 

" Joogulkishore Roy, the defendant in Mohubut Alee's case, and 
the plaintiff in his own case, has now appealed specially from the 
decisions passed in both cases. He urges : 

1st That the cause of action to Mohubut Alee, according to his 
plaint, arose on the date of the confirmation of sale of the purchased 
talook, viz. the 10th May 1839, and that from that date to the date of 
the institution of his suit more than twelve years have elapsed, and 
that he is not, under Section II. of Act XXIX. of 1841, entitled to 
any deduction for the time during which suits, struck off on de- 
fault, were before the court ; that, consequently, his suit should be 
dismissed. 



Digitized by 



Google 



( 413 ) 

2nd. That as Mohubut Alee's suit should be dismissed, he, as a 
matter of course, should obtain a decree in his suit for a declaration 
of his right to certain land in his possession. 

" We think the principal sudder ameen should have decided these 
cases separately, and not have confused them as he has done. We 
think also that the 10th May 1839, the date of the confirmation of 
the purchase of plaintiff's talook by him, is the date on which his 
cause of action arose. We therefore remit both these cases to the 
principal sudder ameen, with instructions that he will take up the 
case of Mohubut Alee (plaintiff) and special appellant, (defendant,) 
and determine whether the plaintiff is witnin time under the 
statute of limitations, looking to the above date and the date of 
the institution of the suit, keeping also in mind the provisions of 
Section II. Act XXIX. of 1841; and that he will pass whatever 
order may seem to him necessary on that point, and any other 
which may ^subsequently arise in the case. He will then take up 
the case in which Joogulkishore Roy, special appellant, is plaintiff, 
and proceed to pass the judgment which it may seem to him to 
require/' 

These cases were again heard and admitted to special appeal on 
the 9th September 1858, under the following certificate recorded by 
Messrs. C. B. Trevor and H. V. Bayley. 

" The particulars of these cases are fully detailed in the annexed 
special appeal certificate of the 5th January 1857, No. 67 of 1855, 
and in the review decision (on the same paper), dated the 14th April 
1857. It is therefore needless to repeat them here. 

" Case No. 565. — In this case the Court expressed the opinion that 
the cause of action to plaintiff was not to be taken from the date of the 
' terij' of 1847, but from that of the confirmation of the sale of the 
10th May 1839. The same principal sudder ameen has, notwith- 
standing, again taken the cause of action to be the measurement in 
1847, and held that thus the plaintiff's suit, which was instituted on 
the 18th of February 1851, is in time. He has also held that, as 
the plaintiff in his plaint and replication used the words ' forcibly 
(gusvb)y the special law of limitation, Regulation II. of 1805, would 
apply it the ordinary law of limitation did bar the suit. 

" The defendant appeals specially, urging : 

Id, that the date of the cause of action has been ruled by the 
Court to be the 10th May 1839, and the principal sudder ameen 
could not reiterate his wrong decision that it should be the mea- 
surement of 1847. 

2nd, that Regulation II. of 1805 was not pleaded, and the 
mere mention of the word "gusub" did not justify the principal 
sudder ameen's supporting his present decision by a reference to 
Regulation II. of 1805. 

H 2 
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" We admit the special appeal, to try whether the decision of the 
principal sudder ameen, on both points, is not erroneous and 
opposed to the plain directions he had received from this Court In 
other words, whether plaintiff is not out of Court under the statute 
of limitations.. 

" Cape No. 566. — In this case the same principal sudder ameen 
has held the suit of petitioner, there plaintiff, suing to set aside 
the measurement of 1847, which recorded his lands as belong- 
ing to talooks to which they did not belong, to be multifarious, 
because the petitioner sued for settlement, as well as to set aside the 
measurement paper. It is admitted that the objection was not 
taken in either court, before the principal sudder ameen himself 
raised it and adjudicated the point against petitioner by an order of 
nonsuit. 

" The petitioner urges, in special appeal, that, as the objection was 
not pleaded, it was not competent, under Act IX. of 1854, for the 
principal sudder ameen to pass the order he did. 

" We admit the special appeal, to try whether the principal sudder 
ameen's order is not erroneous/' 

Judgment. 

The suit in which Mohubut Alee is plaintiff is brought before us 
only for the purpose of considering the grounds, on which the prin- 
cipal sudder ameen disposed of the issue taken before him under 
the law of limitation. The plaintiff, Mohubut Alee, purchased his 
talooks in the beginning of 1839, and it is not denied that twelve 
years have elapsed from the date of the confirmation of the pur- 
chase to the date of suit : but the principal sudder ameen has held 
the ostensible bar to be overcome, by reason of certain proceedings 
taken by Government in 1847, in re-adjusting the settlement of 
noabad land in the Chittagong district The land in dispute had 
been measured and recorded as noabad land, that is, the proprie- 
tary right of Government ; and in 1847 the revenue authorities 
assigned its right in the land as noabad zemindar, to make 
up both the deficit of the old settlement land of the 
plaintiffs talook, and to complete the surplus or towfeer land, 
which he should possess over and above that old settlement. The 
principal sudder ameen has accordingly held, that the plaintiff was 
competent to take advantage of the assignment made in his favor 
by Government in 1847, and that, looking at that assignment as 
his cause of action, his suit was in time. Upon these facts the 
point raised at the admission of this appeal does not arise. Special 
appellant himself admitted that Government dealt with the land 
as noabad land, and he had indeed instituted a separate suit, that 
the land in question should be settled with himself as noabad 
Thus, as Government was perfectly competent to deal with its own 
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noabad estate, we think that the principal sudder ameen has not 
erred in looking upon the date of the transfer made in 1847 as 
supporting the plaintiff's title to be heard. 

Holding, therefore, that the plaintiff's suit is brought within 
twelve years of his cause of action, it becomes superfluous to con- 
sider whether, if it had been otherwise, plaintiff was entitled to 
benefit by the sixty years' rule ; but we may remark that we are not 
satisfied with the reasons assigned by the principal sudder ameen 
on that point. 

We accordingly dismiss, with costs, the special appeal as regards 
the decision made in the suit of Mohubut Alee ; but as regards 
special appellant's own suit, |we think the order of nonsuit cannot 
stand. The principal sudder ameen holds the claim to be multi- 
farious, because the prayer of plaintiff involves both the correction 
of certain measurement papers and the settlement of some noabad 
land ; but there seems to us to be no reason why the suit should not 
proceed to the determination of the substantive issue raised upon 
the merits of the case. It was suggested to us by the pleader for 
special appellant, that his client had claimed 17 gundahs 8 cowrees 
as his turuf land as, against both Mohubut Alee and Govern- 
ment ; and if that be so, the right asserted should be adjudicated. 
This second case we accordingly remand. 



The 6th April 1859. 

H. T. Raikes and A Sconce, Esqs., Judges; and H. V. Bayley, E&q., 
Officiating Judge. 

Cases Nos. 118 and 119 of 1857. 
Special Appeals from the decision of Mr. J. Ward, Ojjfcictivrigr 
Judge of Cuttack, dated \&th Aprtt 1856, affirming a decree 
of Roy Oopeenath Doss, Sudder Ameen of mat district, dated 
17th December 1855. 

Bulbhudder Misser, (Respondent,) Petitioner, 

versus 
Rajkishore Dutt, (Appellant,) Opposite Party. 

Mr. It T. Allan and Baboo Unnodapersad Banerjee, for 

Petitioner. 
Baboo Sreenath Doss, for the Opposite Party. 

An application for review of judgment in these cases was admitted were brought by 
on the 1st October 1858, under the following order recorded by *&£** appei- 
Messrs. J. H. Patton and A Sconce. ofi^aStlE 

" It appears that this case and petition No. 2, in which the points «e rais- 
same party was special appellant, were decided on the 26th p^ 8pedalap ' 
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First, tbat as November last, on the supposition that the decision in these two cases 
npnUto arrow was to follow, as of course, the order made in a third case decided 
awarded, made on that date. It is brought to our notice, however, that while the 
way 6 ^^ ^ third case was preferred for possession, the two other appeals referred 
tap as surbu- to claims of rent due previous to the date of that other suit We 
■no^and^ accordingly readmit the two special appeals now before us, with the 
fendant did not yiew to the determination of the points raised in each case." 

appeal, it was 

not competent JUDGMENT. 

to the lower 

npon the appeal These two special appeals were originally admitted on the under- 
of plaintiff, to standing that the decision of them would follow the decision in 
Suction!^ de * another case, involving a claim to khas possession of the village, 

And second, for the rents of which these suits were instituted, 
cwrtslwiuchre^ After the determination of the possession case, it was ascertained 
jected piaintirs that the judgment could not be so applied to the facts of these 
^"JSIf peases as to settle the controversies between the parties to these 

years rent, err- . _ i» • r *» • i 

cd in not re- suits, and, consequently, the order on the applications of special ac- 
quiring defend- p^ bgg Y )een revised an( j these appeals admitted for decision on the 

ant to prove the * . . ... . . ' , . . ** 

payment which points specially mvolved m them. 

ffli^that These now are, that the right of Bulbhudder to retain possession 
npon the second of Nulteeparah having been recognised by this Court's decision in 
p°™*> tin lower accordance with the judgment of the courts below, is the purchaser 
carried, and as entitled to the rents claimed by him for the years in dispute ? 
piwntiffsdaim It appears that the purchaser brought two actions against Bul- 
r^nwderation bhudder, one for the second kist of 1257, and the entire rents of 
and adjustment 1258, 1259, and the first kist of 1260, and another suit for the last 
Tmounf dn?by l»st of 1260, and the entire kist of 1261. 

defendant, no The annual rent claimed was at the rate of rs. 258 per annum, 
^ fil ^? B op ^ and the defendant Bulbhudder claimed to pay the amount only 
upon the first as agreed upon in the surburakar's papers prepared by the collector, 
called for. n ° W w ^ c ^ apportions to him certain deductions from the gross rental as 
surburakaree allowances, leaving a net rental to be paid by him of 
rs. 219 per annum. This amount, he alleged, he had paid to the 
plaintiff for 1257 and 1258 ; and the first lower court, considering 
that certain jumma-wasil-baquee papers, filed by the plaintiff, did 
not prove any amount or what was due from Bulbhudder, dismissed 
plaintiff's claim for those years in toto, and decreed plaintiff the 
full rent claimed for 1259 and the first kist of 1260, and on the same 
grounds gave plaintiff a decree for the entire rents as claimed for 
1 260 and 1261 in the second case. Both of these cases were appeal- 
ed to the judge by the plaintiff. In the first case he claimed to have 
the rents of 1257 and 1258 excluded by the lower court, and, in the 
second case, some interest, which the first court had refused him. 

The judge in the first appeal agreed with the lower court in 
rejecting such portion of the claim as related to the years 1257 aud 
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1258, and, while concurring with the court below in giving to plain- 
tiff the rents of 1259 and the first kist ,of 1260, declared them 
subject to a deduction of 15 per cent as surburakaree allowance to 
Bulbhudder, and in this case and the second appeal case reduced 
the first court's decree in this proportion. 

The special appeal points now raised before us have been that, as 
plaintiff alone appealed, the judge was not competent to reduce 
the amount decreed by the first court in plaintiffs favor, against 
which award the defendant had raised no objections. This plea 
applies to both the cases in which this deduction of 15 per cent, has 
been made ; and in the first case the plaintiff, petitioner, also 
pleads that, as Bulbhudder admitted his liability to pay a certain 
rent, and pleaded his right to certain fixed deductions and that the 
balance had been paid by him, the onus of proving these two pleas 
rested on him, and that the lower courts were wrong in expecting 
to find proof of non-payment of rent in the evidence adduced by the 
plaintiff. 

In reply to the first point above mooted, respondent's pleader 
referred to Construction 868, which allows the legality of an appel- 
late court's interference with a decree in appeal in favor of the 
respondent, although he may not have appealed directly on the 
point himself. But we remark that this ruling provides that the 
interference of the appellate court be limited to matters involved 
in the appeal, that is, as we understand, matters which the appel- 
lant brings before the court in appeal, and to which the respondent 
is entitled to reply, and not to matters which, affecting the respond* 
ent alone, the appellant's appeal does not invite the court to 
interfere with. 

In the present case the matter brought before the lower appellate 
court was the amount of rent claimed by the appellant for 1257 
, and 1258, and, doubtless, this involved the question of any deduc- 
tions the respondent might be entitled to for those years ; but as the 
court did not interfere with the first court's order rejecting that 
part of the claim, it may be doubtful whether the judge was com- 
petent to take up the question of deductions as applicable to the 
other years, regarding which no appeal had been preferred to him ; 
but as the judge and the principal sudder ameen were clearly wrong 
in looking at the plaintiff's evidence for proof of the non-payment 
of rents for 1257 and 1258, payment of winch the defendant pleaded, 
instead of requiring the defendant to prove this fact, and as the cases 
must be returned to the first court that the onus of proof may be 
properly adjusted, we think the question of deductions pleaded by 
the defendant should also be taken up and considered. The omis- 
sion to do so in the first court was an oversight, and substantial 
justice requires that these cases should be reconsidered de novo on 
these points. We, therefore, remand the two cases to the first court, 
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that the onus of proof regarding payment alleged by the defendant 
may be enquired into, and also die court's opinion be given as to 
whether defendant is entitled to deductions for the years 1257 
and 1258, as well as for those years for which the judge has allowed 
them. 



The 7th April 1859. 

H.T. Raikes and A. Sconce, Esqs., Judges, andH.V. Bayley, Esq., 
Officiating Judga 

Case No. 660 of 1856. 

Regular Appeal from the decision of Mr. O. Loch, Judge of 
Purneah, dated 21*6 August 1856. 

Beebee Sree Luchmeejee, (Defendant,) Appellant, 

versus 
D. S. Cohen and others, (Plaintiffs,) Respondents. 

Baboos Kishensukha Mookerjee and Hurkalee Ohose, for Appel- 
lant 
Moonshee Ameer Alee and Mr. R. T. Allan, for Respondents. 

Suit laid at Rupees 7008. 

Copies of let- ^. & Cohen sued one Keeruth Singh and his wife Luchmeejee 
ten and regis- to recover rs. 7020, the value of indigo, with interest 
iS^mSSom C°h en sieged that Luchmeejee and Keeruth Singh her husband 
the one party had received rs. 3500 at three different times, under an agreement 
were* 116 tin"*' ^v® 11 * 11 ^? &** Cohen was to receive, in all December 1853, the 
evkfenoe of "a whole of the indigo made in that year by Keeruth Singh, at rs. 110 
notice todefend- per maund. The advances were to be deducted from the total sum 
and make deK- so payable by Cohen ; and the balance of the advances then out* 
very of indigo standing to be paid in money. If defendants failed to deliver all • 
agreement* ** *^ e indigo made in 1853 to Cohen, they were to pay Cohen rs. 140 

Held, that ai- per maund for the balance not delivered, 
ptolftiff should ^ e appellant admits the agreement and the amount of advances* 
more folly have The whole contention between the parties turns upon two pleas, 
proved the let- one f w hi c h ^ that Cohen was bound by the agreement to attend 
testimony of and to see the indigo weighed, and to take delivery, and that appel- 
othenT"*^ °t ^ an * frequently required respondent so to do^ but respondent did 
of them, still, not and would not ; and the other plea is, that the whole produce 
to^th^faan 06 m ^853, of appellant's manufacture, was 40 maunds, and not, as 
mission of let- alleged by respondent, 100 maunds. 

ters on the dates 

in the receipts, to the defendant's not showing what other letters came under those receipts, 

and to the testimony of plaintiff's witnesses generally, the proof of plaintiffs having performed 



his part of the contract and having called upon defendant to deliver the indigo, was sufficient. 

Held also, that the evidence of plaintiff's witnesses in connection with the statements of 
defendant, as to the quantity <>f indigo manufactured in 1853, was such as to require no 
interference on the part of this Court with the judge's decision as to this point. 
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On the first point appellant puts in a letter, dated 23rd Phalgoon 
1260, in which Keeruth Singh stated to R. S. Cohen, agent for D. S 
Cohen, that he, Keeruth Singh, had been ready in November to 
deliver the indigo, but that Cohen had then declared it was kham, or 
not in its marketable order ; and that he, Keeruth Singh, had been 
at Maldah, and had been a long time ill She also cites some wit- 
nesses to prove that appellant had called upon respondent to take 
the indigo ; that respondent did not do so ; that only fifteen or 
eighteen boxes were sent, and, although more were promised to be 
sent, no more were sent 

On the second point appellant calls witnesses to prove that the 
manufacture of 1853 gave an out-turn of only 40 maunds. 

Respondent puts in authenticated registered receipts, showing 
that he had written letters to Keeruth Singh and Luchmeejee, which 
had been received by them, two of the 23rd December and 4th Janu- 
ary, to Keeruth Singh, and one of the 1 2th January, both to him and 
Luchmeejee, and the copies of those letters ; he also puts in a letter 
of the 14th February of Ezekiel Cohen to Keeruth Singh, referring 
to registered letters having been sent to him by D. S. Cohen, calling 
on Keeruth Singh to deliver the indigo, and repeating the demand. 
Ezekiel Cohen deposes to a letter of the 14th February having been 
written and sent by him. Respondent also calls witnesses to prove 
that fifteen boxes, capable of holding 3| or 4 maunds each, were sent 
to Keeruth Singh by Cohen; and that it was stated that more boxes 
were under preparation. 

It is objected by appellant that the writer of these alleged letters 
of 23rd December, 4th and 12th January, is not examined to prove 
them ; that improved copies are insufficient ; then) no letter-book is 
adduced ; and that it is for respondent to prove that those letters, of 
which he puts in copies, were the identical letters referred to in 
Keeruth Singh's registered receipts. The receipts themselves are 
not denied. 

We are opinion that it would have been better for plaintiff to 
have more fully proved the letters, and their exact purport, by the 
testimony of the writer, or other parties cognizant of their con- 
tents. But in this case respondent has proved that he sent letters on 
the dates specified under registered receipts to Keeruth Singh, and 
that the latter received the letters referred to in those receipts ; and 
appellant does not attempt to show what letters, other than those 
of which respondent has filed alleged copies, were received by ap- 
pellant from respondent under those receipts. It is shown, by the 
testimony of the witnesses and the tenor of the admitted agree- 
ment, that Cohen had at the time the strongest motives for writing 
such letters. The respondent's witnesses depose clearly to respond- 
ent's having made demands on appellant to come and weigh the 
indigo ; and that appellant did not do so. We therefore think 
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the evidence on the record fairly justifies the presumption that 
such demands, as are purported to have been made by those letters, 
were made ; that appellant did not adhere to his contract to weigh 
and deliver the indigo ; and that respondent took all proper steps 
to give notice to, and demand of appellant that he should fulfil 
his part of the engagement 

On the other hand oral testimony alone is adduced by appellant 
to show that D. S. Cohen and others went to Keeruth Singh's 
store and saw the amount of indigo, and would not take delivery ; 
but even that evidence shows that this was not in all December, 
as required by the agreement, but some two months later, when only 
a small portion of indigo remained, which was rejected as bad. On 
the whole we are clearly of opinion that the judge's finding that 
respondent fulfilled the terms of the agreement is correct 

It has been attempted tp be argued that appellant, Luchmeejee, 
had no concern with the transaction, and is not bound by Keeruth 
Singh's acts ; but we think the whole evidence on the record shows 
that Keeruth Singh acted as agent for his wife, the appellant 
Luchmeejee, and that appellant is properly liable. 

On the point of the amount manufactured in 1853, it is contended 
that the judge, discrediting the evidence of both parties on this 
matter, should not have struck an average between the 100 maunds 
said to be the amount by respondent, and the 40 maunds said 
to be the amount by appellant, nor have taken a mortgage deed of 
1851 of Luchmeejee, showing about 73 maunds to be the produce 
in 1851, as a basis for giving deenree for 74 maunds ; but that he 
should have required distinct proof as to the actual amount made in 
1853. We have heard and considered the evidence as to the amount 
of indigo produced in 1853, and allowing a margin for the amount 
deposed to by respondent's witnesses, which was 100 maunds more 
or less, the statement of Keeruth Singh, that he was likely to 
have a good year, and the fact that 60 or 70 maunds have been 
made early in the season, we think the decree for 74 maunds 
does not require alteration. 

We dismiss the appeal, with costs. 



Digitized jDy 



Google 



J 



( 421 ) 

The 7th April 1859. 

H.T. Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 

Officiating Judge. 

Case No. 659 of 1856. 

Regular Appeal from the decision of Mr. G. Loch, Judge of 

Purneah, dated 21st August 1856. 

Beebee Sree Luchmeejee, (Defendant*) Appellant, 

VSTSU8 

Mr. D. S. Cohen and others, (Plaintiffs,) Respondents. 
Baboos Kisheneulcha Mookerjee and Hwrkalee Ghose, for Appellant 
Moonshee Ameer Alee and Mr. R. T. AUcm, for Respondents. 

Suit laid at Rupees 1575^2-7. 

This suit was brought by appellant two months after the preced- 
ing suit by Cohen against her for 1575-2-7, balance of money due to 
her from Cohen, owing to Cohen's not having taken delivery as 
agreed 

We do not think it necessary to go into this case with reference 
to our judgment in the foregoing one, and we dismiss the appeal, 
with costs on appellant 

The 7th Apeil 1859. 

H. T, Raikes and A Sconce, Esqs., Judges, and O. Loch, Esq., 

Officiating Judge. 

Case No. 467 of 1858. 

Special Appeal from the decision of Mr. F. B. Kemp, Judge of 
Backergunge, dated 25th December 1857, affirming a decree of 
Pundit Sreenath Bidvabagish, Prvaci/poX Sudder Ameen of 
thai district, dated ISth January 1857. 

Sreenath Roy, (Plaintiff,) Appellant, 

uersus 

Ruttunmalla Chowdhrain and others, (Defendants,) Respondents. 

Mr. J. W. B. Money and Baboo Rcmapersad Roy, for Appellant 

The Advocate General, for Ruttunmalla Chowdhrain- 

Baboo Dwarkanath Mitter, for Rajbullub Roy. 

Bcbboos Shumbhoonath Pundit, KishenJdshore Ghose, and Unoo- 

koolchumder Mookerjee, and Mr. R. T. Allan, for the other 

Respondents. 

This case was admitted to special appeal on the 28th July 1858, The ratgect 
under the following certificate recorded by Messrs. C. B. Trevor and ^f t ^ JjJ£ 

H. V. Bayley. dity of a talook- 

"GourkishoreChowdhree was the husband of one of the defendants, JjJJ^ ffifc 
Unoopoorna, and father of the plaintiff Unoopoorna is found by the mother of plain. 
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tt ^d * H w doo ^ ower cour ^ fl *° have adopted plaintiff; indeed, it is stated in the 
8he°£d adopt! judgment of the judge that this was not disputed in the appeal 
ed plaintiff, before him. 

courts* affirmed " Plaintiff alleges that TJnoopoorna, his adoptive mother, granted 
the pottah and to the defendant Ruttunmalla a meeras talookdaree pottah, dated 
Mdt^da8^ ?3*.°f Assar 1238 B. S., but that be now sued to set it aside as 
cial appeal hav- invalid under the Hindoo law. 

te§ ^n ^two " '^ ne P^^P 8 ^ sudder ameen and the judge have held that the 
grounds, it is transfer wa s valid under the Hindoo law. Ihe principal sudder 
ference^to the ameen was °* opinion that it had been established that the father 
first, that the of the plaintiff died in involved circumstances ; that the alienation 
^J^^^^of a small portion of the estates of her husband by a Hindoo 
fendnnt! the les- widow, to enable her to save from sale for arrears of the Govern- 
*»t from Bub- ment revenue a more valuable portion, was legal under the Hindoo 
Se "* Srcum- kw ^d tne practice of our courts ; that fraud was neither imputed 
stances of neces- nor proved ; that the alienation was a bond fids transaction for the 
been heWtojuI- benefit of the plaintiff ; and that the consideration money had been 
tify the grant of appropriated to the purpose of paying the Government revenue, 
the ^tJfcwhidiwasinaneaa 

mother ; and, " The judge records his opinion thus : ' Whether the alienation by 
S^second^hat ^* e mo ^ er was f° r ^y °f those purposes authorised by the Hindoo 
the danger of l&w, whether the consideration received was appropriated to the 
ls1ateb hew ^ e P ur P 08e °^ P a ?* n 8 the revenue due to Government* and whether 
for arrears of suc h a transaction was bond fide and for the benefit of the plain- 
rfvenue and tiff, are points which have received due consideration from the 
encumbered 're- court-' The judge proceeds : ' It has been ruled by the Sudder 
sources of the Dewanny Adawlut that, for the payment of Government revenue, 
together W were ^ e ^dow of a Hindoo is authorised to alienate a portion of her 
held to justify husband s estate/ He then cites the case of Gooroopersaud Jana 
^^reUefb 11 ver8U * Muddunmohun Soor, dated the 11th December 1856, and 
the creation of Hurrischunder versus Nundlall Dutt, the 21st July 1856, and states: 
tefook^ruraSah ' * ^ ave a " K)ve remarked that the purpose fcr which the alienation 
gmuuds of legal took place is one that is recognised as legitimate by Hindoo law. 
necessity within * * * If the necessity can be proved or safely inferred by "pre- 
tion oT'theUw" sumption, then the alienation must be considered a valid one and 
for the benefit of the plaintiff. The benefit of the plaintiff as 
creating the necessity is the test by which the legality of the 
transaction must be tried.' 

" Then, as to the fact of the necessity, the judge says : 'The necessity 
of saving a considerable estate from the hammer justified the alien- 
ation of a smaller and less valuable one, and must be considered as 
an act highly beneficial to the interests of the plaintiff' And again : 
' I also find that these jumma-wasil-baquees do not by any means 
establish that the profits of the estate of the father of appellant 
were so large as is asserted by the appellant I also fin<£ from 
documentary evidence filed by the respondents, that the father of 
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appellant was indebted ; and, further, that, within a few months 
of his attaining his majority, the appellant himself had recourse 
to a loan for a considerable sum.' The judge further seems to 
rely on the feet that, when the estate was under a surburakar, there 
was not any large margin of profits. 

" The pleader of plaintiff, special appellant, (Mr. Money,) urges : 
L That the burden of proof has been improperly thrown upon 
plaintiff. 

II. That the necessity of alienation must be precisely found, 
as arising from want of funds for the widow to maintain herself, 
or, if she be a guardian, the infant. 

III. That both such necessity and the consent of all the 
co-heirs must be shown, to justify the alienation. 

" On the first point we observe that the burden of proof has been 
thrown on the plaintiff, when it should not have been so. The 
judge states : ' The pleaders of the plaintiff have not been able to sa- 
tisfy me that, at the period of the transaction, or in 1238, the pro- 
fits of the estate were so large, and the estate so unencumbered by 
debt, as utterly to preclude any necessity for the mother of the 
plaintiff to resort to the alienation of any portion, however small, 
of her husband's estate, for the alleged purpose of paying the Go- 
vernment revenue/ And the judge then proceeds to consider the 
jumma-wasil-baquee papers filed by the plaintiff. But the j udge does 
not call upon the defendant for the required proof of the necessity. It 
has been laid down by the Privy Council, (in the case of Hunooman- 
persad Pandey versus Mussumaut Baboee Muraj Koonweree, 
volume VI. page 419, 4th July 1856,) that, where a party neces- 
sarily knows a title to be limited and qualified, he may be rea- 
sonably erpected to allege and prove facts presumably better known 
to him than *to the infant heir, namely, those facts which embody 
the representations made to him of the alleged needs of the estate, 
and the motives influencing his immediate loan. But in that case 
it was a mortgagee dealing with the widow as guardian of an infant. 
It was also held by this Court, on the 11th December 1856, page 
980, in the case of Gooroopersad Jana versus Muddunmohun Soor, 
( a case cited by the judge himself,) that where a Hindoo widow, 
having a minor son living, sells or mortgages from necessity any 
portion of the real estate of her infant son, which she holds in trust 
for him, the burden of proof of such necessity, if it be called in 
question by the minor after reaching his majority, as in all cases in 
which special pleas are pleaded, lies on the mortgagee or purchaser. 
Thus both these cases refer to Hindoo widows acting as guardians 
of infants. But in page 595 of the Decisions of 1856, ( 21st July 
1856,) is a case similar to that now before us, namely, of a childless 
Hindoo widow ; and there also (vide page 605) the purchasers have 
been required to prove the necessity of alienation. 
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" On the second point we are of opinion that the lower courts 
have not shown the necessity of the alienation in that precise way 
necessary to give validity to it under Hindoo law. The feet of a 
valuable estate being in arrears for Government revenue is not of 
itself proof of the necessity contemplated bv the Hindoo law ; nor 
is a general finding, by the judge, of the indebtedness of the widow's 
deceased husband, or of the estate, to preserve which from sale the 
alienation was made, having no very large margin of profits, suffi- 
cient proof of such necessity. The necessity must be shown to be 
from want of funds arising from circumstances beyond the widow's 
control, such as drought, storm, or flood, referred to in the above 
case in page 595 of the Decisions of 1856, or other distinct cause 
of failure of resources of the estate beyond control* 

" We would admit the special appeal therefore on the first and 
second points. On the third point Mr. Money refers us to Jadoo- 
monee's case, Bulnois' Reports of Gases tried in Her Majesty's 
Supreme Cowrt, volume II. page 131 of 1856, in which the ehief 
justice is reported to have expressed the following opinion : ' Ge- 
nerally speaking, alienation of the property, either by gift, sale, or 
mortgage, is qualified only by necessity, and requires the consent of 
the husband's male relatives, or at least (see Colebrooke's Digest, 
page 465) of his nearest relations.' Mr. Money adds that he had 
communicated with the chief justice as to the authorities in support 
of the above opinion ; and that the chief justice referred mm to 
the expressions in Colebrooke's Digest, volume III. pages 459 to 466. 
But Mr, Money was unable to show from those passages anything 
which clearly stated that both necessity and the consent of heirs 
were requisite. On thi6 we, of ourselves, communicated with the 
chief justice, who has authorised us to say that the particular ques- 
tion was not in issue in Jadoomonee's case ; that his opinion above 
cited from Bulnois' Reports was too widely expressed ; and, further, 
that it was only ay dictvm, not a decision, and also that he thought 
that the proposition attributed to him could not be supported, unless 
for ' and' be read ' or.' 

" Under these circumstances we reject the application in regard to 
this third point, admitting it on the first and second." 

Judgment. 

Mr. H. T. Raikes. — The judge's finding is, that the loan to the 
widow benefited the heir, who succeeded her, by saving the estate, 
and that the lease is valid, as no other resources are shown to have 
been available. 

Exception is taken to this finding, because, although the Hindoo 
law allows a Hindoo female to charge the estate of her husband 
with a debt contracted for the purpose of saving the estate from 
Government sale, yet the preservation of the estate should be shown 
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to be necessary for her maintenance, the benefit of the reversioner 
being no such necessity as the Hindoo law provides for. 

Hence, it is argued, arises the distinction between the legality 
of a debt contracted by a Hindoo widow, when acting as heir of her 
husband, and in possession by her own right, and that of a Hindoo 
widow, when guardian for the infant and entitled to have her acts 
judged by the benefit they are calculated to confer on the infant 
heir. 

We are told that, when acting in the latter capacity, the principle 
laid down by the Privy Council in the case of Hunoomanpersad 
Pandey would apply, and the lender would not be held responsible 
for any precedent mismanagement of the estate, provided he had 
himself been no party to it All that he would have to show would 
be, that the estate was represented to him to be in danger, and that 
he lent the money in the full belief that his loan would preserve 
it Whereas, when a lender deals with a Hindoo in possession as 
heir by her own right, he is bound to exercise the caution prescribed 
by the ruling of the Court in the cases of 21st July 1856 and 24th 
April 1858, by ascertaining that the estate had become liable for 
its arrears from failure of its natural resources, otherwise the debt 
would be a personal debt incurred by the widow, but could form 
no charge upon the estate itself in the hands of the heir. 

Thus, it is contended that, in the present case, the judge, in requir- 
ing from the plaintiff proof to show that the estate was productive 
to such an extent that the loan to pay Government arrears was not 
necessary, has thrown the onus upon the wrong party ; that the 
lender should have been called upon to prove that the arrears were 
the consequence of circumstances beyond the widow's control, as 
the ascertainment of such facts was a necessary preliminary on his 
part to ensure the validity of the lease he holds ; and if such neces- 
sity for the loan did not exist, the charge on the estate cannot be 
binding on the heir under the Hindoo law, as ruled in the decisions 
referred to. 

But it appears to me that, as the judge has found, on the proofs 
adduced by the defendant, that the widow had no other resources for 
her maintenance than this estate left by her husband, ( he himself 
having died involved in debt, and the plaintiff, his adopted son, 
having had recourse to a heavy loan soon after reaching his majo- 
rity,) he has decided on the proofs of the defendant to the effect said 
to be necessary by the plaintiff appellant's pleader. The absence of 
all other resources would necessarily render this estate the only 
source of maintenance for the widow, and as such, the preservation 
of it, though doubtless beneficial to the heir eventually, was equally 
necessary at the time to the support of the widow. 

As the finding of the judge leads inevitably to this conclusion, 
there is no real substance in the ground on which exception is 
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taken, namely, that the judge has looked to the benefit of the heir, 
instead of to the immediate wants of the widow, as justifying the sale 
or lease of a small portion of the property. 

So far as the substantial merits of the case required, the onup of 
proof has, I think, been thrown upon the right party. On the 
other hand, as the defendant proved to the satisfaction of the judge, 
that this estate constituted the sole income of the widow, and the 
judge held that plaintiff had failed to show that the profits at the 
time were at all considerable, the finding is against any impeachment 
of waste or extravagance on her part as a cause of the sale ; and on 
these findings the judge has upheld the lease. 

As to the decisions of 1856 and 1858, so much pressed upon our 
consideration by the pleader for the appellant, the first contains no 
finding of fact that the loans charged upon the estate were for money 
advanced for arrears of Government revenue ; on the contrary, the 
judgment distinctly holds that no such arrears were proved. 

There was, therefore, no application of the particular doctrine 
adverted to, but merely the indication of an opinion on the part of 
the presiding judges to the following effect, that " the payment of 
the debts of the widow, unless those debts were incurred for the 
benefit of her husband, or under inevitable necessity, that is, a 
necessity not caused by any act of the widow herself, but by cir- 
cumstances over which she had no control, is not a valid reason for 
sale under the Hindoo law." 

The other case quoted in 1858 is also wanting in the particular 
facts, as, though the mortgage was held to have been made osten- 
sibly to save the estate from sale, the circumstances under which 
recourse was had to this mode of raising the money were not shown ; 
and the principle of the doctrine, recorded in the case of 1856, was 
adverted to as requiring the court below to enter upon this enquiry. 

But neither of these cases, even supposing the exposition of 
Hindoo law therein declared to be correct, determines that the onus 
of proving the nature of the circumstances which give rise to the 
alleged necessity, must invariably be thrown upon the lender ; and 
though freely admitting the distinction contended for by the pleader 
of appellant between the position and duties of a Hindoo female 
exercising proprietary rights as the heir of her husband, and one who 
acts in regard to his property as the guardian of his minor heir, 
I think there must still be a limit in each case to the responsibility 
incurred by the bondjide lender. 

Elberling, in his Treatise on Inhertiance y has collated all the au- 
thorities on this subject, and at page 73, Section CLXV., thus refers to 
them : " The widow is thus in her right as wife entitled to enjoy the 
property of her deceased husband, and as heir is bound to apply 
it for his spiritual benefit Generally she cannot make gifts or sell 
or mortgage the property, because, after her death, the property is 
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to go to the next heir of her husband When a sale or mort- 
gage becomes necessary for any indispensable duty, religious or 
secular, or for her maintenance, it is valid, because duties must be 
performed, and she has a right to her maintenance out of the pro- 
perty/' Now it has been admitted by the appellant's pleader, that 
the payment of the Government dues is an iTvdispendable duty, 
and must therefore be one which the Hindoo law recognises as 
binding on the widow ; but it is argued that, if by waste or neglect 
the estate has fallen into arrears, no incumbrance can be created on 
it by the widow for the purpose of saving the remainder, and that, 
although the smallest portion of the Government kist remaining 
unpaid will inevitably subject the entire estate to sale, no one can 
safely advance the money on any pledge of the property, as the 
impending sale is the consequence of the widow's waste, and the 
Hindoo law forbids ber repairing her error, by refusing to recognise 
any title she may wish to create to save any part of the estate from 
the effect of the sale. 

Doubtless, for obvious reasons, the Hindoo law could not specifi- 
cally provide for a case of Government sale ; but it is not consistent 
with Hindoo law that the widow should passively allow the estate 
of her husband to be swept away, when the sacrifice of a small 
portion of it would preserve the greater part, and the act of sale 
or mortgage would apparently come within the line of secular 
duty imposed upon her, and render valid any such alienation inde- 
pendent of the precedent mismanagement which may have caused 
the necessity. If then the alienation be in proportion to the Go- 
vernment demand, and the lender be able to show that he used due 
caution in ascertaining the apparent truth of the representations 
made to him regarding the jeopardy of the estate, there seems 
nothing in the spirit of the Hindoo law to prevent the recognition of 
his rights against the successors to the property ; and certainly pub- 
lic policy seems to require that such legitimate means of staying 
a sale should be available to the widow. 

After careful consideration, then, I consider that the defendant 
must be held to have adduced sufficient proof to show that, when 
the husband died, he left nothing but his landed property in per- 
gnnnah Chunderdeep for the maintenance of the widow, who had, 
consequently, no other sources of income to depend upon for her 
support ; that the defendant also proved, to the satisfaction of the 
judge, that the sale of this property for Government arrears was, 
at the time stated, most imminent, and was prevented by defendant's 
advancing part of the money, and that the lease was executed in 
her favor ; that nothing on the record tends to show that defendant 
had knowledge, or reasons for suspecting, that the pending sale 
was caused by waste or extravagance on the part of the widow 
in possession ; and that plaintiff has failed to prove to the satisfac- 
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tion of the court below, that the assets of the property at the time 
were so considerable that the risk of sale was solely attributable 
to previous mismanagement on the part of the widow. As to the 
point that the defendant was bound to show that adverse seasons, 
or some inevitable calamity, had exhausted the property and 
brought it to the hammer, as the only, legal ground on which 
a charge of this nature on the property can be made valid under 
the Hmdoo law, I do not find that the precedents quoted form 
any judicial ruling on the point ; nor do they profess to give the 
precise authority under the Hindoo law which inculcates this 
peculiar doctrine. I would rather say that no such general rule 
should be laid down, but that, when a mortgagee seeks to enforce 
his lien against property in the hands of the heir under circum- 
stances like the present, he must prove that the representations, 
which induced him to advance his money, disclosed such a state 
of facts as showed that the maintenance of the widow was dependent 
on the preservation of the estate, or that the performance of some 
duty enjoined by the Hindoo law justified the alienation, 

For the above reasons I decline to interfere with the judge's 
decision, and would reject this special appeal, with costs. 

Mr. A. Sconce. — This is a case brought by special appellant, 
Sreenath Roy, adopted in 1247 by Unoopoorna Chowdhrain under 
the authority of a deed executed by her deceased husband, Gour- 
kishore Roy Chowdhree, to set aside an hereditary talookdaree 
pottah granted to the defendant, Ruttunmala Chowdhrain, on the 
13th Assar 1288. The principal sudder ameen, who first tried the 
suit, held the pottah to be valid ; and on appeal, the zillah judge 
has affirmed that judgment 

The conclusions of fact and of law found by the judge may be 
given as follows. First, as to the facts, the judge holds it to have 
been, by the defendant, the lessee, proved that the pottah was grant- 
ed on the 13th Assar 1238, by Unoopoorna Chowdhrain, she being 
at that time in possession of the share formerly held by her deceased 
husband in the estate pergunnah Chunderdeep ; that the sum of 
rs. 2750 paid by the lessee was a fairand adequate consideration ; that 
between the lessor and lessee the transaction was done in good 
faith ; that the purpose for which the lease was made was recited 
in the deed, namely, to enable Unoopoorna, the lessor and zemin- 
dar, to discharge an arrear of revenue due from her estate ; that for 
the recovery of this arrear the estate was advertised for sale on the 
16th Assar 1258 ; that the sum due, rs. 3083, was paid into the 
public treasury on the 1 4th Assar ; and that this payment was 
almost wholly contributed from the consideration money received 
from Ruttunmala on the day previous. The judge has also held 
the defendant to have proved that the father of plaintiff, special 
appellant, died in debt ; that, owing to the disputes of the co-sharers 



Digitized by 



Google 



( 429 ) 

of the estate Chunderdeep, f he revenue was not punctually paid, 
and at the instance of the collector a surburakar was appointed to 
collect the rents ; that the accounts of the surbarakar do not show 
any large margin of profits ; that the plaintiff himself, within a few 
months of his attaining his majority, had borrowed a considerable 
sum ; and, finally, that the plaintiff, either with respect to debts 
chargeable to the estate, or the assets of the estate, had failed to 
satisfy the judge that the assignment to the defendant should have 
been dispensed with. 

Next, the points of law ruled by the judge were, that, under cir- 
cumstances of necessity, a Hindoo widow might alienate portions of 
her husband's estate ; that in this case the necessity was determinable 
by the benefit of the plaintiff; and that this benefit was secured by 
the payment of Government revenue from funds derived from defend- 
ant, the lessee, and by the avoidance of the sale of the parent estate. 

Such being the nature of the judge's decision, the first question 
raised for determination in special appeal is the mode in which 
the judge ascribes the incidence of the burden of proof. It is assumed 
by the admitting judges, that the zillah judge has inverted the 
legal obligations of the parties by absolving defendant, the lessee, 
from the submission of proof of the necessity of the alienation, and 
casting that obligation on plaintiff But from the statement above 
given, of the grounds of the judge's decision, it seems clear that, in 
the first instance, he looked to the defendant to show cause which 
should legally justify the alienation made in her favor by Unoo- 
poorna, the adoptive mother of plaintiff As to the legal nature of 
the necessity, the judge's opinion may be right or wrong. That 
matter I will immediately consider. But, at any rate, it was from 
proof adduced by the defendant, that his conception of the circum- 
stances taken to constitute the necessity of the alienation was 
drawn. It is true that the judge also remarks that the plaintiff 
had failed to show that the alienations might have been avoided, 
either with respect to the family incumbrances or the assets of the 
property ; but on these points the judge had to consider the counter- 
proofs offered by the plaintiff, and, so far as he was concerned, the 
pleas in question were of a special character, asserted in opposition 
to the main ground of necessity taken by the defendant. 

The second question which we have to consider is the legal 
character of the necessity which, in the opinion of the judge, has 
been held to substantiate the validity of the defendant's lease. 
It is suggested by the admitting i udges, that the necessity should 
be shown to spring from want of funds arising from circumstances 
beyond the widow's control, such as drought, storm, or flood, or other 
distinct cause of failure of resources of the estate beyond control ; and 
that, in this case, arrears of Government revenue, and a general find- 
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ing as to the indebtedness of the widow's deceased husband, or as to 
the profits of the estate, do not create the legal necessity contem- 
plated by Hindoo law. Here it is not said absolutely that a 
narrow range of profits and the pressure of the husband's debts 
might not operate, in connection with an arrear of revenue, to the 
legal justification of the lease assigned by the widow ; but rather 
perhaps doubt is expressed as to the precision of the judge's finding. 
Now, I may repeat that the judge has declared that the public sale 
of the zemindaree for arrears of Government revenue was imminent, 
and that the sale of the estate, including the share which, on his 
adoption, became the property of plaintiff was averted by the as- 
signment by way of lease of a portion thereof to defendant Again, 
as to the origin of the arrear, the judge takes a variety of causes 
into consideration. He refers to the disputes of the joint proprietors 
of the zemindaree which, in the year following the intended sale, 
led to the attachment of the estate ; to the comparatively limited 
profits of the estate ; and to the debts left by Gourkishore Boy, 
lather of plaintiff ; and, putting all these facts together, the threaten- 
ed sale, the payment of the arrear, and the difficulty which the 
widow had in meeting all the claims upon her, he held the necessity 
for the alienation to have been made out 

The zillah judge, in support of the view which he took of the 
legal necessity pressing upon the widow, referred to a decision pro- 
nounced in this Court in the case of Gooroopersad Jana and 
another, on the 11th December 1856, (page 980 of the Decisions,) 
wherein it was determined that a bond fide mortgage, entered into by 
a mother, in ' order to provide for payment of Government revenue, 
should be held to have been done for the benefit of her minor son 
and to be valid under the Hindoo law ; and, in order to meet the 
argument arising from that judgment, as well as from the very 
important decision passed in the Privy Council, in the case of 
Hunoomanpersad Pandey, (Moore, volume VI. page 393,) the 
counsel for special appellant in their addresses to the Court 
sought to distinguish between the position of the two widows, 
whose acts formed the subject of discussion in the cases quoted, and 
of Unoopoorna Chowdhrain in the present case. In the former 
cases, the widows, having living sons, acted as managers of the 
-estate which had devolved on them. In the present case, Unoo- 
poorna, at the time she granted defendant's lease, had not adopted 
plaintiff, and held her husband's estate as his widow. Now, with- 
out assenting to the distinction attempted to be drawn, with respect 
to a mortgagee or lessee, according as the widow, having in both 
cases a limited and qualified power, acted in one capacity or the 
other, it is clear to me that the ground for the distinction does not 
in this case arise. 
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In the case of Hunoomanpersad Pandey, in which, as already 
said, the charge under discussion had been created by a mother act- 
ing on behalf of her infant son, it was remarked that the power of 
the manager of an infant heir, to charge an estate not his own, 
being by Hindoo law limited and qualified, can only be exercised 
in case of need or for the benefit of the estate. But where, in the 
particular instance, the charge is one that a prudent owner would 
make in order to benefit the estate, the Ixmdfide lender is not 
affected by the precedent mismanagement of the estate. The actual 
pressure upon the estate, the danger to be averted, or the benefit to 
be conferred upon it in the particular instance, is the thing to be 
looked to. And it is added : " their lordships think that the lender 
is bound to enquire into the necessities for the loan, and to satisfy 
himself, as well as he can with reference to the parties with whom 
he is dealing, that the manager is acting in the particular instance 
for the benefit of the estate. But they think that if he does so 
enquire and act honestly, the real existence of an alleged sufficient 
and reasonably credited necessity is not a condition precedent to 
the validity of his charge." Now it has been contended for 
special appellant, that a lessee or mortgagee, or vendee, taking an 
interest in an estate from a Hindoo widow previous to the adoption 
of a son by her, must do something more, by way of proof, to establish 
the necessity of the charge or assignment, than has been held, in 
Hunoomanpersad's case, sufficient when the charge was created 
by a widow acting on behalf of a son living- at the date of the 
charge. But, as at present advised, I am not satisfied of the 
distinction thus attempted to be drawn, with respect to the obliga- 
tion incurred by a bond fide assignee, between the limited interest 
of a widow acting as manager and the limited interest of a widow as 
a widow, or, if I may say so, as the prospective mother of an adopt- 
ed son. The principle to be followed is not, I apprehend, the direct 
enlargement of a legally limited power, but rather the recognition 
of the possible occurrence of a pressing difficulty, and the support 
due to a bond fide lessee or mortgagee dealing with a widow, no 
doubt partly for his own advantage, but also for the relief of the 
estate held by the widow. But be that as it may, the distinction in 
this case can have no weight. In this case the decision of the zdllah 
judge is professedly based on substantial proof, given by the lessee, as 
to die necessity of the relief obtained from her ; and whether in any 
case lesB full proof, or proof of an ostensible, not of real, necessity, 
should suffice, we need not consider. The issue before us, therefore, 
does not primarily depend upon the proper attribution of the incidence 
of proof, but upon the view taken by the judge of the justifying 
cause of the lease. 

Now the decision of the judge must, I apprehend, be looked at in 
two senses, first, as to the legal nature of the cause or causes which 
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led to the transaction ; and, second, as to the evidence by which the 
cause or causes have been found in this case to be in operation. 
Upon the first point I think there can be no doubt that the parti- 
cular necessity for the sale, held on this occasion to operate, falls 
within the conditions of the Hindoo law, that is, an encumbered 
widow driven by difficulties, not of her own creation, to assign a 
small profitable interest in an estate for the purpose of saving the 
whole from an immediately imminent public sale. The subject is 
one of very general and very serious importance. Certainly, we 
are not lightly to enlarge the rights or the discretion exercisable by 
a Hindoo widow, or lightly to extenuate the peril which a stranger 
incurs in dealing with one whose interest in an estate he knows to 
be restricted by positive incompetency. Nevertheless, exceptions 
are legally admissible ; and the justifying circumstances, in this case 
accepted, seem to me to fall within the exceptions of the law. The 
learned advocate general, it seems to me, put the matter in a strong 
light Admit, Mr. Ritchie remarked, by way of argument, that the 
widow had been somewhat extravagant and had not husbanded her 
resources as the best prudence would have dictated ; but the pub- 
lic sale of the whole estate drew near ; within three days, if provi- 
sion to liquidate the arrear had not been made, the entire estate 
would have been sold. Time did not serve for a prolonged or very 
complete enquiry ; and, under such circumstances, it was obviously 
the interest of the plaintiff that, to save the whole property, the fair 
lease of a small part should be created. But a possible case of 
this kind is not now before us. Here we have a joint case of press- 
ing urgency and of involuntary incumbrance ; and these conditions 
incontestably fall, as admitted in the decision of the 21st July 1856, 
and in all the cases quoted to us, within the provisions of the law. 

Next, as to the evidence which has satisfied the judge upon these 
points, his inferences are not open to question in special appeal 
His statement as to the amount of the debts incurred by the hus- 
band of Unoopoorna is without details, but the weighty obliga- 
tions incurred by the widow are given more at large in the judgment 
of the principal sudder ameen, which the judge adopts and affirms. 
I need not repeat the facts which Mr. Kemp held to be demonstrative 
of the existence of the necessity that pressed upon the widow ; and 
his conclusions are, I take it, binding upon this Court 

Mr. 0. Loch. — A Hindoo widow, having the power to adopt, 
but not having adopted, sold part of the hereditary property to 
obtain funds to pay the Government revenue due from the estate, 
and thereby preserved it from public sale. She afterwards adopted 
the plaintiff, who now seeks to set aside the above sale on 
the ground that his adoptive mother, having, at the time of the 
sale, only a life interest in the property, had no power to alienate ; 
that a sale by a Hindoo widow is only valid in cases of necessity 
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prescribed by the Hindoo law ; that the present was not such a 
necessity as justified the alienation; that, as laid down in the 
decisions of the Court of 1856 and 1858, alienation arising from 
the Government demand for revenue could only be considered 
necessary and justifiable when the arrear was occasioned by natural 
causes injurious to the estate, such as drought, inundation, &c. ; that, 
in the present case, there was nothing to show that the difficulties 
which led to the sale were not occasioned by the extravagance of 
the widow ; that the resources of the estate were ample ; and the 
plea set forth by the opposite party, that the sale was for the 
benefit of the reversioners, was untenable. And it was urged that a 
distinction should be dr&wn between the case of a Hindoo widow 
who had adopted a son, and a widow in the enjoyment of an estate as 
proprietor with a limited interest. For in the former case, as laid 
down in the decision of the Privy Council in the case of Hunooman- 
persad Pandey, reported at page 419, volume VI. of Moore's Indian 
jReportey the purchase would be valid if the purchaser had acted in 
good faith and had sufficient proof of the existence of an immediate 
necessity which required a sale when he purchased ; for he would 
then have no occasion to inquire into the origin of that necessity, 
whether it arose from the mismanagement or extravagance of the 
widow, or from natural causes ; but in the latter case, when the 
widow was in possession as proprietor, the purchaser was bound to 
enquire into and ascertain that there was a legal necessity for the 
sale ; that the mere liability of the estate to sale for arrears of 
Government revenue, such arrears having been caused, not by 
natural causes, but by the misconduct of the widow, was not a 
necessity justifying the sale, unless it were made with the consent 
of the reversioners. 

Great pains have been taken to impress upon our mind the 
difference in the status of a Hindoo widow who has adopted a son, 
and of a widow in possession as proprietor for life. The former, it 
is urged, can sell for the benefit of the heir, provided an immediate 
necessity, such as an arrear of Government revenue, exists ; and 
the purchaser, as laid down in the decision of the Privy Council 
quoted above, is not bound to enquire into the cause of necessity ; 
but the latter can only sell when the necessity is such as is laid 
down by the Hindoo law, namely > to preserve her maintenance, or to 
perform the prescribed religious duties ; but that a private sale of 
a portion, to preserve the rest of an estate from Government sale, 
is not such a necessity, unless the arrears have been occasioned by 
natural causes. The decision of the Privy Council, in the case 
of Hunoomanpersad Pandey, has materially altered the position 
of a mortgagee or vendee from a Hindoo widow. It has relieved 
him from much responsibility, and only requires him to have acted 
in good faith, and to have been satisfied of the existence of an 
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immediate necessity for the money at the time of his transaction with 
the widow. In the case quoted above, it is urged that the widow 
had adopted a son ; but the mortgagee's or vendee's position and 
responsibility do not rest upon the position of the widow, but on the 
fact of a necessity then existing, and on his own good faith in the 
transaction. The chief point, therefore, to be looked to, in all 
these cases, appears to be the necessity under which the sale is 
alleged to have been made, and the conduct of the purchaser. Ne- 
cessity justifying sale cannot, I think, be restricted to the conditions 
prescribed by Hindoo law, which are very limited, but must be ex- 
tended under the existing state of things, and under a new system 
of law materially affecting the rights of property, introduced subse- 
quently to the Hindoo system. The private sale or mortgage, by a 
widow, of part of an estate, to save the remainder from a revenue 
sale for arrears to Government, is an act not contemplated by the 
Hindoo law ; but it is admitted that* under certain circumstances, the 
widow is justified in making such a sale. In the present case we find 
that the judge considers that a necessity which rendered the sale 
justifiable did exist From the evidence before him he finds that 
the late proprietor died in embarrassed circumstances ; that plain- 
tiff, when he came of age, was, owing to his embarrassed circum- 
stances, also obliged to contract a loan, showing thereby that the re- 
sources of the estate were insufficient for the support of the family, 
or had been diverted into other channels, such as the payment of 
debts. He finds that the danger to the estate by Government sale, 
which was advertised to take place on a date close at hand, was 
imminent ; and that, owing to this private sale of a part of the pro- 
perty, the remainder of the estate was saved, the arrears of Govern- 
ment revenue having been paid up from the purchase money ob- 
tained from the vendee. There is nothing illegal in this finding ; 
nor has the judge, as alleged by the special appellant, thrown 
the burden of proof on the wrong party. I would therefore con- 
firm the order of the lower court, and dismiss the appeal, with costs. 
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The 7th April 1859. 

H. T. Raikes, Esq., Judge, and H. V. Bayley, Esq., Officiating Judge. 

Petition No. 892 of 1858. 

Application for Special Appeal from the decision of Mr. E. F. 
Madcliffe, Additional Judge of Chittagong, dated 24th 
February 1858, affirming that of Baboo Womachurn Roy, 
Mooiisiff of Rungunnea> dated \2th December 1856, in the 
case of 

Akbar Alee and others, Plaintiffs, Petitioners, 

versus 
Bhowaneechurn Qhose and others, Defendants. 

Moonshee Ameer Alee and Mouivee Aftaboodeen Mahomed, for 

Petitioners. 
Roy Sreenath Sein, for Defendants. 

It is hereby certified that the said application is granted on the Case remand- 
following grounds. <4> ***** .*j* 

The special appellants urge that they were not judgment debtors, J ^cWiywhe. 
and, therefore, that the judge's ruling, that their rights and interests ther ■p*** 1 »p- 
should pass under the sale in execution, is incorrect jud^ent deb™ 

On a perusal of the judge's decision, we find that the plaintiffs ore, whose 
and judgment debtors are said to have held lands jointly ; but it is £jj^ 8 ^ gu ^ 
not by any means shown that the plaintiffs, special appellants, were could be sold, 
judgment debtors conjointly with the other judgment debtors, 
and that, therefore, plaintiffs' rights and interests could be sold as if 
they were those of judgment debtors. 

The special respondents in no way attempt to meet this objection, 
but plead that, the judge's finding being one of fact, no special 
appeal is admissibla 

But where there would be, as above shown, a substantial defect 
and injustice if rights and interests of parties were sold under a 
decree, as those of judgment debtors, when they are not judgment 
debtors, this plea of special respondents is futile. 

We remand the case, that the judge may find clearly whether 
special appellants are judgment debtors, whose rights and interests 
as such could be sold, and then decide the case accordingly. 
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The 13th April 1859. 

H.T. Raikes and A. Sconce, Esqs., Judges, and H. V.Bayley, Esq., 
Officiating Judge. 

No. 920 of 1857. 
Regtdwr Appeal from the decision of Mr. H. S. Thompson, 
Principal Sudder Ameen of West Bardwan. dated 7th August 
1857. 

Musst Lodhoomona Dassee, (one of the Defendants,) Appellant, 

versus 

Gunneschunder Dutt and Kistochunder Dutt, (Plaintiffs,) Respond- 
ents. 

Baboo Ramapersad Roy, for Appellant. 

Baboo Kishenkishore Otiose and Mr. R. T. Allan, for Respondents. 

Suit laid at Rupees 9036-3-8. 
It not being Appellant's pleader informs us that this suit was brought by 
nwte and fair *^ e Pontiffs, the nephews of Rakhal Dass, to secure possession of 
of deceased lent the estate left by Kakhal Dass, as his heirs at law on the death of 
wUi "rwred^tobe k* 8 ^^ow. ^ e principal defendants sued were the mother and 
spurious, nor married sister of Rakhal Dass, and her husband Anuntram. They 
felted her^ hto statec * ^^ ^ a khal Dass, being in possession of his share of a 
through* waste, divided estate, died in 1256, after making a will, by which he 
the lower court secured a maintenance for his mother and widow, and devised his 
inezduiiiVher property in trust to Anuntram, the husband of his married sister, 
from possession with an allowance of rs. 25 per mensem, to be managed for his sis- 
awardhig main, ter's benefit The widow died in 1261, but the mother was 
tenance only, still alive, and Anuntram managed the estate in accordance with 
the will of the deceased. The principal sudder ameen has set 
aside the will as spurious, and, while admitting in his judgment 
that the mother was entitled, under the Hindoo law, to succeed to 
the estate of her son as next heir on demise of his widow, has permitted 
the plaintiffs to take possession of the estate at once, assuming that, 
because the mother had supported the will set up by Anuntram 
and had accepted maintenance at the rate therein provided, she was 
excluded from claiming succession, and had, moreover, forfeited her 
right to possession by committing waste. These grounds, the 
pleader argues, are untenable, inasmuch as the will set up by Anunt- 
ram having failed, his client is entitled under the Hindoo law to 
succeed ; and there has been no waste committed either by his client, 
the mother, or by Anuntram, who has held as trustee only, without 
the power of alienating the property entrusted to him. 

Judgment. 
As this appeal has been argued on the part of the mother only, 
who has been excluded from enjoyment of the property of her 
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son for the reasons given by the* principal sudder ameen in his 
judgmeA, we have merely to determine whether they are legally 
sufficient to exclude the appellant or not. 

The principal sudder ameen relies on his judgment upon Con- 
struction 942, as authority for holding the appellant bound to be 
satisfied with the maintenance of ra 10 per month provided by the 
will, and on the Sudder Court's decision of the 24th January 1854, 
as excluding her from possession of the estate on the ground of 
waste. But neither of the authorities can have any reference to the 
circumstances of this case. 

The part of Construction 942, which we suppose the principal 
sudder ameen deemed applicable to this case, is contained in the 
following question, on which the ruling there promulgated is founded. 

That question was : " can a person, who still holds, or within twelve 
years has held, possession of a portion of land in an ancestral 
undivided estate as maintenance, claim to have the estate divided, and 
his specific share allotted to him ? or can the circumstance of his 
having been content with a maintenance, and not having received a 
specific portion for a period exceeding twelve years, bar his claim 
to a separate possessidn of his own share whenever he thinks fit to 
demand it V The circumstances on which the question is raised are 
so entirely dissimilar from those we have before us, that the ruling 
on the point need not be gone into. Had the will been in force, 
and had the mother at some time sought to enforce the rights, the 
question as to how far she was bound by the acceptance of a main- 
tenance during a period of years, and precluded from disputing 
the will, might have arisen : but the point is not one we have to 
consider in this light in the present case, and, as the case stands in 
thepresent record, the Construction is not applicable. 

The second authority quoted by the principal sudder ameen is 
the decision of this Court of the 24th January 1854, which decision 
dispossessed a Hindoo widow from her husband's estates on proof 
of waste. But the Court in that judgment did not substitute an 
allowance to the widow for her maintenance, but, on the contrary, 
provided that her husband's heirs were bound to account to her for 
all receipts from the property, and merely placed them in possession 
as her trustees. The precedent, therefore, even if the facts proved 
waste on the part of a female holding a life interest only, does not 
support such a decision as the principal sudder ameen has given, 
namely, to vest the plaintiffs as next heirs of the late proprietor with 
uncontrolled power over the property, and payment to the mother 
of a monthly allowance of rs. 10. 

But we do not see that the facts found by the principal sudder 
ameen support a charge of waste. His reasoning is, that the mother, 
by supporting in the reply the spurious will, under cover of 
which Anuntram has committed waste, is a party thereto, and 
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is subject to the penalty of one who, in her situation as tenant 
for life, commits waste. But even to the extent here assigned, the 
facts on record do not bear out the principal sudder ameen's con- 
clusions. Independent of Anuntram's authority being of a limited 
nature, the sales effected by creditors are only of his lights and 
interests ; and it is very questionable whether they could, by their 
own terms, convey away any portion of Bakhal Dass' estate ; but, 
At the same time, it is impossible to presume that the mother's 
object, in assenting to the will, was to farther any scheme of Anunt- 
ram in alienating the property. So far as the will goes, she derives 
no such power under it ; it is therefore difficult to conceive how the 
mother's acceptance of it can be held to be indicative of fraudulent 
intent regarding transfers, the validity of which the will itself 
would not support 

On the whole, then, we are not satisfied that the record contains 
proof of any facts which justify the exclusion of the mother as heir of 
near son, ami warrant the immediate entiy of the nephews as hein 
into the estate left by Bakhal Dass. The effect of the lower court's 
decree, therefore, must be limited to the canoelment of the spurious 
will, and the order for immediate possession by the plaintiffs must be 
reversed. 

The appellant is entitled to receive her costs on this appeal from 
the plaintiffs. 
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The 13th April 1&59. 

A. Sconce, Esq., Judge. 

Application for Review of Judgment passed by Messrs. B. J. 
Colvin, A. Sconce, and J. S. Torrens, in cases Nos. 587 and 
' 588 of 1867, dated 12th March 1858. 

Case No. 140 of 1858. 

Mrs. Barbara Sarah Jane Rainey, Respondent, Petitioner, 

versus 
Bhugwanchunder Ghose and others, Appellants, Opposite Party. 

Messrs. J. W^ B. Money and R. Norris, and Moonshee Ameer 
Alee, for Petitioner. 

Case No. 141 of 1858. 

Mrs. Barbara Sarah Jane Rainey, Respondent, Petitioner, 

versus 
Woomachurn Ghose and others, Appellants, Opposite Party, 

Messrs. J. W. B. Money and R. Norris, for Petitioner. 
Baboos Kishenkishore Ghose and Bungsheebuddun Mitter, for 
the Opposite Party. 

This is an application for a review, of a decision pronounced by jJ^JJ $£ 
this Court on the 12th March 1858, (page 416 of Decisions,) by a.aiiowed in tb- 
bench of three judges, of whom I alone am at this time attached to the JJ®^ °* ^^ 
Court Petitioner had obtained two summary decrees for enhanced turb original d* 
rent due by her tenants on account of the years 1254 and 1255 ; and croe - 
the tenants having brought the present action to set aside those 
summary decrees, the question brought before this Court for decision 
in the special appeal above adverted to, and now again raised, is 
the legal competency of the collector to make an order for the 
enchancement summarily sued out 

The former rent payable by the tenants, plaintiffs in this action, 
was rs. 418-4 : ana on the 20th June 1845 petitioner obtained a 
regular decree, which declared her right to enhance, and fixed the 
rate chargeable upon appellants at 8 annas a beegah, but left the quan- 
tity of land upon which this rate was to be imposed, to be ascertained 
by a future measurement. The words of the decree were : " it is the 
privilege of a zemindar to measure his land and call on a ryot to attend ; 
but in this case, should the ryots object to the measurement, they 
may, at any time before the 15th February 1846 (1252), apply to have 
the land measured in execution of this decree ; but it will be neces- 
sary on their part to deposit the wages of an ameen." Thus, no 
doubt, it would appear to have been the intention of the decree, that 
the aid of the court should be given in execution of the decree of 
20th June 1845, to determine the amount of theenhanoed rent pay- 
able by the tenants under its terms ; but neither party invoked the 
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aid of the court, and no further steps were taken with the cogni- 
zance of the court It happened, however, that, in the course of 
1253, a deputy collector in the course of his official duty was 
engaged in survey operations in the neighborhood of the village 
within which the lands occupied by the tenants of petitioner were, 
situated ; and that for the purposes of the survey, which it was the 
duty of the deputy collector to execute, he undertook to survey also 
these lands, and tnus ascertained the cultivated area occupied by 
these tenants. Thus, petitioner, assuming the cultivated land occupied 
by her tenants to have been definitely determined, professes to have 
served a notice upon them on the 23rd April 1847, to pay enhanced 
rent from the beginning of 1254 : and, subsequently, as the sequence 
of that notice, she brought the summary suits which form the sub- 
ject matter of the actions now under discussion. 

In our decision of the 12th March 1858 we held that the col- 
lector had no legal jurisdiction in the matter, and that the summary 
decrees for the enhanced rent' should be set aside ; and the ground 
upon which the application for a review has been argued is, that 
substantially the survey of the deputy collector and the notice of 
23rd April 1847 should be accepted as done in execution of the 
decree of June 1845, so as to empower the collector to enforce the 
payment of rent, the amount of which, this argument assumes, had 
been already decided in a regular action. 

As to the question of rate there could be no difficulty. The 
decree of June 1845 upon this point was explicit. And again, it 
may be allowed that some, if not all of the tenants, were personally 
present when the deputy collector's survey was going on. But 
the deputy collector's proceedings were not in any sense taken as a 
judicial enquiry binding upon the tenants. The petitioner and 
her tenants were not parties before that officer ; and it was not at 
all his business to adjudicate upon the extent of the assessable land 
in the tenants' occupation. It may be that the quantity of culti- 
vated land was rightly expressed by the deputy collector ; it may be 
that the notice of 23rd April 1847 was by petitioner upon the 
tenants actually served ; but petitioner's claim raised the rent from 
rs. 418 to rs. 2739 ; and as the very statement of this claim brings 
up the question of the tenants' liability for the larger sum, necessa- 
rily the collector would have to consider whether he should award 
rs. 2739 or any lesser sum between that amount and the old rent 
of rs. 418. We could, it seems to me, only recognise the collector's 
jurisdiction upon the assumption that the amount had been already 
adjudicated, and was no longer open to question. But such an as- 
sumption was obviously in this case impossible. The tenants cer- 
tainly never expressed their acceptance of the deputy collector's 
survey, nor, failing their assent, were they legally bound by his acts. 
As the case came before the collector in the summary suit, the 
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amount of enhanced rent was still open to adjudication ; and thus 
it seems to me, under the restriction of Section X. Regulation VIII. 
of 1831, the summary suit could not, by the collector, be legally 
entertained. For these reasons I think this application must be 
rejected. The same order applies to the second case. 



The 13th Apeil 1859. 

H.T. Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 597 of 1858. 

Special Appeal from the decision of Mr. J. Grant, Judge of 
Dimagepore, dated 9th March 1858, reversing a decree of 
Baboo Madhubchunder Chowdhree, Acting Sudder Ameen of 
thai district, dated 28th Jam/wary 1857. 

Musst. Khemamoyee Chowdhrain and others, (one of the 

Defendants,) Appellants, 

versus 

Mahomed Chowdhree, (Plaintiff,) and Anundgopal and others, 

(Defendants,) Respondents. 

Motdvee Murhumut Hossei/a and Baboo Bhoobu/n/mohun Roy, for 
Appellants, Eayparte. 

This case was admitted to special appeal on the 21st September Held that, 
1858, under the following certificate recorded by Messrs. H. T. Raikes "o^entl™ £ 
and J. EL Patton. the plaint of a 

"The petitioner pleads in special appeal, that the judge has decreed JSSpeMJd * 
against her a claim for damages for refusing a rent-receipt to the magwunder^eX 
plaintiff, but alleges that the plaint does not aver the refusal by ^^^ni" 
petitioner to give a receipt ; only that the acknowledgment given of 1793 and the 
was not to the effect desired by the plaintiff. Such a claim, ?^^ r c<mrt, j 
therefore, cannot procure plaintiff damages according to Section ffiprfi 1353 
LXIII. Regulation VIII. of 1793. v ^^ Ded! 

" We observe that the judge records in the decree that petitioner Secre^^But 
refused the receipt, but also observes that the case is in its circum- the order de- 
stances similar to case No. 15 of 1855 between the same parties. a'^ceip^wM 
Now, petitioner shows us that the order of the judge in No. 15 of affirmed. 
1855 was reversed by this Court in special appeal, because there 
was no proof on the record that plaintiff had demanded a receipt 
from petitioner, which proof was necessary to justify the imposition 
of the penalty prescribed by the law. 

" As this case also seems to be wanting in this particular, we 
admit the special appeal, to try whether the finding of the judge is 
sufficient to warrant the decision." 



Digitized by 



Google 



( *« ) 
Judgment. 

On a reference to the plaint, we find that there is no mention 
there of a demand for a receipt, to justify a decree for penal damages 
under Section LXIII. Regulation VIII. of 1793 ; ana concurring in 
the judgment of the Court of 20th April 1858, page 764, Decisions, 
we, reverse the decree of the judge as to penal damages, but affirm 
the decision of the court of first instance, decreeing to the plaintiff 
a receipt 

We decree this appeal with this modification. Costs will be paid 
by respondent in proportion to the amount decreed in this appeal. 



The 13th April 1859. 

EL T. Raikes and A Sconce, Esqs., Judges, and H. V. Bayley,Ebq., 
Officiating Judge. 

Caae No. 953 of 1857. 
Special Appeal from the decision of Mr. W. T. Trotter, Judge 
of Mymensing, dated \%th May 1857, affirming a decree 
of Mr. J. Baptist, Moonsiffof Pingnah, dated 13th November 
1856. 

Lokenath Surma Roy Misser Bidyalunkur, (third party in the first 

instance,) Appellant, 

verms 

Shusteedhur Surma, (Plaintiff,) and Huronath Surma and other, 

(Defendants,) and Muddunmohun Bytal and others, (third party 

in the second instance,) Respondents. 

Baboo Unookoolchunder Mookerjee, for Petitioner. 
Baboo Kishensukha Mookerjee, for Sreeshteedhur, (Plaintiff)) Re- 
spondents. 

?* °' lixni " This case was admitted to review by Messrs. H. T. Raikes, B. J. 
to^iy, asthe Colvin, and J. H. Patton, on the 11th September 1858, under the 
minority of following order. 

El aintI recko^S " Petitioner's (plaintiff's) suit was dismissed as barred by the law of 
from the end of limitation, in reversal of the judgment of the lower courts. Review 
yeL he^suiioir ^ tt0W sough* on the ground that a wrong calculation was mada 
m zemindar in The Court held that, by adding the time that the father of plaintiff 
v °H\^ on ^°m had ^ved after T*"™^' 8 death > for whose property the suit was, to 
estate for reco- the number of years plaintiff had failed to sue after attaining his 
very of another majority, the suit was barred ; but it is now shown that plaintiff 
attained majority eleven years two months eight days before the suit, 
to which six months and twelve days for the father's life being added, 
twelve years are not exceeded. 
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" We shall admit this review, to try whether, by this calculation, 
plaintiffs suit was not in time, and also to try the other point 
recorded in the certificate, whether plaintiff can calculate majority at 
eighteen years of age." 

Judgment. 

It is admitted by the (defendant's) special appellant's pleader in 
this case, that the plaintiff's suit is within time, unless the plaintiff's 
minority should be held to have terminated on the completion of 
sixteen years, and not of eighteen years. But we are clearly of 
opinion that the plaintiff was entitled to reckon his minority for the 
larger period. He sued as zemindar in possession of one portion 
of an estate for recovering possession of another portion : and, 
under these circumstances, plaintiff's majority must be reckoned 
from the end of his eighteenth year. We accordingly dismiss the 
special appeal, and affirm the judgment below, with costs. 



The 13th April 1859. 

H. T. Raikes and A. Sconce, Esqs., Judges, and H. V. Baylet, Esq., 
Officiating Judge. 

Case No. 137 of 1858. 

Special Appeal from the decision of Mr. W. T. Trotter, Judge 
of Mymervsvag, dated 7th August 1856, affirming a decree 
of Baboo KaleeHnkur Boy, Sudder Ameen of that district, 
dated l*th March 1856. 

Chundeeka Dassea, (Plaintiff,) AppdUmt, 

versus 

Goujreepersad Dutt and others, (Defendants,) Respondents. 

Baboo Poornochunder Roy, for Appellant. 

Baboo Meherchunder Chowcbree, for Goureepersad Dutt. . 

This application was originally rejected on the 1st August 1857, Case remand- 
under the following order recorded by Messrs. EL T. Raikes and JjJ^ t j£ n } b ^ 

A. Sconce. periy being reck- 

"Ko. 1682.— Petitioners, being purchasers of an estate sold for°™ *$**£ 
arrears of public revenue, have instituted this suit to recover posses- firmationofgaiej 
sion of certain land which is held by defendants, but belonged, as and **•"**•«£ 
♦hey say, originally to their estates, and they have also instituted a itan'^he' date 
separate suit to recover arrears of rent due from the same land. ^ h ® n h J h JL 1 r8nti 
Both cases have been dismissed under the law of limitation, as it ed to r piaintitt g " 
has been held that plaintiffs, being out of possession for more than 
twelve years subsequent to the date of their purchase, are barred 
from preferring a suit to recover the land from defendants. 
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" The ground of special appeal is, that the lower courts should 
have tried first the right to possession, and then the right to rent 
But we observe that both cases have been decided by the judge on 
one and the same day, and that, with respect to the single point upon 
which the suits have been dismissed, there was no legal error in 
taking the proofs of dispossession in one to be available in the other. 

" Petition is rejected, with costs. 

" No. 1684. — The same petitioners as in no 1682 prefer a second 
application for special appeal, with respect to the suit for rent above 
adverted to. In this case their plea is that the judge has erroneously 
calculated the time which he has taken to bar the plaintiffs' 
action : but as plaintiffs have been out of possession for more than 
twelve years, and the defendants held upon a title adverse to them, 
and as plaintiffs' suit to recover possession has been, dismissed, they 
cannot be entitled to recover rent from land from the proprietor- 
ship of which thejr stand divested Petition rejected." 

On an application for review, the case was admitted on the 
20th February 1858, under the following order. 

"This application is made for a review of our order of 1st 
August last, by which petitioner was held to have shown no good 
cause for disturbing the order of the zillah court, which had dis- 
missed petitioner's suit for the recovery of certain land under the 
law of limitation. 

" Petitioner is a sale purchaser under Regulation XI. of 1822 : and 
the point which she raises is that, in reckoning the date from which 
her cause of action for the recovery of land alienated from her 
estate must be taken to date, is the confirmation of the sale, and 
not the day of sale. 

" The sale in question appears to have been confirmed on the 28th 
June 1841. Plaintiff's present suit was instituted on the 5th Febru- 
ary 1855. But, intermediately, another suit, instituted for the same 
Surpose, had been nonsuited : and petitioner's averment is, that, de- 
ucting one year nine months and twenty-two days, during which that 
suit was pending, the present action, if the period of limitation be 
reckoned from the 28th June 1841, will be found to be within time. 
The zillah judge appears to have held plaintiff's action barred, because 
it had notr been preferred within twelve years calculated as from 
the date of sale. But the words of Clause 4, Section XXIV. Re- 
gulation XL of 1822 declare that no sale shall be deemed absolute, 
or entitle the purchaser to assume possession of the lands sold, un- 
til the confirmation of the Board of Revenue shall have been receiv- 
ed ; and as it appears to us that the law has not been correctly 
applied in this case, we admit the review applied for, and at the 
same time admit the special appeal for the determination of the 
above point.'' 
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Judgment. 

The judge has held limitation applicable in this case, after deduct- 
ing the period during which the nonsuited case was pending, because 
plaintiff's suit is for possession of land belonging to talook No. 33, 
which plaintiff purchased more than twelve years before institution of 
suit, and the judge refused to calculate limitation from the date of 
confirmation of sale, because plaintiff had, in another suit, claimed 
payment of rent of the land in suit from date of purchase, and not 
from date of confirmation of the sale by the proper revenue autho- 
rities. 

But in thus applying the law the judge has overlooked that, 
while plaintiff could not procure possession of the talook until con- 
firmation of the sale, her right to rent extended back to the date 
of the sale, though that right could not be exercised by any de- 
mand until delivery of possession, therefore, although the balance of 
rent due to plaintiff dates beyond twelve years, her right to demand 
it only accrued to her on confirmation, which dates subsequently. 

Any question, therefore, of limitation arising from the exercise of 
plaintiffs right as proprietor, must be governed by reference to the 
above date ; and as this date, it is admitted, when the period of the 
nonsuit is deducted, will bring plaintiffs case within time, she is 
entitled to a hearing on the merits. This case is therefore remanded 
for trial with reference to the above remarks. 



The 13th April 1859. 

H.T. RuKEsand A Sconce, Esqs., Judges, and H.V.Bayley, Esq., 

Officiating Judge. 

Case No. 518 of 1858. 

Special Appeal from the decision of Mr. E. Latour, Judge of 
the 2^Fergwtmahs, dated \5th February 1858, reversing a> 
decree of Baboo Obhoycoomar DvM, Sudd&r Moansiff of that 
district, dated 2Qth December 1856. 

Kaleecoomar Chatterjee, (one of the Defendants,) AppdUmt, 

versus 

Hurrochunder Roy, (Plaintiff,) and Lallchand Banerjee and others, 

(Defendants,) Respondents. 

Baboo Bhoobwamohun Roy, for Appellant 

Baboo Chundemath Chatterjee, for (Plaintiff,) Respondent. 

This case was admitted to special appeal on the 1 Oth August Cue remand- 
1858, under the following certificate recorded by Messrs. C. B. ed ; the lower 

m_ j tt tt -r» i ° court having de- 

Trevor and H. V. Bayley. cided the case 

M 2 
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ve-parte, when « Plaintiff sued for possession of land under a mouroosee pottah. 
thon^^e p " The moonsiff found that, at the time of the giant, the grantor 
taken the option wa s only in possession of one-half the land alleged to be covered 
ofSint ^o l aT- b y the jpottah, and decreed plaintiff's suit to that extent The 
swer, wa* yet plaintiff appealed from this decision to the judge, and claimed 
fariaTto £J£* the whole. The judge relies upon the fact that, on a local 
appellant's ar- investigation, Radhamonee, one of the heirs of the original grantor 
gwnents ver- f fa e pottah, was found to be in full possession. 

"The judge gives plaintiff a decree for all his claim. He also 
records as follows. 

1 The vakeel of respondent put in issues ; but filed no answer to 
the declaration in appeal. The case has been decided ex-park 
upon the record. It was not known to the court at the time; 
otherwise the issues would have been drawn ex^parte. Any vakeel 
acting so irregularly will be fined, should such malpractice come 
to the notice of the court.' 

" The defendant appeals specially, urging, first, that the judge 
has decided the case upon the evidence of possession available from 
a local investigation, but not upon proof of title ; second, that no 
answer to the declaration (moojibat) of appeal is required by law, 
and that, consequently, the judge's order, deciding the case ex^parU 
on that gound, is illegal. 

" We admit the special appeal, to try whether the ex-parte decision 
of the case is not wrong ; and whether the case should not be 
remanded for re-investigation by the judge, after hearing the evi- 
dence and arguments which may be adduced by both parties on the 
appeal." 

Judgment. 

The zillah judge, by his own showing, has decided this appeal 
ex-parte with respect to the defendants, respondents ; and as theground 
for so trying the case* he takes the fact that the respondent had filed 
no answer to the reasons of appeal But by Clause 2, Section IX. 
Regulation XXVI, of 1814, it is left to the option of a respondent to 
file an answer to the reasons of appeal or not, as he may think 
proper ; and, necessarily, if a respondent think fit to exercise that 
option, it is not competent to the zillah judge to put him out of the 
court altogether, and to refuse to listen to any argument or issue 
which, through his pleader, he may desire to contest. In this case, 
the point taken by the respondent was, that the lessor, Radhamonee, 
had no title in the land which she leased, inasmuch as her mother 
had no more tham a life interest in the land ; but the question of right 
so contested' the judge has not looked to. For these reasons we 
remand the case to the zillah judge for re-trial with reference to these 
remarks. 
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The 13th kmih 1859. 

H.T. Raikes and A. Sconce, Esqs., Judges^ and H. V. Bayley, Esq., 
Officiating Jud^e. 

Case No. 595 of 1858. 
Special Appeal from the decision of Mr. R. Abercrombie, Judge 
of Dacca, dated 23rd February 1858, affirming a decree of 
Mr. T. G. Pennington, Sudder Ameen of that district, dated 
10th July 1857. 

Muddunmohun Roy, (Defendant,) Appellant, 

versus 

Raheem Buksh and others, (Plaintiffs,) Respondents. 

Baboo U7i/>okoolchwnder Mookerjee, for Appellant. 

Baboo Kishensukha Mookerjee, for Ramlukhee Dassea, Respondent. 

This case was admitted to special appeal on the 21st September Appeal reject 
1858, under the following certificate recorded by Messrs. C. B. ed ; kistbundee, 
Trevor and H. V. Bayley. EuTSSS 

" Plaintiffs aver that defendant executed a kistbundee to pay the mittedbyappei 
amount of a decree by instalments, and that defendant has not la ^j nthelowei 
paid what was due under it. 

" Defendant admits execution of a kistbundee, but states that with 
it there was the transfer in lease to plaintiffs for six years of a 
share in the village of Daghenpore, and that from the profits of 
that lease plaintiff has realised what was due from defendant. It 
was added that one Jankeenath held the documents. 
- "The court of first instance decreed plaintiffs' claim, and the 
appellate court upheld the decree. 

" The defendant appeals specially, urging, first, that the judge has 
recorded his (defendant's) admission of the kistbundee pleaded by 
plaintiffs, whereas he denied it, and any such admission is opposed 
to his pleadings and to his grounds of appeal ; second, that the 
burden of proof of plaintiffs' possession under the lease has been 
wrongly thrown upon him, defendant. 

" On a reference to the record we find that, while the judge records 
that the vakeel of special appellant admitted the kistbundee, the 
grounds of appeal before the judge urged that defendant did not 
admit the kistbundee adduced by plaintiffs. We would therefore 
admit the special appeal to try whether, under the above circum- 
stances, the vakeel's admission binds his client ; and if not, whe- 
ther the case should not be remanded, in order that the judge may 
re-try the case with reference to the genuineness of the kistbundee 
adduced by plaintiffs, or that of the kistbundee referred to by the 
special appellant in his grounds of appeal, and the lease pleaded 
in connection with it." 
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Judgment. 

We think there is good ground on record for believing that spe- 
cial appellant's vakeel admitted the kistbundee before the judge, 
or at least did not require the lower court to enter upon the proof 
of it adduced by the plaintiffs. There is a proceeding held by the 
ludge on the 22nd February 1858, the day before the case was 
leard and decided by the judge, in which it is recorded that the 
point to be determined in appeal was, whether the plaintiffs' father 
bad held possession of the land under the farming lease or not ; 
and as the case was finally disposed of on that issue, the judge 
remarking that the vakeel admitted the kistbundee, we see no reason 
to doubt that such admission was made. As to the competency 
of the vakeel to make such an admission in the face of his client's 
denial of the document in his pleadings, we consider he was com* 
petent to do so, the matter being within the scope of his duty as 
representative of his client before the court ; and any admission 
made in conducting his client's case by a vakeel is binding on his 
principal. We therefore see no reason to interfere with the judg- 
ment of the court below ; and reject the appeal, with costs. 



The 13th Apbil 1859. 

H. T. Raikes and A. Sconce, Esqs., Judges, and H. V. Batley, Esq., 
Officiating Judge. 

Case No. 340 of 1858. 

Special Appeal from the decision of Mr. J. Weston, Principal 
Sudder Ameen of Tirhoot, dated 22nd June 1857, amend- 
ing a decree of Moulvee Iradvi Alee, Khan, Sudder Ameen of 
that district, dated \0ih July 1855. 

Methun Lai and others, (Defendants,) Appellants, 

versus 

Eenoo Lai and Kalleechurn, (Plaintiffs,) Respondents. 

Moulvee Murhumut Hossein and Moonshee Ameer Alee, for 

Appellants. 
Baboos Shumbhoonath Pundit and Kishenkishore Ohose, for 
Respondents, 
in a suit where This case was admitted to special appeal on the 21st May 1858, 
eTtffiTpt tinder the following certificate recorded by Messrs. B. J. Colvin and 

ration had taken J± Sconce. 

F^iy^andThe " This suit was instituted by plaintiffs against petitioners, defend- 
landed 'property ants, to acquire a share in what they described as joint family property. 
hddHmdeeTbut According to plaintiffs, they and defendants, or their respective 
the other party ancestors, Bamadhun Singh and Chuckurdharee, lived in common 
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for all purposes to the year 1243 ; from 1244 they broke up their averred the con- 
common establishments and lived separately, but continued their fo^i that The 
joint possession of the property till 1250, when plaintifife were to*** court had 
dispensed . , S^T P ^ 

"Defendants, petitioners, on the other hand say, that their upon the defend- 
ancestors had no common interest of any kind in living or in thewpr^s^nT 1 
possession of property for very many years, and that the property but had rightly 
sued for is their exclusive property. w r ^ fe ed f y! 

" The principal sudder ameen having given judgment for plaintiffs, sides, and dedd- 
the ground of special appellants is, that the principal sudder ameen ** on th ® J" 6 ; 
has erroneously applied the doctrine of the burden of proof, so as dismissed. P 
to deprive petitioners of the trial of the plea raised by them, that 
the plaintiffs' claim was barred by limitation. The principal sudder , 
ameen has required defendants to prove the separation of the family 
and division of the family property. In support of his view, the 
principal sudder ameen quotes the case reported at page 986 of the 
Decisions of 1856, in which it was held that a special plea, raised by 
defendants, as to separation and division made by a joint family at 
a given time, must be proved specially by them. But the present suit 
would appear to be of a different character. There is no common 
admission of the existence of a joint family up to a certain date, 
and, accordingly, the assertion of an exceptional plea appears not to 
arise. The ground of plaintiffs' action is dispossession in 1250 ; 
and it appears to us doubtful whether the principal sudder ameen 
has rightly relieved them from the necessity of proving possession to 
that date. We admit the special appeal to try that point." 

Judgment. 

We are of opinion, on a perusal of the judgment of the* principal 
sudder ameen, that the point on which the certificate admits the 
appeal does not directly arise in this particular case. 

JPlaintiffs' and defendants' fathers were uterine brothers. Plaintiffe 
aver a joint family household existing up to 1244, and then a 
separation in family only, but that the landed property continued 
to be held joint till Cheyt 1250, when plaintiffs state they were dis- 
possessed. Defendants met this action by the plea that the family 
and landed property had been separate long before 1244, and 
denied the plaintiffs' joint possession and their dispossession. 

The sudder ameen gave plaintiffs a decree only for annas 2-1 2£ 
of one village as joint property. 

The principal-sudder ameen on appeal stated that, under the case 
of Bunwaree Lai, 11th December 1856, page 986, the defendants, 
having specially pleaded a division, must prove that, and then went 
into the proofs of both parties, an^ found that the preponderance 
of proof was in favor of plaintiffs' case, and decreed tneir appeal. 
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Defendants appealed specially ; and their appeal was admitted to 
try whether, as they had alleged dispossession in Cheyt 1250, the 
burden of proof was not on them to show their possession thea 

A perusal of the principal sudder ameen's decision clearly 
shows that the principal sudder ameen had fully weighed, not 
only the proofs adduced by defendants, but the whole brought 
forward by plaintiffs in support of their case, and then deckled the 
case on its general merits. 

We therefore do not think a valid ground for the admission of 
a special appeal, under the circumstances of this particular case, 
exists ; and we reject the appeal, with costs. 



The 13th April 1859. 

H. T. Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 89 of 1858. 

Special Appeal from the decision of Mirza Mahomed Siddiq 
Khan, Prmcipal Sudder Ameen of Sarun, dated 6th June 
1857, aflirmmg a decree of Syud Mahomed Wajid, Sudder 
Moonsiff of that district, dated 24th December 1855. 

Ramessur Narain Sahee and others, (Plaintiffs,) Appellants, 

versus 
Gungapersad Boy and others, (Defendants,) Respondents. 

Baboo KishensuJcha Mookerjee, for Appellants. 

Baboo Bhoobunmohun Boy, for Rampersad Narain Tewaree, 

Respondent. 
Movlvee murhumut Hossein, for Gungapersad Roy, Respondent. 

As in the case This case was admitted to special appeal on the 3rd February 
t to^Sd,wof 185 $> under the following certificate recorded by Messrs. A. Sconce 

sales reversed, and J. S. Torrena 

mider PU ^iU- " ^e F 68611 * petitioners instituted this suit to set aside the sale of 
tionViLof 1826, their property, which had been made in execution of a decree passed 

crive ti bade* his a g ainst t * iem - 

purchase money " By both the lower courts the sale has been annulled, on the 
on restoring the ground that it took place eighteen days after the date fixed, without 

purchased pro- • /» * i • -% • • 1 i 

perty. notice of postponement. At the same tune the petitioners nave been 

directed within one month to repay to the purchaser the price paid, 
before taking possession of the property. The principal sudder 
ameen remarks that, as the purchase money had been expended in 
liquidation of the plaintiffs' debt, they were justly bound to make 
good the amount Against this last direction petitioners come up 
in special appeal. 
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" We admit the special appeal, to try whether the order for the 
reimbursement of the purchaser has been in this case properly made. 1 ' 

Judgment. 

We see no just ground for interfering with the lower court's 
decision. 

Clause 4, Section III. Regulation VII. of 1825 provides that, 
" whenever a public sale may be set aside as invalid under the pre- 
ceding clause, or on any account whatever, and no collusion or fraud 
shall appear on the part of the purchaser, he shall be entitled to 
receive back his purchase money on restoring any property delivered 
over to him ;" and we are of opinion that the same principle of law 
should be made applicable to cases in which sales are reversed under 
the provisions of the general law. 

We therefore dismiss this appeal, with costs. 



The 14th April 1859. 

C. B. Trevor, Esq., Judge, and E. A. Samuslls and G. Loch,Esqs., 
Officiating Judges. 

Case No. 527 of 1857. 
Regular Appeal from the decision of Baboo Taruknath Sein, 
Principal Swdder Ameen of the 2±-Pergwnnahs, dated Slat 
March 1857. 

Hurro Sahoye Mul, (Defendant,) Appellant, 
versus 
' Eusoof Beg, (Plaintiff^) RespoTidmt 

Baboo Kishenkishore Ohose and Mr, R. T. Allan, for Appellant. 
Moonshee Ameer Alee, for Respondent. 

Suit laid at Rupees 15,550-2. 
Plaintiff states, that in November 1841 he was appointed com- T}»« <*<*<* ° f 
missariat gomastah of the tope khanah at Candahar, and supplied ^ruied^ a^it 
the &8th regiment with russud to the end of 1842. When the regi- was proved that 
ment returned to Ferozepore, he and other gomastahs ceased to be J^ ^pJSj! 
employed. Plaintiff had a claim against Government for Co/s rs. tiff to defendant, 
22,616-10-8, and in January 1843 s?nt in his accounts, supported by SSS?bSSbI 
the necessary vouchers. These accounts were not adjusted till 1854, ject to a fiiture 
daring which time the commissariat office had been removed from ^SSg^which 
Meerut to Calcutta. In October 1854 the accounts were passed the defendant 
by Government* when the defendant, who had been head gomastah JjJJl failed to 
with the army, intervened and claimed the money, stating that 
plaintiff was his servant and had fraudulently appropriated the 
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vouchers. Colonel Thomson, to whom the complaint wad made, told 
the parties to settle their differences in three or four days, or the 
money would be escheated. Fearing that he would lose everything 
if he held out, plaintiff proposed to the defendant to come to terms. 
The defendant then proposed that plaintiff should give a mook- 
tearnamah to one Balkishen, who would receive the amount from 
Government, and would divide it equally between them, and they 
could hereafter adjust their own accounts and make a settlement. 
Plaintiff acceded to these terms, though defendant was not entitled 
to the money, and, accordingly, Balkishen, having received the 
amount from the Bank of Bengal, in the presence of the plaintiff 
and of several witnesses, paid defendant the sum of rs. 11,300 on 
the 4th November 1854. As defendant, though repeatedly 
requested to do so by the plaintiff, would make no adjustment of 
accounts, plaintiff has brought the present action to recover the 
money fraudulently taken and still withheld from him. 

The defendant, after raising some objections as to jurisdiction, 
stated that plaintiff and his son, Hussun Beg, were his (defendant's) 
servants, and employed in the commissariat. Plaintiff was sent 
by the defendant to Candahar to supply the sick and wounded and 
the artillery at that place with rations ; that plaintiff was not re- 
sponsible to Government for anything, and no security had been 
demanded or taken from him, as he was subordinate to the defendant, 
who was alone responsible ; that, at the close of the war, plaintiff 
and several other servants stole the vouchers and sent in claims to 
Government on their own account, for sums really due to the defend- 
ant ; that he, defendant, gave information against plaintiff at the 
commissariat office in Meerut, -and he was apprehended, but, owing 
to the removal of the office to Calcutta, no enquiry took place ; that, 
subsequently, defendant claimed the money and made known the 
circumstances of the case to Colonel Thomson, who said that the 
plaintiff should not receive the money without the consent of the 
defendant ; that plaintiff then proposed to take rs. 5,000 and to pay 
the balance to the defendant, who, after some demur, and in consi- 
deration of plaintiff's service, consented to this arrangement ; that 
plaintiff, having received from the commissariat office a cheque for 
the amount, disappeared, and has not to this time paid any money to 
the defendant. He adds, further, that he never told plaintiff to draw 
the money through Balkishen,. and that he is not acquainted with 
that individual. 

The principal sudder ameen gave a decree for the plaintiff for 
the principal and interest, from date of suit, holding it to be proved 
that the defendant had received the sum of rs. 11,300 from 
plaintiff, on the understanding that it was to be refunded if, on a 
settlement of accounts, the sum should not be found to be due. 
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An appeal has been preferred from this decision, on the ground 
that the plaintiff has failed to prove his own case ; that if, as he 
asserts, the money were all his own, and he had no connection with 
the defendant, it is unlikely that he would consent to give up half to 
the defendant, who had no valid claim to it ; that if he had, from any 
cause, been induced to make over the money, he would surely have 
taken the precaution to obtain some acknowledgment from the 
defendant, setting forth the terms on which such payment was made ; 
that with the -exception of the evidence of one witness, the plain- 
tiff's story of an agreement on the part of defendant to refund 
the amount alleged to have been paid to him, should nothing be 
found due on an adjustment of accounts, was unsupported by the 
evidence of the other witnesses ; that if their evidence was to be 
believed as to the payment of the money by the plaintiff to the defend- 
ant, it was an unconditional payment, and, being such, the money 
could not be recovered by a suit ; that the Court should not look 
at the defendant's answer or the assertions contained therein, 
which, it is admitted, were unsupported by any evidence, but should 
treat the case as an ex-parte one, and determine, on the evidence 
adduced by the plaintiff, whether he had or had not ipade out 
his case. 

The pleadings do not, it appears to us, disclose the connection 
between the parties, nor the nature of the transactions which took 
place between them. That they had transactions of some kind is 
apparent from Major Newbolt's letter to the principal sudder ameen, 
dated 31st March 1857, in which he describes plaintiff as 
gomastah of the topekhanah and defendant as gomastah of the 
grain godown, and adds, that there had been transfers in account 
between them. The evidence of the plaintiff's witness, Mirza Mahomed 
Alee, shows that some unadjusted accounts existed between the parties ; 
and had such not been the case, it is highly improbable that plain- 
tiff would, as he alleges, have paid over half of the sum due to him 
by Government on the unfounded claim of the defendant, or con- 
sented to the terms said to have been proposed by the latter, that 
each should take half, and, on a settlement of accounts, if there 
was nothing due to the defendant, he should refund that half to the 
plaintiff. We think the evidence adduced by the plaintiff, to prove 
the payment of rs. 11,300 to the defendant, is deserving of credit 
The evidence of Balkishen appears to be straightforward. He 
relates his part in the transaction, which consisted in drawing the 
money due to the plaintiff, and paying half to each of the parties ; 
and what he states is perfectly consistent with what is related by 
Mirza Mahomed Alee, of the negotiations which took place, but 
with which 'Balkishen does not appear to have been acquainted. 
Assuming it, therefore, to have been satisfactorily proved, that the 
money was paid to the defendant, it remains to be determined 

N 2 
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whether the payment was made unconditionally or with a reservation. 
In the heading of his plaint, the plaintiff states that the money 
was fraudulently obtained from him by the defendant He does 
not, however, show what fraud was practised, or bring any evidence 
to prove that he was defrauded of the money. He, however, from 
his own deposition, taken by the principal sudder ameen, and the evi- 
dence of his witness, Mirza Mahomed Alee, the credibility of which is 
not impugned by the appellant, shows that the money was paid, 
subject to an ultimate adjustment of accounts, and this evidence 
makes out a strong j>rvmdf(icie case for the plaintiff, though he 
has acted very unguardedly in paying the money, without having 
some instrument drawn up and executed by the defendant, showing 
the exact nature of the transaction between them and the terms 
on which the money was paid. The defendant has not attempted 
to rebut this evidence. He has not adopted the statement of the 
plaintiff and pleaded that the money was paid unconditionally 
on settlement of accounts, but admits that there were negotiations 
between them, and that he entered into an arrangement with the 
plaintiff, differing materially from the arrangement set forth in 
the plaint ; but he has produced no evidence in support of the 
allegations set forth in his answer. It is also improbable that the 
plaintiff, if he, with the consent of the defendant, obtained a cheque 
and appropriated the whole amount he claimed, should, without 
cause, bring the present action against the defendant for a portion 
of that sum. Considering it, therefore, to be proved, that the 
sum of rs. 1 1,300 was paid to the defendant, and that it was 
paid with a proviso of being refunded, should the same, on a 
settlement of accounts, not be found due to him, and that the 
defendant has avoided a settlement of accounts, as agreed to ; and, 
rejecting the defendant's plea of non-jurisdiction as invalid, we 
confirm the order of the lower court, and dismiss the appeal, 
with costs. 
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The Uth April 1859. 

A. Sconce andC. B. Trevor, Esqs., Judges, and H. V. Ba yley, Esq., 
Officiating Judge. 

Case No. 411 of 1858. 
Special Appeal from the decision of Mr. H. C. Hatkett, Acting/ 
Judge of Hooghly, dated 28th December 1857, revising a 
decree pf Baboo Kassissur Hitter, Principal Sudder Ameen 
of that district, doled \%ih February 1856. 
Mueet. Juggodumba Debea, mother and guardian of Bholanath 
Chatterjee, (Plaintiff,) Appellant, 
versus 
Radhamohun Dass and others, (Defendants,) Respondents. 

Bahoos Kishenfdshore Ohose and Obhoyckurn Bose, for Appellant. 
Mr. H T. Allan, for Radhamohun Doss, Respondent. 

This case was admitted to special appeal on the 2nd July 1858, The p,,,.^. 
under the following certificate recorded by Messrs. B. J. Colvin and er of a putnee 
ASconca at a sale m e*«. 

~l 7 T , „ . . , . „ . cation of decree, 

" Petitioner, on the allegation that she was purchaser of a portion sued a durpuw 
of the rights and interests of Surbanee Dassee, sued special respond- J^J^ j2u 
ent, durputneedar, for rent, who pleaded that he paid Gourmonee, the ed payment to 
purchaser of the property in suit from, Surbanee. The judge, in anothe I im K^ 
reversal of the principal sudder ameen's decree in petitioner's favor, from the same 
dismissed her suit, because she had not proved the property to have putneedar. The 
been that of Surbanee at the time of sale ; but petitioner objects liatpieadeStW 
that the judge has omitted to notice what was distinctly laid before a «»t by that 
him, that Gourmonee had brought a suit to reverse the sale at which reverse the^sak 
petitioner had purchased the rights and interests of Surbanee, in execution, 
which suit had been dismissed. We admit the special appeal, to JSch***^^ 
try whether the result of the suit in question should not* have purchase, hftd 
been considered in this case, and also whether the judge should ^ n ^"jjji 
not, instead of dismissal, have nonsuited petitioner for suing for has not consi- 
rent before establishing the judgment debtor's, namely, Surbanee's^^.^V^J 
bond fide property in what had been sold as belonging to her, so in this case, 
that petitioner may not be debarred from bringing another suit for ?*** h Y {** 
rent against the durputneedar and Gourmonee, if she may be so jL owe' should 

advised." be remanded for 

re-trial of special 

Judgment. appeiiant'sciaim 

for rent as 

Messrs. C. B. Trevor and H. V. Bayley. — It appears that peti- putneedar, as 
tioner, on the 1st July 1854, purchased the rights and interests of !^ ri * w j£ f ^ 
Surbanee Dassee in a putnee talook, in execution of a decree against special* appel- 
lant by the de- 
cree against the othec party, in their suit for the reversal of the sale in execution, at which sale 
special appellant had purchased. 
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that person. Gourmonee Dassee instituted a suit to reverse that 
sale, on the ground that she purchased her rights and interests in 
the putnee talook from Surbanee Dassee, in Bysakh 1255 B. S., or 
April 1848 ; and whilst that suit was pending, the petitioner 
brought the suit from which this special appeal arises, for arrears of 
rent subsequent to the date of her purchase. To this suit the 
durputneedar, defendant Radamohun, pleads his payments to 
Gourmonee, and Gourmonee, in a petition of claim, alleges that the 
putnee belongs to her. 

The suit instituted by Gourmonee has been dismissed, and the 
lower court decreed the present petitioner's suit On appeal, the 
judge, without considering the decision given against Gourmonee in 
her suit against the plaintiff, but simply from the fact of payments 
on the part of the durputneedar to Gourmonee, dismissed plaintiff's 
claim. 

Against this decision the plaintiff, petitioner, has appealed 
specially, urging, and we think with reason, that, as the title between 
plaintiff and Gourmonee had been decided by the dismissal of the suit 
instituted by Gourmonee, it was incumbent on the judge to have 
looked to that decision, and to have determined whether the pay- 
ments made by the durputneedar were made to Gourmonee bond 
fide, or to her as agent of Surbanee Dassee, and in whichever charac- 
ter they were made, whether, as the right of property was with 
petitioner by the decree against Gourmonee, she is not entitled as 
against the defendant to the rent which the defendant may again 
sue to recover from Gourmonee, to whom they have been wrongly paid 
away. We would remand the case to be re-tried with reference to 
the above remarks. 

Mr. A. Sconce. — Special appellant, on the 1st July 1854 (1261,) 
purchased at an execution sale the rights and interests of Surbanee 
Dassefe, to the extent of a 3 annas 15£ gundas share in a putnee 
talook, and has brought this action to recover rent due from the 
durputneedar of the putnee from the date of her purchase. 

The zillah judge, in reversal of the decision of the principal 
sudder ameen, has dismissed the suit, holding it to be proved that 
Surbanee Dassee, the judgment debtor, had sold the share of the 
putnee purchased by plaintiff to Gourmonee, on 17th Bysakh 
1255 ; that the durputneedar had from that date paid his rent to 
Gourmonee, that is, for about six years before the sale to plaintiff ; 
and that the durputneedar had paid, and was justified in paying, the 
rents now sued for to Gourmonee. 

The ground now asserted against the sufficiency of the judge's 
decision is, that the judge had omitted to consider a fact brought to 
his notice at the hearing of the appeal ; that a suit, instituted by 
Gourmonee, to set aside the plaintiff's purchase, had been set aside 
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by the principal sudder ameen. No doubt it might have been pro- 
per to take some notice of this decision, but for the following reasons 
it seems to me to be inexpedient to remand the suit for re- 
hearing. 

First, I observe that, while the principal sudder ameen had the 
present case before him, he expressly declined to take into consider- 
ation, at the same time, the issue raised in Gourmonee's suit; he 
treated the cases as distinct, and upon that footing his decision was 
passed ; second, I observe that the durputneedar, the party sued 
to be liable for the rent, was no party to Gourmonee's case, and 
that we cannot properly ask the judge to consider to his prejudice 
a decision by which he cannot be bound ; and, third, as the judge 
has pronounced conclusively upon Gourmonee's possession for six 
years, by receiving rent from the durputneedar, the mere fact that, 
m a separate action, Gourmonee's title has been thrown out, cannot 
warrant our requiring the judge to re-consider the conclusion he has 
come to upon actual occupancy of Gourmonee. Holding Gour- 
monee's possession to be proved, the judge considers that the 
durputneedar cannot be answerable for rent to plaintiff which he 
has paid to a party other than Surbanee, whose rights the plaintiff 
purchased. 

The 14th April 1859. 

C. B. Trevor, Esq., Judge, and E. A. Samuells andG. Loch, Esqs., 
Officiating Judges. 

Case No. 677 of 1858. 
Special Appeal from the decision of Mr, E. Latour, Judge of the 
24-Pergunnahs, dated 5th April 1858, reversing a decree of 
Baboo Ramlall Sein, Moonsiff of Nyehutty, dated 1U^ July 
1857. 

Bamasoonderee Debea, (Plaintiff,) Appellant, 
versus 
Puddomonee, wife of Anundchunder Mookerjee, deceased, (Defend- 
ant,) Respondent. 

Baboos Ramapersad Roy and Ashootosh Dhur, for Appellant. 
Baboos Shumbhoonalh rundit, Hurkalee Ohose, and Gopcd Lai 

Mitter, for Respondent. 

This case was admitted to special appeal on the 11th November Decision of 
1858, under the following certificate recorded by Messrs. B. J. Jjjgjjy •J*^ 
Colvin and G. Loch. word* of the 

" Plaintiff sued to obtain a money equivalent for the maintenance yjj r , e 7a ich ii d °t 
(' bhoron poshun) allowed her under her father's will The moon- enTitiedT! *e- 

ceive the main- 
tenance while in the family, did not provide for a money equivalent to be paid to her after she 
had left the family. 
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siff gave a decree for the sum claimed ; but on appeal tkb judge 
reversed the decision) considering that, under the terms of the fifth 
paragraph of the will, plaintiff was only entitled to the maintenance 
so long as she continued to reside in her father's family ; that, 
having left it, and residing with her husband's family, and having 
failed to prove that she was compelled by ill-treatment to leave her 
paternal home, she is not entitled to that maintenance, nor its equi- 
valent in money. 

" The petitioner urges, that the judge has misinterpreted the mean- 
ing of the fifth paragraph of the will ; that the maintenance was 
granted for life as a charge on the family funds, irrespective of her 
residence or non-residence in the family ; and that the latter part 
of the paragraph, by which a grant of rs. 500 is made to her in the 
event of her having a son, for the purpose of building a separate 
house, clearly indicates that her continued residence in the family 
was not contemplated by the testator. We admit the appeal, to 
determine whether the construction put upon the terms of the will 
by the judge is correct" 

Judgment. 

We agree in the opinion come to by the judge, that the testator 
never contemplated an equivalent for the " bhoron poshun" being 
made to the special petitioner in money, should she leave the family 
mansion. As long as she was in the family she was entitled to this 
maintenance ; and it might be a question, from the terms of the will, 
whether she might not still demand it ; but had the testator intend- 
ed her to receive a money equivalent on her leaving the family, 
he would, we think, have distinctly expressed such intention. We 
dismiss the special appeal, with costs. 
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The 16th April 1859. 

C. B. Trevor, Esq., Judge, and E. A. Samuells and G. Loch, Esqs., 
Officiating Judges. 

Case No. 32 of 1857. 
Regular Appeal from the decision of Baboo Kassisswr Mitter, 
Principal Sudder Ameen of Hooghly, dated 21*£ May 1856. 
Joykishen Mookerjee and another, (Defendants,) Appellants, 

versus 
Prannath Cfaowdhree and others, (Plaintiffs,) Respondents. 

Baboos Shumbhoonath Pundit and Ndbokishen Mookerjee and 

Moonshee Ameer Alee, for Appellants. 
Baboos Ramapersad Roy, Poorunchu/ader Roy, and Ashootosh 

Chatterjee, for Respondents. 

Suit laid at Rupees 2722-1 la.-18gr.-3c. 

Prannath Chowdhree and others in 1852 sued Radhanath Ban- Held that, 
erjee, Joykishen Mookerjee, and Rajkisto Mookerjee, inhabitants of J^** a p?* 5 *"* 
Ooterpaiah, defendants, to obtain possession of 3 annas 4 gundahs any* jmigment 
share of lot Rajagrampore, together with mesne profits and inter- Sf*Jj e 8ud 4 er 
est The case remained pending for two years, and eventually was fenor'oonrt/u 
decided in favor of the plaintiffs on the 80th June 1854. The princi- presented djUr 
pal sudder ameen awarded to the plaintiffs mesne profits with posses- pre^ooslyto^e 
sion,but the decree was silent regarding interest on the same during the admission of the 
pendency of the suit. The defendants did not appeal, but with a view JJJJf'^S ***£ 
of rectifying the error committed by the lower court, the plaintiffs, counted for, and 
on the 9th June 1855, presented a petition to the principal sudder $££& £**% 
ameen for a review of his judgment They urged that, although grave import- 
more than three months had expired since the decision, of which they *^J ; Kti fj^ 
required a review, had been passed, still that delay had been, caused mi^ht be ind£ 
by the illness of Prannath Chowdhree, who had been unable to ^^^Jf®^ 
attend to business, and also by the carelessness of their ser- evils incident 
vants ; that immediately the matter became known to peti- J° tn unc ?1jj 11 ^ 
taoner, Prannath Chowdhree, and he was in a state to attend to p^operty^ncur- 
business, he ascertained that a demand for interest had been made ^ 
in the plaint As, therefore* the decision of the principal sudder that, 6 when uS 
ameen omits to give any interest during the pendency of the suit, Court, on ©on- 
an item to which they were entitled without any specific demand far ^^^dronm! 
H, and as no other mode for supplying the omission remained, they stances brought 
prayed that the principal sudder ameen would review his judgment JjJ^aT^or the 

After the defendants had been called cm to show cause why the delay, and other 
review should not be granted, the principal sudder ameen, on the ™^ a^J^ 

court to review its judgment, it is not competent to the Court, on the judgment so reviewed com- 
ing up before it in appeal, to allow any objection as to the admintion of the review to be again 
argued before it Appeal dismissed, with costs. 
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30th October 1855, forwarded the record to the Sudder Court, 
requesting that, as the plaintiffs were clearly entitled to interest upon 
mesne profits for the period during which the case was pending, 
exclusive of interest upon the antecedent period, and as the omis- 
sion to award it was an error of the court, he might be permitted 
to review his judgment on this particular point, in accordance with 
the rule laid down in paragraph 7 of the circular order, dated 11th 
January 1839. On the 25th April 1856 the Sudder Court 
empowered the principal sudder ameen to review his judgment as 
required by him ; and on the 21st May 1856 the principal sudder 
ameen passed an order, decreeing to the plaintiff before him interest 
upon the mesne profits decreed to him during the pendency of 
the suit, with costs in proportion. 

To the merits of the decision in review, the defendants below, 
appellants before this Court, are admittedly unable to urge any 
valid objection. It is, however, contended by their vakeels that it 
is competent to this Court now to enquire into the sufficiency of 
the reasons given by the plaintiffs, respondents, for the delay 
which occurred in the filing of their petition of review, notwith- 
standing the previous sanction of this Court given to the review ; 
that those reasons, namely, the alleged sickness of one out of several 
plaintifls, and the carelessness of their agents, are no reasons at 
all ; and that, consequently, in accordance with the late ruling of 
the Privy Council in the case of Maharajah Moheshur Singh vs. 
the Government of Bengal, the review granted, without due regard 
to the Regulation governing such proceedings, and all that has 
been done under it, must fall to the ground. 

As laid down by the Privy Council in the recent case above cited, 
we think that, whenever a petition for a review of any judgment 
of the Sudder Court, or, we may add, any inferior court, is pre- 
sented after three months, it is indispensable that the party prefer- 
ring such petition should, in the first instance, account for the 
delay, and that, the delay being satisfactorily accounted for, the 
review is to be granted if, upon a consideration of the reasons 
stated, the circumstances of the case appear in justice to require it 
In such cases, however, the causes accounting for the delay and 
intended to justify the grant of a review ought to be of grave 
importance, otherwise litigation might be indefinitely suspended, 
and all the evils incidental to uncertainty in the rights of 
property incurred. It follows that in all such cases, this Court, 
when acting under the power vested in it by Clause 3, Section IV. 
of Regulation XXVI. of 1814, should proceed with great care 
and circumspection, and never grant the review required, without 
hearing the circumstances which caused the delay clearly and 
satisfactorily stated and proved. When, however, this Court, on 
a consideration of all the circumstances brought forward to account 
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for the delay, and also of the other reasons stated, and of 
what the justice of the case requires, has empowered the lower 
court to proceed to review its judgment, we think that it is not 
competent to the Court, on the judgment so reviewed coming up 
before it in appeal, to allow any objection as to the admission of 
the review to be again argued before it 

Such being our view of the point raised by the appellant before 
us, as he is unable to object to the decision of the lower court on its 
merits, nothing remains but to dismiss the appeal, with costs. 

The 16th April 1859. 

C.B. Trevor, Esq., Judge, and E. A. Samuells and G. Loch, Esqs., 
Officiating Judges. 

Regular Appeals from the decision of Mr. L. 8. Jackson, Officiat- 
ing Judge of Rajshahye, dated 15th April 1857. 

Case No. 576 of 1857. 

Rajah Prosunnonath Roy Bahadoor, (Plaintiff,) Appellamt, 

versus 
Ishanchunder Banerjee and others, (Defendants,) Respondents. 

Baboos Ramapersad Roy and ShumbhooTiath Pundit, for Appel- 
lant 

Baboos Bungsheebuddun Mitter and Kishenkishore Ghose and 
Moonshee Ameer Alee, for Respondents. 

Case No. 939 of 1857. 
Ishanchunder Banerjee and others, (Defendants,) Appellcvnts, 

versus 
Rajah Prosunnonath Roy Bahadoor, (Plaintiff,) Respondent 

Baboo Kishenkishore Ghose and Moonshee Ameer Alee, for Appel- 
lants. 
Baboo Shumbhoonath Pundit, for Respondent. 

Suit valued at Rupees 22,920-4a. 
This is a suit instituted by Rajah Prosunnonath Roy to [recover Suit for pos- 
possession, with mesne profits and interest, of khadas 90-10 of ^J 10 ^ n ^ ^j 
alluvial land, appertaining to his villages of Betkhandee, Porajat, allegation of dis- 
Sibrampore, &c., from which, he alleges, he \vas ousted during his misseT^piatoi 
minority by the defendants, who are proprietors of mouzas Batra tiff having faii- 
and Sanbat Kundee. Three several acts of dispossession are •?* m ^tw 

• •! i i»t\ii£\^t-ii even a prima 

alleged, which are said to have occurred in Bysakn 1235, Falgoon /arcane. 
1238, and Assin 1246, on the re-formation of certain lands which lo^^eD^/ 

had diluviated. refused. Local 

The defendants deny the allegations of the plaintiff, plead the *^ ui ^ ig8i ^ 
special law of limitation, XIII. of 1848, as a bar to the suit, and f or tee Tnvesti* 
object to the vagueness and uncertainty of the plaint. 8 f t d'taU P0 ^ t8 

material facta of the case must be established in court. 

o 2 
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The judge rejects the plea of limitation, on the ground tha]t it had 
not been shown that the award of the revenue authorities, which 
was cited, had been made in any dispute between the parties, and 
dismisses the case on its merits. He observes that the plaintiffs 
case is wholly unsupported by documentary proof, and that the 
evidence of the witnesses, all of whom are ryots or dependants 
of the plaintiff, is eminently untrustworthy, not only from the 
absence of precision and the suspicious uniformity by which it 
is characterised, but from the very unsatisfactory manner in 
which it was delivered. "Not one of the witnesses,'* he says, 
"though repeatedly questioned, could say who at present cultivated 
a single beegah of the land in dispute/' and he adds, " that no one 
cquld have heard the witnesses depose, without feeling satisfied 
that they were speaking, not of facts truly .within their own know- 
ledge, but purely and simply as they had been instructed/' 

The present appeal is preferred on the ground that the judge's 
estimate of the evidence is not well founded, and that he ought, in 
conformity with the prayer of the plaintiff, to have instituted a 
local enquiry. 

We see, however, no reason to dissent from the opinion of the 
evidence which the judge has expressed. This evidence is vague 
and unsatisfactory in the extreme. We cannot say that it even 
makes out a pnmd facie case for the plaintiff, and under these 
circumstances no order for a local investigation can issue ; for, as 
the zillah judge very properly observes, local enquiries are only 
admissible for the investigation of points of detail The material 
facts of the case must be established in court. 

We therefore dismiss the appeal No. 576, with costs against the 
appellants. No. 939 is a precautionary appeal preferred by the 
defendants in the original suit against that part of the judge's 
decision which rejected their plea of limitation. It was quite 
unnecessary, and must also be dismissed, with costs. 
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The 19th April 1859. 

C. B. Trevor, Esq., Judge, and G. Loch, Esq., Officiating Judge. 

Petition No. 1458 of 1858. 

Application for Special Appeal from the decision of Mr. W. 
8. Seton-Karr, Officiating Judge of Jessore t dated 1st June 
1858, reversing that of MovZvee Adedoodeen, Moonsiff of 
Coomarkhalee, dated 28th December 1857. 

Hadee Khan, (Defendant,) PetUio7ier f 
versus 
Muthoornath Acharj, (Plaintiff,) Opposite Party. 

Moonshee Ameer Alee and Baboo Kishenkishore Ohose, for Peti- 
tioner. 
Baboo Kishensukha Mookerjee, for the Opposite Party. 

Plaintiff, Muthoornath Acharj, sued special appellant for Plaintiff sued 
possession of three pieces of land, amounting to 8 beegahs 14 cottahs, Jh^J*!^ 11 $ 
as part of an estate which he had purchased at a public sale. land, amount- 

The defendant Hadee Khan admits that he holds 2 beegahs j"^ ^ tt ^ 
5 cottahs under plaintiff in three pieces, but no more. as part of an 

The moonsiff gave a decree only for the amount admitted by j**** 6 !jjj^!j? 
the defendant to be in his possession. at a pubUc 

On appeal, the judge decrees plaintiff's whole claim in his favor **]* 
against defendant. dee Kh^pleads 

The defendant Hadee Khan now appeals specially, urging, that that he bold* 
whatever claim the plaintiff may have to lands probably in the piafo§$ ^but 
possession of others, the decree of the judge, as it stands, giving no more. 
plaintiff a decree for 8 beegahs 14 cottahs against him, when it ^ff^ ve m j^." 
appears that only 2 beegahs 5 cottahs are in his possession, is erro- tiff a decree for 
neous, and contrary to justice, and that the decree, which threw j^^ 01 ^ J^ 
the whole costs upon him, should be reversed. defendant to be 

We think that the judge's decision, in its present form, cannot in *"* p 08868 - 
stand, but that previously to passing a final order in the case, he On appeal, the 
should depute the court's ameen into the mofussil, with the ffi*. 1 dec ^ d 
collectorate papers, that is, with the measurement papers pre- f e pontiff £ 
pared at the time of resumption and settlement. If it should his favor against 
appear from them that land to the amount of that now claimed e Heid,on ape- 
by plaintiff as within those papers is in defendant's possession, ciaiappeal,that, 
nothing will remain for the judge to do but to affirm his £2^ fln S 
previous order. If a lesser quantity should be in defendant's order in the 
possession, that quantity, and that alone, should be decreed against S^d^depoSe 
the special appellant ; and plaintiff should, in a separate suit, sue the court ameen 

into the mofus- 
sil with the measurement papers prepared at the time of resumption and settlement, and give 
a decree against special appellant for the quantity of land which may actually appear by such 
enquiry to be in his possession. Case remitted to the judge to act as above directed. 
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the party or parties in possession of the residue, if there be any, 
of the land belonging to his purchased estate. The case is conse- 
quently remitted to the judge, in order that he may act as above 
directed. 



The 20th April 1859. 

C. B. Trevor, Esq., Judge, and E. A. Samuells and G. Loch, Esqs., 

Officiating Judgea 

Cases Nos. 632 and 633 of 1858. 

Special Appeals from the decision ofMr.E. F. Latour, Additional 
Judge of Behar, dated 26th March 1858, reversing a decree 
of Sheikh Soojaut Alee, Sudder Ameen of Gya, doled 27th 
July 1857. 

Musst. Choolhun, (Plaintiff,) A'ppellcmt, 

versus 

Musst. Wajida and others, (Defendants,) Respondents. 

Baboos Ramiapersad Roy and Ashootosh Dhur and Moonshee 

Ameer Alee, for Appellant. 
Baboos ShumbhooTiath Pundit and Kishenkishore Ghose, for 

Muhoboo Alee, Respondent. 
Baboos Shumbhocmath Pundit and KisJienkishore Ghose and If ow/- 

veesMurhumutHossein and Aftaboodeen Mahomed, for Ashmut- 

oonissa, Furzoonissa, and Beebee Nusseebun, Respondents. 

medan law^f These cases were admitted to special appeal on the 28th Septem- 
shuffk requires ber 1858, under the following certificate recorded by Messrs, H. T. 

that a claim ^k^ an d J. & PattOU. 
of pre-emption ~ w '"^* ~** w * ™ *««w«. 

shall be prefer- Petitioner instituted a suit to enforce her right to pre-emption, 

lav 1 rSrud de " anc * ? ot a ( ^ ecree m ^ e ^ rat court. The judge has reversed that 
looking to this' decision, observing that petitioner had not instituted her claim until 
threw out a suit aft^ eight years, that the cause of delay is not explained, and 
tion, wnkhTad that plaintiff's witnesses to the 'tvZub-i-mocisibat' and 'ishhad* 
been instituted were no t endorsed on the plaint, and for these reasons dismissed the 
thlainle^of a£ claim. We admit the special appeal, to try whether, under the law 
tion arose. f * shuffa, ' as referred to by the judgB, the period of general limi- 
Hmit ^Uowed tation not having expired, the orders of the judge should not 
for institution be reversed." 

of a suit by the 

Regulations can- JUDGMENT. 

not be restricted 

of tiwSSome! ^ * ias * >ee11 c ^ ear ^y ralcd "* the case of Mahomed Danish, decided 
dan law, and in this Court on the 1st of May 1851, that in cases of pre-emption 
thejudtfs's order the limit allowed for institution of a suit by the Regulations cannot 
^med"^ y ^ be restricted by the operation of the Mahomedan law. The reason 
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assigned by the judge for dismissing the appeal in this case is 
therefore invalid ; and the case must go back, in order that the judge 
may consider and decide on the various issues raised by the con- 
tending parties, which he has failed to investigate. 
Case No. 633 follows the above. 



The 20th April 1859. 

H.T. Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 599 of 1858. 

Special Appeal from the decision of Baboo Woopendurchun- 
der Nyaruttun, Principal Sudder Ameen of Jessore, dated 
the \§tn February 1858, reversing a decree of Baboo Tarinee- 
churn Mookenyee, Moanaiffof Dhwrmpore, dated 10th November 
1857. 

Baboo Ramruttun Roy, (Plaintiff,) AppdUmt, 

versus 

Trepoorasoonderee Dassea, (Defendant,) Respondent. 

Baboos Rcumapersad Roy and Kishenkishore Ghose, for Appel- 
lant. 

Baboos Oobmdchunder Mookerjee and Bungsheebudcbwn, MiUer, 
lor Respondent 

This case was admitted to special appeal on the 22nd Septem- de Stotto eS 
ber 1858, under the following certificate recorded by Messrs. C. B. hancerent. De- 
Trevor and H. V. Bayley. fendant pleaded 

" Plaintiff special appellant, sued defendant Trepoorasoonderee tenare° under 
Dassea for enhancement of her rent upon 176 beegahs of land held tw ° pottahs of 
by her in two villages, Kearpore and Doneshdeah, 158 beegahs j^e m00 ng^ 
5 cottahs of which are situated in the former, and 17 beegahs 15 deeming the 
cottahs in the latter village, and to pay it at rs. 265 annually. noTpio^and 

" Defendant pleads that she holds the land in her possession as defendant in 
mookurruree under two pottahs, dated severally 1195 and 1198, the jJ^SIdas sued 
former for 101 beegahs m Kearpore, bearing a rent of rs. 20, the for by plaintiff, 
latter for 76 beegahs in Doneshdeah, bearing a rent of rs. 31, in all SffS^^rSe 
bearing a rent of rs. 51. principal gudder 

" The moonsiff sent an ameen into the mofussil, who found that a ^ n » fa^X. 
plaintiff was in possession of the amount of land mentioned in the tahs not proved, 
statement of the plaintiff ; and as defendant was unable to prove 8t *. n fOT ^\5? m 
her special plea, he gave plaintiff a decree according to the rate defendant had 

always paid the 
same rent to plaintiff and plaintiff's farmer, and dismissed plaintiff's claim to enhance. 

Held by the majority, that the above finding did not warrant a decree holding plaintiff to be 
incompetent to enhance. 
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claimed by her, which, according to the report of the ameen, was 
that of the village in which the lands were situated. 

" On appeal the principal sudder ameen reversed the lower court's 
order, on the ground that, although defendant has been unable to 
prove her pottah, yet that it is clear, from the decree of December 
1851, that she had paid the same rent both to the former ijaradar 
and to the plaintiff in this suit ; that, consequently, petitioner s claim 
cannot stand. 

" Plaintiff now appeals specially, urging that, as, according to the 
finding of the principal sudder ameen, defendant has been unable 
to prove her mookurruree pottah or the payment of an uniform rate 
under it, a fact which she has not attempted to prove, he is un- 
der the law entitled to a decree according to his claim, which has 
been found correct by the lower court. 

" We admit the special appeal, to try whether, as defendant has 
failed to prove her special pleas, a decree should not pass in accord- 
ance with the claim of the plaintiff special appellant n 

Judgment. 

Messrs. H. T. Raike8 cmd H. V. Bayley. — The lower appel- 
late court considered that neither of the pottahs pleaded by the 
tenant was proved. The principal sudder ameen then goes on 
to detail certain circumstances, such as the length of time that the 
jumma pleaded had been paid, the receipt of that amount of jum- 
ma by appellant's farmer, &c., from which he infers that appellant 
must either have made some settlement with the defendant, or had 
no desire to enhance ; and these reasons the principal sudder 
ameen holds to be sufficient now to bar enhancement. But as they 
afford no substantial grounds for the legal conclusion arrived at as 
to the incompetency of the plaintiff to enhance, we cannot allow 
them any weight, and must therefore reverse the judgment, with 
costs, and affirm that of the moonsiff. 

Mr. A. Sconce. — I should have preferred to remand this case 
to the principal sudder ameen, that he might express a clear opinion 
as to the creation of the leases at the time asserted by the 
tenant As it is, he observes that, as one pottah is now about seventy 
and the other sixty-eight years old, no witnesses could be expected to 
siurvive to attest them ; but he gives other reasons for affirming 
the tenures of defendants, and it may have been his purpose to 
hold that this indirect evidence warranted his concluding that the 
pottahs were genuine. If he had so stated his conclusion, it would 
not have been open to special appeal ; and I think the principal 
sudder ameen, in justice to the tenant, should have had an oppor- 
tunity of stating more expressly the grounds of his judgment 
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The 20th April 1859. 

H. T. Raikes and A. Sconce, Esqs., Judges, and H. V. Baylet,Esq., 
Officiating Judge. 

Case No. 601 of 1858. 

Special Appeal from the decision of Mr. J. Grant, Judge of 
Dinagepore, dated 6th March 1858, reversing a decree of 
Baboo Juggobundoo Mookerjee, Sudder Ameen of that district, 
dated 29$ August 1856. 

Poorusuttum Qeer Gossain, (one of the Defendants,) Appellant, 

versus 
Brij Lai, (Plaintiff,) and Dwarka Geer Gossain, (Defendant,) 

Respondents. 

Baboo Jugudanund Mookerjee, for Appellant 
Baboos Shumbhoonath Pundit and Chundernath Chatterjee, for 
(Plaintiff,) Respondent. 

This case was admitted to special appeal on the 22nd Septem- V* 8 * remand- 
ber 1858, under the following certificate recorded by Messrs. C. into tte^wwSi 
B. Trevor and H. V. Bay ley. directed; it was 

" Plaintiff sued petitioners as heirs of his debtor Rajraj. Plaintiff's &£*$' ^w 
suit was on a bond, dated 8th Bhadoor 1261. Defendants denied whether deceas- 
being Rajraj's heirs ; but averred that they held the property of the r^Se™? 
alleged debtor by a deed of gift, dated 31st of Jeyt 1261. not for his debt, 

" The sudder ameen was of opinion that the deed of gift was ^S^lI^m 
valid, and, considering the bond proved, decreed the plaintiff's suit to them of hi* 
against the estate of Kajraj, other than that covered by the deed of ^ST^rheK 

gift. they were in 

" The judge held, that it was not necessary to enter into the ques- gj 886 ? 1 ?? when 
tion of the deed of gift being collusive, ' as it is clear that defend- contracted, w " 
ants got possession of Rajraj Geer's property, and that, even by J^ e J bi8dece ?» e 
the deed of gift, they are responsible for all claims against him or ashisEein^d! 
his estate/ He cave a decree accordingly, holding defendants therefore, liable 

~v«™vr*«l>l„ for the burden* 

responsible. upon the pro . 

"The defendants appeal specially, urging, first, that the judge perty. 
should have clearly decided whether these defendants, special appel- 
lants, were in possession as heirs, irrespective of the deed of gift ; 
seccmd, that he should have distinctly adjudicated whether the deed 
of gift was valid, or not ; third, that this decree is against the 
special appellants personally, whereas properly it could only be 
against Rajraj's estate in their possession. 

" We admit the special appeal to try the above points." 

Judgment. 

The special appellants stood in the relation of disciples to the 
deceased, on which account the deed of gift was executed in their 
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favor. In addition to bestowing the property he had upon 
them, he also invested them "with the power of realising all his dues 
and discharging all his liabilities ; and the question intended to be 
raised by the appellants is that, as this particular debt was incurred 
by the deceased some three months after the date of the gift, they 
(the appellants) repudiate all liability to discharge it. 

The question, therefore, to be determined is, first, whether the 
deed is valid ; and, second, whether, if valid, the appellants at once 
entered on possession of the property of the deceased, and were so 
in possession when this debt was contracted, or whether no such 
possession took place until after the death of the donor, and that 
the possession then taken was as his heirs, and thereforethatthey took 
the property subject to the deceased's liabilities up to the day of 
his death. 

In coming to a final decision, the judge will also state aay reason, 
if necessary, for not restricting the creditor, claimant, to such pro- 
perty of the deceased as may be in their possession. 



The 20th April 1859. 

H. T. RAiKEsand A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 541 of 1858. 
Special Appeal from tlte decision of Mr. E. Latour, Judge of 
24>-Pergunnahs, dated \9th February 1858, reversing a 
decree of Mr. J. S. Bell, Additional Principal SudderAmeen 
of that district, dated 18th November 1856. 

Woomachum Chuckerbuttee and others, (some of the Defendants,) 

Appellants, 
versus 
Musst Taramonee Debea, (Plaintiff,) and Musst. Rughoomonee 
Debea and others, (Defendants,) Respondents. 

Baboo Kishensukha Mookerjee, for Appellants. 
Baboos Kishenkishore Ohose and Obhoychurn Bose, for Taramonee 
Debea, Respondent. 

Cwe remand- ^His case was admitted to special appeal on the 30th August 
ed for re-adjust- 1858, under the following certificate recorded by Messrs. C. B. 
merit of coste. Treyor ^ R y Bayley. 

" Plaintiff sued for her share of the inheritance of her deceased 
husband's estate. 
# " Defendant met her suit with two pleas : first, that she was bar- 

red from inheriting by unchastity ; second, that they had purchased 
some of the property of the deceased husband by three deeds of sale 
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" The first court, that of the principal sudder ameen, found that 
the plaintiff was barred from inheriting by proven unchastity. 

" The judge in appeal considered the evidence on this point, and 
was of opinion that the facts of the case did not bear out the prin- 
cipal sudder ameen's finding of unchastity. He remanded the 
case for re-trial as to the defendants' rights under the deeds of sale 
pleaded by them, and gave the plaintiff her costs up to that stage 
of the case. 

" Defendants, special appellants, urge in their special appeal here — 

1st. That the judge did not clearly find the fact of plaintiff's 
chastity. 

2nd. That the costs should not have been awarded on a remand, 
but should follow or be adjusted on the eventual result of the 
re-trial on the remand. 

" We do not think the special appeal can be admitted on the first 
point, for although there is not so clear and express finding of plain- 
tiff's chastity as might have been, still it is sufficiently plain from 
the judgment that the judge was of opinion that plaintiff's unchas- 
tity was not proved, and that all that remained to be tried was 
defendants' rights under the deeds of sale. 

" We think, however, the objection of the second point valid, and 
admit the special appeal only upon it." 

Judgment. 

The judge's order is that " the appellant will have her costs up 
to this stage of the case ;" and the effect of such order must be that 
the entire costs of the original suit in the first court, as well as 
those incurred in the appellate court, are thrown on the respondents. 

It is possible that the judge did not mean that such should 
be the result of his order, as although the case has still to be tried 
on its merits by the lower court, no new fees are necessary for 
that purpose; and it can hardly be supposed that the judge intend- 
ed that the question of costs should not remain an open question, 
until the decision had determined which party was in the right. 

As, then, no special reasons have been assigned by the judge for 
determining that the appellant is entitled to have all the costs 
hitherto incurred, as required by the Court's circular order No. 191, 
of the 4th of November 1836, we reverse his order, and, in accord- 
ance with the general rule contained in that circular, we direct 
that the court, to which the case has been remanded, will deter- 
mine the matter of costs in the usual way. 
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The 20th April 1859. 

H.T. Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 260 of 1857. 

Rtfyidar Appeal from the decision of MovZvee Mohumvd Nazim 
Khan, Principal S wider Ameen of Dacca, dated 25th Novem- 
ber 1856. 

Musst. Sunduloonissa Beebee, (Defendant,) Appellant, 

verms 

Gooroopersad Rae, (Plaintiff,) Bespondent. 

Mr. R. T. AUan and Baboo Shumbhoonath Pundit, for Appellant 
Baboo8 Bamapersad Roy and Kishenkishore Ohose, for Respondent. 

Suit laid at Rupees 6350-la.-4jp. 
Order of low- This suit was brought to recover possession of khadahs 63-8-4, 
it °^ proved situated in three churs, named Moheshkhalee, Bhashan chur, and 
that the por- Baher chur, which, subsequent to the release of the land by the 
cSaw Claimed revenue authorities after proceedings had been held under Regula- 
by plaintiff were tion II. of 1819, had been wrongfully retained by the defendant, 
mite of he the a PP e U an k Th e relative position of the parties brought before the 
Mhare held by Court in this action is as follows. Previous to the permanent settle- 
rent * tete^th T men *'> an e^te, known by the name of pergunnah Russoolpore, was 
after* accretion situated within the Dacca district, of which a 5-anna share be- 
und Jjf ™ re * came, also before the completion of that settlement, a distinct estate, 
."eedm^^ P the Further, it appears that, for the purposes of the settlement, and in 
ground was in recognition of the rights vested therein, the remaining 11-anna 
and S^itetute snare was taken to represent a full estate, and in its turn be- 
of limitations came divisible into three shares, namely, a 6-anna share and 
^n^fh^nU ^ wo 5" anna shares. In course of time plaintiff, respondent, 
right, because became proprietor of one of the two last mentioned 5-anna 
whOatnoMpr^ 8 ^ iares » an( ^ defendant, appellant, as representative of her minor 
ceedings pend- sons, proprietor of the 5-anna share which became first separated. 
ed; .j i t g ^ ould ™ Both parties therefore, it is to be understood, are proprietors of 
from "the date pergunnah Russoolporq ; and it is by virtue of the right so possessed 
onl y of their by them that their title to hold the land now disputed is severally 

ciose. Jine spe* t j 

cial commis- aS8erteu. 

8ion w \ A* e h* ^o^ 1 ^es ftdmit the disputed land to be recently formed churs, 
civil court on both ^y $&& ^ e formatioa accreted on the sites of certain old 
the Question villages of the pergunnah, which had been washed away by the 
^ ly a«es8nwn^ river, an ^ ' wtn ^7 ^at, ever smce ^ e new foliation of the churs, 
not on other they, or the proprietors whom they represent, were in possession of 
rights. their respective shares, while the ground of the plaintiffs action is, 

that his right became illegally and forcibly interrupted in the 
course of the resumption operations already adverted to. 
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Upon these averments, the finding of the principal sudder ameen 
is, that the old lands which had been carried away were comprised 
within villages which had constituted a portion of the share of the 
pergunnah that devolved on plaintiff ; that the former proprietor of 
plaintiff's share enjoyed a proportionate share of those older lands ; 
that he or plaintiff also acquired and enjoyed a proportionate share 
of the new formations, and accordingly he considered the plaintiffs 
claim, as against the exclusive right set up by the defendant, appellant, 
to be established. Further, in applying the same facts, the princi- 
pal sudder ameen held that the suit was not barred by the law of 
limitation. It appears that the first order made in the matter of 
resumption was pronounced by the special deputy collector, on the 
12th March 1839, when khadahs 339 were released in favor of 
Akhlakoollah Chowdhree, husband of appellant, but on appeal was 
carried by plaintiff and others to the special commissioner ; and on 
the 16th September 1845, this officer determined that the appel- 
lants before him were entitled to a share of the land supposed not to 
be re8umable, on the same principle that a quota had been given' up 
to Akhlakoollah Chowdhree. Accordingly, the principal sudder 
ameen has held that the final orders of the special commissioner 
should be taken to constitute plaintiff's cause of action, and that the 
suit brought within twelve years from that date is in time. 

The same issues have been raised here that were raised below. 
First in course comes the issue of limitation, but this, it was allow- 
ed, was a mixed issue involving and dependent upon the view taken 
by the Court of the facts of possession asserted by the parties. 
Now as to these facts, the conclusion of the principal sudder ameen 
has not been in any way controverted. The principal sudder ameen 
held that the old land, which before the diluvion occupied the site 
subsequently occupied by the new churs, was comprised within the 
share neld by plaintiff in the parent estate, and this point is no 
longer contested. Again, the principal sudder ameen held plaintiff's 
possession of the new land, subsequent to accretion, and before the 
resumption operations, to be established by the evidence which he 
recites ; and here also, as to the force of* that evidence or by the 
submission of counter-evidence, the conclusion of the principal 
sudder ameen has not been shaken. We are clearly of opinion 
that the interruption caused to the plaintiffs occupancy of the land, 
by the resumption operations, cannot run against him till the re- 
sumption suit was finally closed by the special commissioner's pro- 
ceedings of 1845. 

As just said, we have had no evidence before us to affect the 
principal sudder ameen's finding as to the plaintiffs actual occu- 
pancy either of the old or of the new land. The reliance of appel- 
lant has been placed on the proceedings of the deputy collector in 
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1839, and of the special commissioner in 1845. It is shown to us 
that, in the opinion of the special commissioner, plaintiff was not 
entitled to share in the churs Moheshkhalee and Bhashan, aad that, 
while his right to a portion of Baher chur was recognised, the 
portion so released was in addition to the 339 khadahs given by the 
deputy collector to Akhlakoollah Chowdhree, husband of appellant 
Now, while the jurisdiction of the special commissioner is conclusive 
as to the liability of certain land to assessment, his opinion as to light 
of possession in the land which formed the subject of the proceedings 
held before him cannot bind the civil court It may be that we 
should be prepared carefully to consider any views expressed by 
the special commissioner, as to questions of possession brought out 
in the course of the resumption proceedings. But, in the present 
case, Baboo Shumbhoonath Pundit has been unable to show us upon 
wh^t evidence or upon what data the opinion of the special com- 
missioner, with respect to the interest of plaintiff in chur Mohesh- 
khalee and Bhashan, was based ; and so appellant fails in establishing 
her exclusive title, quite as much with respect to evidence adduced 
before the special commissioner, as she has failed, as already shown, 
in the present action. Further, as to Baher chur it is admitted that 
the special commissioner erred in his estimate as to the total 
quantity of land available for all the parties concerned. It was 
supposed that, in addition to 339 khadahs to be given to Akhlak- 
oollah, 669 khadahs were available to be given to the other 
shareholders of pergunnah Russoolpore ; but eventually the total 
available land was ascertained to be 328 khadahs, and upon that 
quantity the apportionment of the plaintiff's right must be mada 

Lastly, as to the Baher chur land, a special objection is raised 
upon the following ground. This chur is assumed to be identical 
with another chur called Ramkishtodhee, and as (defendant's) appel- 
lant's original share of the old land of Ramkistodhee is admitted 
to have amounted to one-half thereof, so appellant asserts her tide 
to hold one-half of Baher chur.. But here again we have assertion 
without proof. It is true that the special commissioner appears 
to have treated Ramkishtodhee and Baher chur as one and the same ; 
but before ourselves no evidence is brought which should show the 
identity of the two churs, or that appellant, after the formation of 
Baher chur, held an 8-anna share of the land. 

We dismiss the appeal, with costs. 
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The 21st Apbil 1859. 

H.T. Raises and A. Sconce, Esqs., Judges, and H. V. B±yley,Esq., 
Officiating Judg6. 

Case No. 24 of 1858. 

Special Appeal from the decision of Mr. W. S. {kton^Karr, Offi- 
ciating Judge of Jessore, doled the Ibth Jvly 1857, reversing a 
decree of Baboo Opendurchunder Nyaruttwn, Principal 
Sudder Ameen of thai district, doled 18th February 1856. 

Ramtunnoo Pal, (Pauper,) one of the Plaintiffs, Appellant, 

versus 
Mr. R Savi, Jr., and others, (Defendants,) and Mussumat Mookta- 
kassee, wife of Chundur . Mozoomdar, (one of the Plaintiffs,) 
Respondents. 

Baboos Bungsheebuddun Milter, Taruknalh Sein, and Sreenath 

Doss, for Appellant 
Mr. R. T. Allan and Baboo Jugudanund Mookerjee, for 

Mr. R Savi, Jr., and others,' Respondents. 

This cas%was admitted to special appeal on the 15th January The plea thai 
1858, under the following certificate recorded by Messrs. A. Sconce £2^ £ ^ 
and J. S. Torrens. judgment debt- 

" Petitioner comes up as pauper. He was plaintiff in this suit, which £ u on ^ w ^£ 
he instituted to recover a share in three different under-tenures. proved. Where 

" First, as to a durputnee talook. It appears that this talook, as <£%* *£^ ih %. 
admitted by the defendants, was held by three parties, Ramtunnoo, distincT'sharea 
Mudhoosoodun Pal, and Peareechurn ; that these three parties ofa i tt ™ m * a !» 
were sued for arrears of rent, and Mudhoosoodun, being arrested, the serisbta of 
admitted the claim made to be due ; and that a decision on the 30th f be ~^ sn P* k>r 
April 1850 was passed against him, discharging at the same time ^ must to 
Ids co-defendants. Further, on the 10th February 1851, the jumma treated as a 
in question was sold for the arrears due by Mudhoosoodun. thw iiiS£ un* 

" The judge has held that there was no legal defect in selling the der Section xv. 
entire jumma for arrears decreed to be due against Mudhoosoodun offSw^^saie 
only ; and petitioner grounds his application for a special appeal on for the' default 
this finding, arguing that his right in the talook could not be ad- ^"^lf heh£ 
mitted by virtue of an arrear being decreed due by one sharer that to which 

nnlv * ne superior 

m J* , i , . i ii landlord has to 

" Two other pleas taken with respect to the other properties are look for the rea- 
inadmissible : but directing the usual enquiries to be made into i* 8 *** 011 <* hi * 
the pauperism of petitioner, we would admit this application con- ren ' 
ditionally, to try whether a decree in this case should not pass in 
favor of plaintiff for one-third share of the durputnee abovemen- 
tioned. 
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Judgment. 

Messrs. H. T. Raikes <md H. V. Bayley. — In this case it ap- 
pears that Mudhoosoodun Pal, Ramtunnoo Pal, and Peareechurn 
were sued, in a summary suit, for rs. 54, the alleged jumma of their 
durputnee tenure. Mudhoosoodun, on being arrested, admitted that 
that was the jumma due by him and by the other two parties sued. 
A soolehnamah was entered into with him, on the basis of which a 
decree was passed against him only. The other parties were speci- 
fically released by the terms of the decree. The sum so decreed 
against Mudhoosoodun Pal not having been paid by him, the tenure 
was sold under Act VIII. of 1835. 

A suit was brought by Ramtunnoo Pal and another to recover 
possession from the purchaser. It was then pleaded that the entire 
tenure could not be sold for a decree against one defaulter. 

The lower appellate court held that the whole right of the plain- 
tiffs therein became finally extinct, by the purchase of the said 
durputnee talook, when the property of Mudhoosoodun Pal was 
sola for a decree. 

Against this holding Ramtunnoo appeals specially, and his 
appeal has been admitted to try whether he should not have a 
decree for one-third of the durputnee. 

The pleader for special appellant relies on the decree having 
been against Mudhoosoodun only, and on the fact of Ramtunnoo and 
Peareechurn having been specifically released, and that, consequently, 
all that could be or was sold were Mudhoosoodun's rights and 
interests. 

As to this last point we observe that it has not been shown to 
us by special appellant that only Mudhoosoodun's rights and 
interests were sold. But irrespective of that, we are clearly of 
opinion that where, as here, clear proof is not given that distinct 
shares of a jumma are so recorded in the serishta of the superior 
landlord, the tenure must be treated as a joint one ; and, as such, 
the whole property is, under Section XV. Regulation VII. of 1799, 
liable to sale for the default of one of the parties, \he property, 
not the parties, nor any one of them, being that to wnich the 
superior landlord has to look for the realisation of his rent We 
dismiss the special appeal, with costs. 

Mr. A. Sconce. — I observe that the summary suit brought before 
the collector for arrears due, and which terminated by a compro- 
mise executed by Mudhoosoodun only, expressly set forth that 
the occupants of the under-tenure and the so-called defaulters 
were the three men, Ramtunnoo, Mudhoosoodun, and Peareechurn 
Eventually one only of these three, that is Mudboo, confessed 
judgment ; and upon this judgment the sale of the whole tenure 
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was made. Upon these facts we had no contest ; and as it seems 
to me to be a clear rule of law that the interests of one man 
cannot be prejudiced by the acts of another, that is, that Ramtun- 
noo, a registered tenant, not determined to be a defaulter, cannot 
suffer for the default of Mudhoo, I would restore special appel- 
lant to his former possession of the talook* 



The 23rd April 1859. 

H. T. RAiKESand A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Cases Nos. 538, 534, 535, and 536 of 1858. 

Special Appeals from the decision of Mr. F. A. Qlover, Officiat- 
ing Judge of Bungfpore, dated llth May 1857, reversing a 
decree of Movlvee ltrut Hossein Khan, Principal Sudder 
Ameen of that district, dated 16th April 1856. 

Baboo Protab Singh Dookur, (Plaintiff,) Appellcmt, 

versus 
Rajah Soorujnarain Singh, (Defendant,) Respondent. 

The Advocate General, Baboos Ramiapersad Roy and Bungshee- 

buddun Mitter, and Mr. R. T. AUcm, for Appellant 
Baboos Shumbhoonath Pundit and Bhoobunmohwn Roy, for 

Respondent. 

These cases were rejected by Messrs. Raikes and Colvin on the Defendants 
28th November 1857 for the following reasons. sifted claim of 

" These applications are all of one kind, and refer to the interpre- tond^ild^ 
tation to be put upon the terms of a karbarnamah, which we consi- fc» spent *»» 
der the judge to have rightly understood, as has been declared See^d^hS 
in the judgment of this Court (Mr. Patton concurring with us,) bis agent ex- 
dated 24th instant Our decree in that case was based upon SJoritl ^vested 
the fact of the bond involved in it not extending the sums borrowed m°him bv the 
beyond rs. 15,000, but the amount which could be borrowed had £"?■*£, h * 
then been drawn. The present bonds are in excess of what in con- but the loans 
sequence could be borrowed by Ramchunder Sircar, in whose name h J!^ n /? S0 §" 
the karbarnamah was executed. J^ ^ ^ 

" We reject these applications." monies paid to 

A review was admitted on the 20th March 1858 by Messrs. Z^T^^ 
Raikes and Colvin. could not woede 

" The advocate general, in support of this application, has argued uXhtyT As! 
that the suit by his client, for the recovery of the sums secured by however, a set- 
the bonds filed in the lower court, has been wrongly dismissed by C ase* 8 wa1f 8d j£ 

manded4n order 
that the accounts might be sifted. 
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the judge on the construction put by him upon the karbarnamah. 
That deed, it is urged, was intended to have a continuing effect, one 
of the objects contemplated by it being the payment of the Govern- 
ment revenue as it fell due from the estates of the principal defend- 
ant, and, consequently, so long as the debt did not at any time 
exceed the full amount of rs. 15,000, the terms of the deed were 
complied with, and the liability of the principal defendant un- 
questionable. If, however, the Court be of opinion that so liberal 
a construction cannot be accepted as clearly deducible from the 
wording of the deed, yet it must be conceded that there is 
sufficient ambiguity to allow of the interpretation put upon it 
by both the plaintiff and the agent, both of whom, it is admitted 
by the court below, acted in perfect good faith in advancing and 
appropriating the several sums to the benefit of the principal de- 
fendant, who likewise in his reply admits the payments to have 
been made on his account and for Government revenue of his 
estates ; and this ambiguity being admitted, there is on the record 
a clear admission, on the part of the defendant, that the sums sued 
for were knowingly allowed by him to be iqade use of by the 
collector as payments on his part Such payments, therefore, having 
his assent and being manifestly for his benefit and for arrears for 
which he was liable, the advocate general argued that he was 
bound to prove his allegation that these several sums had been 
repaid, and that this was, under the circumstances of the case, the 
real issue to be tried, and not simply whether or not they could be 
considered as coming within the authority delegated by the magis- 
trate by the karbarnamah alluded to. The review therefore prayed 
for should be granted,and the special appeal re-considered. Admitting 
the force of these arguments as to the apparent miscarriage of the 
judge in not determining upon the point now raised, we are willing 
to review the special appeal as to whether the matter now sub- 
mitted will justify an admission of the special appeal when again 
before us." 

These cases were admitted to special appeal on the 26th August 
1858 by Messrs. Baikes and Patton on the following grounds. 

" With reference to the order of this Court, granting a review of 
these petitions on the grounds therein stated, we admit the special 
appeals in these four cases, to determine whether the defendant be 
not liable for the account claimed, on the ground that he has admit- 
ted the receipt of these sums by his agents, and their appropriation 
to his benefit as Government revenue due from his estate, and his 
allegation of having repaid the same, although the terms of the 
karbarnamah may not, in the sense of that document, as held by the 
judge, have justified the agent in borrowing the amount upon the 
responsibility of the defendant." 



Digitized by 



Google 



( ±77 ) 

Judgment. 

The four special appeals now l>efore us relate to four suits brought 
for the recovery of money lent upon four bonds in the course of 
the years 1255 and 1257 for the aggregate sum of 6949-10-9. The 
debts were contracted on behalf of Rajah Soorujnarain Singh Rae 
Bahadoor, by his agent Ram Chunder Sircar, ostensibly under a 
deed called a karbarnamah ; and the zillah judge has thrown out 
all the suits, because the agent, in borrowing the money now sued 
for, exceeded the power conferred upon him by his principal accord- 
ing to the terms of the karbarnamah. This deed limited the money 
to be borrowed by the agent at one time to the amount of rs. 
15,000, including an outstanding debt of rs. 4052-9 : and the 
judge finding that the total debt outstanding in the year 1255, 
when the first of these four loans was contracted, exceeded rs. 
15,000, has held that the agent went beyond his authority, and that 
the creditor could not recover the money lent. 

The point raised in special appeal is, that as the rajah defendant, 
in his answer to the several claims of the plaintiff, expressly admit- 
ted the payment to his agent of the amount of the loans and the 
appropriation of that amount to the discharge of public revenue 
due by him, and asserted that the money so borrowed had been 
repaid by various sums lodged by him with the plaintiff, the literal 
terms of the karbarnamah could not, under such circumstances, 
be adhered to. 

The statement made in the (defendant's) respondent's answer is, 
that, up to Maug 1253, rs. 3535-1 was due by him ; that on the dates 
specified the four loans now sued for had been borrowed from the 
plaintiffs house for the discharge of the revenue of his estate ; that 
the old and new loans made a total debt of rs. 10,479-11-9 ; that 
on various dates between Bhadro 1254 and Maug 1259 he had paid 
into the plaintiff's banking house rs. 22,646-2-10 ; and thus he 
concluded that, after deducting the sum which he owed to plaintiff, 
the latter was largely in his debt. 

On the part of defendant, respondent, it has been urged, in expla- 
nation of the foregoing answer, that it should be taken in connection 
with the subject-matter of a fifth suit to which it referred, as well 
as to the present four suits. That fifth suit embraced a loan of rs. 
6464-15 made in 1253, and was disposed of in this Court in favor 
of plaintiff on the 24th November 1857. Then, as now, defendant 
resisted the claim as exceeding the condition of the karbarnamah ; 
but the Court determined that the total loans up to 1253 had not 
exceeded rs. 15,000, and that defendant was strictly liable under 
the authority of his own deed. Defendant denying the debt of rs. 
6464-15, that sum was necessarily excluded from the sum of 

Q 2 
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rs. 10,4*74, which in his answer he admitted. But his recognition of 
these four loans remains ; and what we have to consider is whether, 
even upon the supposition that these more recent loans for rs. 6944 
were in excess of the sum of rs. 15,000, which his agent was empow- 
ered to borrow, defendant should not be held liable for debts which, 
by his own distinct admission, were paid to his use and benefit We 
cannot doubt that the defendant must be held to have ratified the 
acts of his agent. He has indeed expressly recognised the acts of his 
agent in these four special loans ; and he cannot be permitted to 
recede from loans which he allowed were originally made for his 
benefit and himself brought into the accounts outstanding between 
himself and plaintiff. The actions, therefore, cannot be thrown out 
on the ground of want of power in the agent ; but as the defendant, 
respondent, pleaded a set-off, the cases must be remanded to the 
zillah judge that he may go into the accounts referred to by the 
defendant, and determine whether any and what sum is due to 
the plaintiff. ' 



The 23rd April 1859. 

C. B. Trevor, Esq., Judge, and E. A. Samuells and Q. Loch, Esqs., 
Officiating Judges. 

Case No. 591 of 1858. 

Special Appeal from the decision of Mr. A. Pigou, Officiating 
Judge of Moorshed<tbad y dated Wih March 1858, reversing a 
decree of Baboo Gobindchunder Chowdhree, Principal Sudder 
Ameen of that district, dated 16th November 1857. 

Indurchunder Jhajur, (Defendant,) Appellant, 
versus 
• M alkannissa Begum alias Larlee Begum, (Plaintiff,) Respondent. 

Baboos UTiookoolchunder Mookerjee and Ashootosh Chatterjee and 

Mr. R. T. Allan, for Appellant. 
Baboo Shumbhoonath Pundit and Movlvee Lootfur RvJiman, for 

Respondent 

an^afdnofd^ ^ HIS case was admitted to special appeal on the 20th September 
tinue,?n which 1858, under the following certificate recorded by Messrs. H. T. 
the plaintiff Raikes and H. V. Bayley. 

wrtain specific €< Petitioner was defendant, and the plaintiff sued him for the 
articles or th«ir value of a necklace and earrings left in pledge for rs. 1000, 
culn&ilt " 'on which plaintiff borrowed from the defendant Plaintiff valued the 
plaintiff, if the necklace at rs. 2500, and the earrings at 500. Petitioner denied 
tht^emi 6 ^! having lent money to the plaintiff and having received the orna- 
sno, and if the ments in pledge. 
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" The first court held it proved that defendant had lent the specific articles 
• money and received the necklace only, but that the plaintiff had have P1 been in ' 
not repaid the money, and valued the necklace at rs. 1500 only. defendant's pos- 

" In appeal the -judge considered the evidence sufficient to estab- thT^vahie^of 
lish that plaintiff had borrowed and repaid the money, and had each article be- 
left in pawn with the defendant both the earrings and the necklace, *?™ ^ u d!£nent 
and that plaintiff was entitled to recover the full value set upon can be given in 
them in her plaint ^Hdd*" also 

" The plea urged in special appeal is, that plaintiff cannot recover that cases of 
the estimated value of the necklace, without proving its value to be fchi8 na * u * } a ™ 
as stated by her. Defendant having denied the transaction va toto, Mme™ category 
throws upon plaintiff the onus of proving the actual value of the with those in 
necklace pledged. .... d^CbTg 

" We think that, under any circumstances, plaintiff is bound to alone pleaded 
prove that the value set upon the necklace is correct; and we^J^J^J^ 
admit the special appeal to try whether the case should not be ties the plaintiff 
demanded for this purpose." kdttwd 

Judgment. ^thout &>l 

/ m m ... evidence. 

We think that, in an action like the present, which is in the Case remitted 

nature of detinue, and in which the plaintiff sues to recover certain J^ti^oT m 
specific articles or their value, it is incumbent on plaintiff, if the 
defendant pleads the general issue, and if the specific articles be 
shown to the court's satisfaction to have been in defendant's pos- 
session, to prove the value of each article before an alternative 
judgment can be given in his favor. 

There are cases in which on pleas, special in their nature, being 
advanced, failure to prove them gives a plaintiff a right to a decree 
for his claim as laid in the plaint without further evidence, on the 
ground that by his pleading the defendant allows the justice of 
plaintiff's claim, unless the special plea be admitted by the court ; . 
but cases like the present do not fall within that category ; in these 
cases there is no special plea advanced, but on the general issue 
being pleaded two points arise for determination : 

1st. Were the articles sued for in defendant's possession ? and, 

2nd. If so, what was the value of them ? 

Both these issues the plaintiff must clearly prove, as we have 
ljefore observed, before he can be entitled to an alternative 
judgment. 

Under this view of the case we remit the case to the judge, with 
directions that he will give a judgment, on the whole evidence 
before him, regarding the value of the ornaments, which he has 
found to have been illegally detained by the defendant. 
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The 23rd April 1859. 

A. Sconce and C. B. Trevor, Esqs., Judges, and H. V.Bayley,Esq,, 
Officiating Judge. 

Case No. 658 of 1856. ' 

Regular Appeal from the decision of Baboo Ptmchanun Ban- 
erjee, Principal Sudtler Ameen of Rajshakye, dated 26tft June 
1856. 

Nawab Nazim of Moorshedabad, (Plaintiff,) Appellant, 
versus 
Ranee Indurmonee, widow of Rajah Gungadhur Roy, and mother 
and guardian of Mohundurnarain Roy, and Kaleekoomar Ghose, 
the executor, (Defendants,) Respondents. 

Baboos Ramapersad Roy and Hurohalee Ghose and Mr. R T. 

Allan, for Appellant. 
Baboos Bungsheebuddun Hitter, Kishenkishore Ghose, and Go- 

bindchwider MooJcerjee, for Respondents. 

The suit was This suit is brought for the possession of Deh Daroska, and is 
S'nte" kid at rs. 14,132-8-6. 

session ot a me- _ » . .«n is* -n t» * 

haion an aliened The plaintiffs averments are, that Gungadhur Roy was the 
m^lt^which dewan of Nawab Nazim Humayoon Jah, and embezzled rs. 72,000 
defendant was from that Nawab's private treasury, which was termed the ku- 
t te nsferred Inch ^ undar khana ; that the defendant, Ranee Indurmonee, his widow 
mehai, and on and mother and guardian of his son, was sued by the Governor- 
an alleged ad- General's agent for that amount and interest, which together had 
pUOntT where then amounted to rs. 1,53,600 ; that when this suit had proceeded 
present defend- to some length, the ranee, considering the debt in question to 
InwhScE plaint,' nave been actually due by her husband, gave up to the Nawab 
it was alleged) Nazim the Deh Darosha now in suit by a deed of the 18th 
the 'c^dera'- Cheyt 1253, and a decree was given accordingly ; but that upon 
ti>n for such' the Nawab's proceeding to take possession he could not obtain it 
t««8for was ad- j t wag a^ded ^hat Rajah Gungadhur had acquired that estate in two 
Held that, in portions, i. e. lla.-8gr.-2c.-2A:. by a deed of sale from Bejoygorind 
wmwderiBg^ai- jjural and Anundmoyee Dassee in the name of one Jeunarain ; 
suLs, it is of the and 4a.-llgr.-lc.-lfc under a deed of compromise by Anundmoyee ; 
fir9 adi mp °to a the an( * ^ at certa ^ n shareholders had sued Bejoygovind and the ranee, 
rule oferidence! and Kalee Koomar, Rajah Gungadhur's executor, for 8a.-llgr.-2c.-2i. 
which prescribes ag their share of the mehal, and to set aside Bejoygovind's deed 
statement W co°n! of sale to Gungadhur ; but although this suit was decreed in 

taining the ad- 
mission he taken together, as by this means alone can the true nature of such admission 
be ascertained. 

Hell also, that, under this rule, there is no admission in this case of the receipt of rs. 
72,000 for the defendant's own purposes, or of its appropriation for objects other than the 
payment of plaintiff's (the Nawab Naxim's) debts. Nothing was shown to prove that any 
consideration passed from plaintiff to defendant to justify the conclusion, that the defendant 
had still to account for rs. 72,000, and had given up the menal sued for to plaintiff for that reason. 
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the zillah, the decree was reversed by this Court on the 27th April 
1852. Plaintiff, in conclusion, states that he sues on the deed of 
compromise above referred to. 

The ranee admits that her husband Gungadhur was dewan in 
the time of the Nazim Humayoon Jah, but denies that he ever 
embezzled anything, or that she, in the suit brought against her by 
the Governor-General's agent, ever admitted the amount then sued 
for to be justly due or filed any deed of compromise ; further, that 
there was nothing shown by plaintiff to prove that Rajah Gunga- 
dhur had received, appropriated, or not duly accounted for the 
rs. 72,000 referred to in that suit ; that Gungadhur, although he 
had not been successful in proving his claim, had all along claimed 
to recover balance due on account of money he had borrowed to pay 
the Nawab's debts, giving due credit for rs. 72,000, at rs. 4000 per 
mensem assigned from the Nawab's private treasury, from Poos 
1235 to Jeyt 1237. Lastly, the ranee denies ever offering to give 
*ip possession to the Nawab, and alleges that during her illness 
the rajah's adopted son, in collusion with the Nawab's omlah, 
attached her seal to the alleged deed of compromise. 

The answer of Kaleekoomar, the executor, is to the same pur- 
port, in denial of plaintiff's claim. 

The principal sudder ameen held that there was no proof that 
Rajah Gungadhur had embezzled the rs. 72,000 before sued for 
by the Nawab on that ground ; that the present claim arose from 
a suit by Gungadhur against the Nawab, decided in the zillah court 
on the 28th December 1839, and in this Court on the 19th June 
1841, in which he mentioned credits given to him for rs. 4000 per 
mensem for eighteen months, which he had paid to the Nawab's 
creditors, and which were irrespective of his claims for money 
advanced by him on account of the Nawab ; but that, although 
Rajah Gungadhur failed' to prove these claims, there was in that or 
otherwise no proof of his having appropriated the sum ; that as, 
on his dismissal from the dewansnip, Gungadhur was alleged to 
have given an acknowledgment to be responsible for what, on an 
adjustment of accounts, might be proved due by him, proof that 
this sum was so found due was requisite and was wanting here ; 
that the ranee had not admitted the deed of compromise ; and 
that that deed would not bind the minor. He, therefore, dismissed 
the Nazim's suit 

The Nawab Nazim appeals from this decision, on the ground that 
the deed of compromise has never been set aside, and, being thus 
valid, entitles him to a decree ; that that deed was an acknowledg- 
ment of the Rajah Gungadhur's liabilities for the rs. 72,000, and 
thus for the mehal sued for now ; that that <Jeed was executed for 
the benefit of the minor, and must be held to bind him. 
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JUDGMBBT. 

As the main arguments urged before us in appeal rest on the 
admissions said to be found in the deed of compromise, and in 
Rajah Gungadhur's plaint, dated 14th December 1855, we give the 
passages relied on below. The former runs thus : u Although neither 
your petitioner (i. e. Ranee Indurmonee) nor Rajah Bidyadhur (i. e. 
the rajah's adopted son) holds by right of inheritance any estate 
left by the rajah, all his property, real and personal, having been 
sold for his debts, after his death, except Darosha, still, considering 
that all the honor and respect the rajah enjoyed arose from his 
connection with the Nazim, it would be improper to contend in 
law suits with the Nizamut, and an amicable adjustment is agreed 
to, viz. Darosha is given up to the Nazim, the agent withdrawing 
this suit and paying costs in it and in that in which the Rajah 
Gungadhur was plaintiff, all claims in both suits being considered 
settled. " 

This passage does not, in our opinion, admit a debt of rs. 72,000, 
but distinctly alleges another reason for the compromise, viz. 
unwillingness in the widow to litigate with the Nizamut, from his 
connection with which Rajah Gungadhur, her husband, had risen 
to a high position. 

The terms of Rajah Gungadhur's plaint relied t on by plaintiff 
appellant, are these. In one part occurs the passage : "From the be- 
ginning of Poos 1236 B. S. to Jeyt 1238, eighteen months, your peti- 
tioner received rs. 4000 per mensem, 72,000, from the private cash of 
the Nizamut, according to the instalments previously arranged 
and sanctioned.'* In another passage : " In conformity with this 
arrangement the said Misr executed a power of attorney in favor of 
Brijbullub Dass, my dependent, who, by virtue of it, drew rs. 4000 
from the private cash, and divided the same before me between 
the said Misr and other creditors." But, on looking to the context, 
there is far from any admission of a receipt for Gungadhur's own 
purposes, or for a receipt of money unaccounted for, to the amount 
of 72,000, or any amount at all. The tenor of the whole of this 
part of the plaint is, that the Nazim was very much in debt ; that the 
dewan Gungadhur borrowed money to pay those debts ; that these 
creditors pressed the dewan for payment, when the Nazim sent 
for a banter, named Raradyal Misr, and desired him to take over 
and adjust the claims of the creditors, the banker receiving rs. 4000 
per mensem from Poos 1836, from the Nazim's private trea- 
sury, until the debt was cleared off ; that three perwannahs were 
issued accordingly, one to the banker, another to Gungadhur as 
dewan, and a third to the darogah of the private treasury. The plaint 
then states that the banker, Ramdyal Misr, pending reference to 
other parties as to taking over all the claims against the Nazim, 
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amounting to rs. 171,748, suggested that the rs, 4000 per mensem 
from the private treasury should be at' once made available, and 
that they were so, and paid over to the banker's agent and other 
creditors, before the dewan. It is tfeen stated that, before the re- 
ference was replied to, Ramdyal died, and the Nazim then desired 
the dewan to receive the rs. 4000 and pay the creditors, which he 
did, duly apportioning it to the creditors ; that this monthly receipt 
by him of rs. 4000 was for eighteen months, from Poos 1 236 to 
Jeyt 1238, rs. 72,000 ; but that in Assin 1238 the Nazim stopped 
the payment. 

In considering an alleged admission by the defendant, we think 
it of the first importance to adhere to the rule of evidence, which 
prescribes that the whole statement containing the admission must 
be taken together, as by this means alone can the true meaning 
of the admission be ascertained. Acting, then, on this rule, and 
looking to the plaint as a whole, and then the passage relied on 
from the plaint in connection with the general tenor of the docu- 
ment above given, we see no admission of any receipt of rs. 72,000 
for the rajah's own purposes, or its appropriation for objects other 
than the payment of the Nazim's debts under the alleged authority 
of the Nazim. Nothing is shown us, in support of the present 
claim, to prove that any consideration really passed into the hands 
of Rajah Uungadhur from the Nazim, to justify the conclusion that he 
had received it for himself, or still had to account for the rs. 72,000, 
on account of which the defendajit is stated to have given up the 
mehal Darosha now in suit. 

We, therefore, dismiss the appeal, with costs. 



The 23rd April 1859. 

C. B. Trevor, Esq., Judge, and E. A Samuells, Esqs., Officiating 

Judges. 

Case No. 501 of 1857. 
Regular Appeal from the decision of Roy Ramlochun Ghose, 
Principal Sudder Ameen of Nuddea, dated 19th March 1857. 

Woomeshchunder Roy and others, (Defendants,) Appellants, 

versus 
Eshanchunder Roy and others, (Plaintiffs,) Respondents. 

Baboo Jugudanund Mookeriee, for Appellant 
Mr. R T. AUan and Baboo Shumbhoonath Pundit, for Respondents. 
Suit laid at Rupees 6634-1 2a.-llgr.-3c. 
This is a suit for the rent of an ijara from 1254 to 1257 B.jS., A durputnoc- 
founded on a kuboolyut. The principal sudder ameen decreed the X^fcm "rf 
claim in plaintiffs' favor. The defendants appeal against this » putnee for 
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dw^wSe U * decision on * wo grounds : 1st, they say they are not liable for the 
Sect. XUL Be- rent of a putnee talook included in the ijara during the time that 
8 M8i9 n ' VIIL ^ e durputneedar was m possession ; and, 2ndly, tnat the principal 
wquenwoMhe sudder ameen refused, without iust grounds, to allow them to adduce 
putneedar'shav- evidence in support of other pleas which they had placed on the 

ing withheld his j r 

rent. The plea record. 

of the ijaradar, Neither of these objections, however, appears to be entitled to the 
the putnee f was slightest weight. The durputneedar, it seems, obtained possession of 
included, that he the putnee under the provisions of CJause 4, Section XIII. Begu- 
JbJ 8 thfrenfof lation VIIL of 1819 > in consequence of the defendants' having with- 
the putnee dur- held the rent due to the zemindar, and thereby jeopardised his 
ororaied^he tern 11 " 6 - The defendants clearly cannot be allowed to take advantage 
could not he of their own laches in order to evade their contract with their lessors. 
S^ad^uitaffe They had it in their power to recover possession of the putnee at any 
of his own moment, by repaying the advance made by the durputneedar, and 
hi? 68 wntract ** * 8 no answer to tae plaintiffs' claim to say that they failed to do so. 
with his lessor. With regard to the exclusion of the defendants' evidence, we 

The principal fij^ the facts to be these. The parties were called upon to file their 
refusal toaUow proofs on the 22nd of August 1856. The 17th of December was 
time to the de- the date fixed for the hearing of the cause. There was a subse- 
fiied a document quent postponement to the 26th of February 1857.' On that 
and list of wit- date the defendants, for the first time, intimated their intention to 
dayof So,*! put in a certain hathchitta, and on the 27th they filed a copy of 
ter the case had this document with a list of witnesses. No satisfactory reason 
poned approved! having been given for this delay, and the record having been made 

• ' 4 up, the principal sudder ameen regarded this proceeding of the 
defendants as a mere expedient for retarding the decision of the case, 
and rejected their application for further time. In this we are of 
opinion that he was fully justified. 

We affirm the decision of the lower court, and dismiss the appeal, 
with costs. 
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The 23rd April 1859. 

H. T. Raikes, Esq., Judge, and H. V. Bayley, Esq., Officiating Judge. 

Petition No. 28 of 1859. 

Application for Special Appeal from the decision of Moulvee 
Mahomed Hcmiff Khan, Principal Sudder Ameen of Patnb, 
dated \bth September 1858, reversing thai of Hafiz isurfwraz 
Alee, Sudder Moonsiff of that district, dated 25th Mareli 1858. 

Doyaleeram, Plaintiff , Petitioner, 

versus 
CheydeelaJ and others, Defendants. 

Moonshee Abbas Alee, for Petitioner. 
Mocmshee Ameer Alee, for the Opposite Party. 

It is hereby certified that the said application is granted on the ^ 80 ^J air ? ,lf 
following grounds. Sed teu^iS 

The special appellant pleads that the principal sudder ameen pendency of the 
has wrongly held that the plaintiffs suit should be dismissed for !!&«•■ Mr) 
minority, and that, even if the principal sudder ameen found as a represented him 
fact, on the evidence, (which it waa admitted the principal l^ e8mt 'eo?rt 
sudder ameen had done,) that plaintiff was a minor, the suit should deemed that, the 
have been nonsuited and not dismissed £Sff tt!^ 

The respondents having been summoned, and the record having minor, the «uit 
oome up to this Court, the respondents' pleader declining to appear, jjjj)^ 1 * dii " 
we have referred to the judgment of the principal sudder ameen, Held, that the 
and find the case to stand thus. The plaintiff; who first sued, died ^ectwiuchpre- 
two months after filing the suit, and was the son of the party now from suing U 
admitted as his son's heir to sue. Therefore, irrespective of the ^ arifl fe • m 
pleas of special appellant, it is obvious the suit should not have legal Uatilit?^ 
been dismissed, for the defect which precludes minors' suing is that *"j ftf^/JiT 
arising from their being unable to have legal liabilities or do legal foe^asbieBonV 
acta in their own name, so as to afford security to meet 5ie heir, tiiui defect 
claims of others or to bind themselves. When the plaintiffs father ww 
was admitted to sue as his son's heir, the defect was cured, and the 
suit could proceed 

We reverse the decision of the principal sudder ameen, and 
remand the case to him for re-trial with reference to the above 
remarks. 
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The 25th April 1859. 

J. H. Patton, Esq., Judge, and E. A. Samuells, Esq., Officiating 

Judge. 

Petition No. 30 of 1859. 

Application for Special Appeal from the decision of Mr. 0. L. 
Martin, Jvdge of Tirhoot, dated 29th July 1858, affi/rvring 
that of Mr. E. Dacosta, 1st Principal Sudd&r Ameen of Tir- 
hoot, dated 22nd December 1857, in the case of 

Soobun Singh Plavntiff, 

versus 

Baboo Goordyal Singh, one of the Defendants, Petitioner. 

Baboo8 Baneymadhub Banerjee and KishensvJcha Mookerjee and 
Moonahee Ameer Alee, for Petitioner, Ex-parte. 

The plaintiff It is hereby certified that the said application is granted on the 

•obtained specific following grounds. 

hUcoShamBb- The plaintiff sued special appellant and his other co-sharers, for 
dividuaiiy. Only recovery of the revenue which he had paid in excess of his own 
theg^dthat share, m order to save the joint estate from sale, and obtained a 
he had already specific decree against each shareholder in the lower court Thespecial 
ST* ml q The appellant, whose plea was that he had paid his quota in full, and 
judge refused to was not indebted to the plaintiff, appealed against the decree in so 
because* apP the *** ** ^ affected h™ '» but the judge, remarking that he could only be 
other sharers relieved at the expense of his co-defendants, and that he had not 
ktfie 110 * ^S ma( ^ e tfoem respondents, declared the appeal informal, and refused 
^its. e to hear him. 

Held, that This was clearly wrong: The plaintiff had not appealed, and the 
m The ^niy appellate court could not consequently have thrown any portion 
question the f the special appellant's burden on the other defendants. Its duty 
ade was) whe- wft s confined to a determination of the question whether the an- 
ther the appei- pellant was justly liable for the amount decreed against him or not. 
fw^he'tnlo^t Th e <3ase wiN therefore be remanded, in order that the judge may 
awarded against take up the appeal of the special appellant, and dispose of it with 
him or not. reference to these remarks. 
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The 26th April 1859. 

H. T.Raikes and A. Sconce, Esqs., Judges, andH. V. Bayley, Esq., 
Officiating Judga 

Case No. 303 of 1857. 

Regular Appeal from the decision of Mr. J. Weston, Principal 

Sudder Ameen of Tirkoot, doled 5th Jvly 1856. 

Bechoo Chowdhree, (Plaintiff,) AppeUcmt, 
versus 
Mussumat Luchmee Chowdhrain and Purbuttee Chowdhrain, (De- 
fendants,) Respondents. 

Bdboos Ramapersad Roy and Jugudanund MooJcerjee, for Ap- 
pellant. 

Baboo8 Shumbhoonath Pundit and Srtienath Dass, for Respond- 
ents. 

Suit laid at Rupees 9289-1 2. 

The decree of the lower court states that this suit was brought 0rder of ^- 
" to decide a title and for possession, with registration of names in which oonfirm* 
the district register in lieu of defendants, in respect of 8 annas in «* widow and 
the entire talook Roharah, and of 8 annas 1 pie in mouzah Muddee, ^Sd^^t" 
and to establish a right to recover ra 25-1 4-6-10 malikana in cash from sion of his pro- 
the treasury on account of 7 J annas of 16 annas of mouzah Sonah Jolted ^by 
Bheet, pergunnah Ahis, comprising, the estate of Beechook Chow- them, against a 
dhree, deceased." in^^^suS 8 

The persons in possession are the widow and daughter of Bee- stantiatelf of a 
chook Chowdhree: and the plaintiff avers that he, as cousin of Bee- **""*£ of 4* 
chook, was in joint possession of the property at the time of Bee- averred joint 
chook's decease ; that, consequently, his widow and female relatives possession with 
do not succeed to joint property ; and also that they are excluded by uf^titoe/^ana 

the CUStOm of their family. the inability by 

The principal sudder ameen held that plaintiff had nothing but J^ton? of "tie 
the evidence of some witnesses to prove his joint possession ; and wife and daugh- 
that such proof could not be relied upon, as had plaintiff's aver- ^tmoperty^ 
ments been true, there must have been documentary evidence to 
support it ; that, on the other hand, the defendants had produced 
several zemindaree papers and official documents and receipts of 
revenue, which showed that Beechook had collected the rents of his 
share separately, and had had distinct money transactions, and 
paid his own share of the Government revenue ; and on these 
grounds dismissed the plaintiff's claim. 

In appeal the pleader has been able to make out no better case 
for his client than appears to have been made out in the court 
below. 

He cannot show that his client at any time held any thing in 
common with the deceased ; and on the point of family custom there 
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is only a petition of Beochook's, in which such custom is alluded 
to as justifying a demand made by him and the plaintiff for posses- 
sion and mutation of names on the death of another cousin. But 
we cannot allow an evidently self-interested statement like this to 
prevail against facts, which show satisfactorily that Beechook held 
his own share distinct and separate; and that, consequently, the 
widow and daughter have a prvmd facie right to inherit it Proof 
of the koolachar pleaded is entirely wanting. 
We confirm the decision, with costs. 



The 26th April 1859. 

H. T. Rjukes and A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 756 of 1857. 

Regular Appeal from the decision of Moulvee Mahomed Nazim 
Khan, Principal Sudder Ameen of Dacca, dated Uh May 
1857. 

Sagurmonee Chowdhrain and others, (Plaintiffs,) Appellants, 

versus 
Jugobundoo Bose and others, (Defendants,) Respondents. 

Baboos Ramapersad Roy and Kishenkishore Ghoee, for Appel- 
lants. 

Baboo Shumbho&nath Pundit and Moonshee Ameer Alee, for 
Respondents. 

Suit laid at Rupees 6781-1 2a.-4p. 

decided under On this case being called up for hearing, an objection was taken 
tfa« oocnmstan- by Baboo Shumbhoonath Pundit for respondents, that the appeal 
t£a»e^a^ could not be heard in this Court, inasmuch as, the value of the 
a value, such suit having been determined by the principal sudder ameen to be 

^^e'cSS ^^ m 5000 > the appeal b y law W *° tte ^ah j^g* Itj 
of the principal appears that in the plaint the land sued for, estimated at the mar- 

murt C ben5S?S ket value of **• 25 a kanee > ga ye a total valuation of rs. 6781 ; 

first to the zil- that the defendants in their answer urged that the suit had 

la y^e- been largely overvalued, with the view of carrying the appeal to 

accordingly? 08 the Sudder Court instead of the zillah judge ; and that the principal 

sudder ameen, on enquiring into this plea, held the proper value 

of the subject of the suit to be ra 3390, that is, half the 

value assumed in the plaint The principal sudder ameen, having 

made this order on the question of valuation, properly considered 

that the jurisdiction of trying the suit in the first instance rested 

with himself, and proceeded to dispose of, and eventually dismissed 

the case on its merits. 
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Under these circumstances plain tife brought their appeal to this 
Court ; but by the principal sudder ameen the value of the subject 
of the suit has been determined to be only rs. 3390 ; and it 
appears to us that we must accept that valuation as if the same 
amount had been originally set forth by appellants in their plaint. 
No doubt, we can conceive a case in which the principal sudder 
ameen may have erred in his calculation, or at all events in which 
the grounds of the principal sudder ameen's finding might be dis- 
putable, and might be questioned in appeal But the present 
appellants took no exception to the decision of the principal sudder 
ameen upon this point ; they accepted the conclusion of the prin- 
cipal sudd$r ameen, but> nevertheless, they have brought their appeal 
here as if the original valuation had been definitely accepted It is 
true that, on the objection to the admissibility of the appeal being 
raised before us, Baboo Ramapersad Roy applied for the permis- 
sion of the Court, under Section II. Act IV. of 1853, to add an 
objection to the principal sudder ameen's finding upon the matter 
of valuation to the grounds of appeal previously set forth ; but, 
looking upon this as a mere after-thought, that might possibly 
afford the appellants an opportunity of bringing their case to a 
hearing in this Court, and not as embodying their objection to a 
finding with which they were substantially dissatisfied, we thought 
the application should be refused. In fact, not only as determining 
the course of appellate jurisdiction, but as affecting the liabilities 
of plaintiffs in the matter of costs, they had a substantial interest 
in questioning the decision of the lower court upon the point of 
valuation. If we conceive judgment to go for plaintiffs on the 
merits, they would still be liable to defendants for exposing them 
to costs in maintaining pleaders largely in excess of the sum which 
the proper valuation of the suit warranted. But appellants in their 
appeal accepted the conclusion of the principal sudder ameen upon 
the matter m question ; and as the point is m itself wholly foreign 
to the grounds of appeal which they did raise, we think the 
application to enlarge the grounds of appeal should be refused. 

We must, accordingly, deal with the case as with a suit in which, 
as provided by Clause 2, Section XXVIII. Regulation V. of 1831, " an 
appeal shall fie to the zillah judge." We, therefore, strike the case 
on the file of this Court, and transfer the appeal to the zillah judge. 
Respondents' costs in appeal here, to the amount of one-fourth on the 
full value of the appeal as preferred, will be charged to appellants, 
and also, whatever may be the issue of the appeal, the excess value 
of the appeal stamp over and above the true value cannot fall on 
defendants, respondents. 
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The 26th April 1859. 

H. T. Raikes and A. Sconce, Esqs., Judges, and H. V. Batley, Esq., 
Officiating Judge. 

Regular Appeals from the decision of Moulvee Wuheeoodeen 
Khcm Barndoor, Principal Sudder Ameen of Shahabad, dated 
12th December 1856. 

Case No. 245 of 1857. 

Mussumat Fatimoonissa Begum and Itrutoonissa Begum, 

(Defendants,) Appellants, 

versus 

Gyanee Ram and others, (Plaintiffs,) Respondents. 

Baboo Ramapersad Roy and Moonshee Ameer Alee, for Appel- 
lants. 

Baboos Kishenkishore Ohose and Oobindchunder Mookerjee, for 
Respondents. 

Case No. 246 of 1857. 

Sheik Lall Mahomed, (one of the Defendants,) AppeUamJt, 

versus 
Qyanee Ram and others, (Plaintiffs,) Respondents. 

Case No. 247 of 1857. 

Qolab Lall, (one of the Defendants,) Appellant, 

versus 

Qyanee Ram and others, (Plaintiffs,) Respondents. 

Case No. 248 of 1857. 

Bissessur Lall, (one of the Defendants,) AppeUamJt, 

versus 
Gyanee Ram and others, (Plaintifft,) Respondents, 

Case No. 249 of 1857. 

Hunooman Oopadhya, (one of the Defendants,) Appellant, 

versus 
Gyanee Ram and others, (Plaintiffs,) Respondents. 

Moonshee Ameer Alee, for Appellants in these four cases. 

Respondents' Vakeels, as in Case No. 245. 

M H * ld ' ge ^J*j Suit for possession of mouzah Bondah and Chutter, with mesne 
rule, a party profits, laid at rs. 8479-11-5. 

Sewd^T. The P 1 *" 11 * aMege 8 that on ^ KhadimHossein, on the 30th July 1834, 
session, is bound executed a deed of sale for the above village, and at the same time 
wtmttf hL!£ 8P» TO a receipt f° r ^ e consideration, viz. rs. 3000 ; that these deeds 
ceipts, and to were duly signed, and sealed, and registered ; and that Khadim 
E> ve tb dSam" ^ossein received the purchase money in full. The plaint proceeds 
tion of his right to state that there was a separate covenant to the effect that, if the 
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vendor repaid the purchase money by the 30th Bhadoor 1246, toDorae<sionM 
the purchaser should cancel the deed of sale, and return it to the E^e * abeo! 
venaor ; that a teeka lease of this village was given from 1242 to tote. But as the 
1256, at a jumma of rs. 275, to secure the interest ; that Khadim So^aLi to! 
Hossein borrowed a further sum of rs. 2700 from plaintiff, and iow,northeaver- 
gave an ikrar on the 9th February 1839, or 11th Phalgoon 1246, JJPa^p 1 ^ 
to the effect that he, Khadim Hossein, should pay the rs. 3000 on tiTs having 
account of the deed of sale, and the rs. 2700 on account of the loan, by J^theSf 
the 4th Bhadoor 1256, otherwise the sale of the village was to be the otgection 
considered final. It is added that a renewed teeka lease to Golab ^^^JfeJ' 
Rai, at a jumma of rs. 354, from 1247 to 1257, was given to plain- in concurrence 
tiffs' ancestor to secure the interest, and an order by the lessor for ^tk the ' 1( jJ2 
the lessee to take that sum on this account. The plaint then con- pTaMiftV deeds, 
eludes by averring that, the money not having been paid when due, ^der which 
steps for foreclosure were taken on the 7th January 1851, and by possession were 
detailing the rights of the several plaintiffs as heirs and co-sharers, proved. 
and, lastly, repudiates any jagheer sunnuds which might be plead- that*where*he 
ed by some of the defendants sued. lower court 

Defendant, Mukbool Fatima, widow of Khadim Hossein, denies }g£j ^JJj 
any demand of repayment, or notice before recourse to foreclosure, parties could 
She pleads that the ikrar on which the application to foreclose 21^^ ^SJSS^S* 
was based was held invalid by the judge on the 28th January 1854; suit? and 1 ex- 
that the deed of sale and ikrar were both collusive, and Khadim S^u.^^ 1 
Hossein's seal obtained and affixed, because that seal was in the they should be 
hands of his dewan, Mohee Dass, and was used without authority ; exempted from 
that no mesne profits could be demanded, as plaintiffs were in posses- ° n " t "' 
sion and had been so all along ; and that the plaintiffs had not 
alleged dispossession in the plaint or in the proceedings to foreclose. 

The answer of Mussumat Fatimoonissa is essentially to the same 
effect as the above. 

The answers of Mokund Lall, Bissessur Lall, and Hunooman 
Oopadhya, alleged jagheerdars, rely on the validity of their sun- 
nuds from Khadim Hossein, and on their possession under Act 
IV. of 1840. 

Lall Mahomed, defendant, takes substantially the same plea as 
the above jagheerdars, adding that illness had prevented him from 
suing to set aside a summary award for rent obtained by plaintiffs 
against a ryot, in which case this defendant had appeared as objector. 

The principal sudder ameen overruled some objections as to the 
inadequacy of the stamp on plaintiffs' alleged deed of sale and 
ikrar, ana as to want of precision in the plaint ; and was of 
opinion on the merits that the deed of sale and ikrar were good 
and valid ; that due notice of the proceedings to foreclose had been 
given ; that the money was not deposited ; and that the sale had 
thus become absolute. The principal sudder ameen went on the 
registration of the deeds, on the fact that after such publication 
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the vendor made no objection during his life ; and that his widow, 
Mukbool Fatima, had, in a case under Act IV. of 1840, pleaded 
that rs. 5000, on account of this very mortgage, now denied, had 
been repaid in 1249 F. The principal sudder ameen also referred 
to a plea taken by defendant, that plaintiffs had, when in possession, 
appropriated rs. 2070 worth of timber, and should account for this, 
and all receipts, and observed that plea to be totally at variance with 
that now urged of the non-existence of a mortgage at all The 
principal sudder ameen considered the teeka to Golab Rai good from 
his proved possession to 1257 F. He deemed the conditional sale 
proved further from the admission of it by the vendor in his peti- 
tion for registration on the 7th September 1834 ; and concluded by 
giving his opinion that these facts and probabilities outweighed in 
his mind any amount of oral evidenoe adduced to die contrary. 

The principal sudder ameen thus decreed plaintiffs' suit, exempt- 
ing the jagheerdar defendants from costs except their own, and 
ruling that the plaintiffe' rights as against them could not be tried 
in this suit 

Defendants Fatimoonissa and Itrutoonissa, daughters of Ehadim 
Hossein, appeal from this decision on its general merits, and on the 
special ground that plaintiffe should have filed and proved their ac- 
counts of receipts before the principal sudder ameen oould hold 
the sale absolute. The four jagheerdars, defendants, appeal for their 
own costs, on the ground that die principal sudder ameen, having 
held them exempt from all liability for plaintiffs' suit, should have 
held them exempt from all costs. 

Judgment, 

We are of opinion that, as a general rule, a party suing for fore- 
closure and possession is bound to give an account of his receipts 
and to prove them, before a declaration of his right to possession, 
and transfer of possession, as under a sale become absolute, can 
follow. But in this case this objection was not taken below ; nor 
was the averment of the plaintiffs having repaid themselves from the 
profits raised in the answers. We, therefore, do not think it open 
to our consideration at this stage of appeal 

Then as to whether the deed of sale and ikrar are valid, we have 
to remark that appellants have not shown us anything to justify our 
rejection of the principal sudder ameen's finding in favor of their 
validity. The registry of the deeds and their publication without 
objection by the vendor are not refuted by the appellants. It may 
be the case that Khadira Hossein'B dewan, Mohee Dass, had com- 
mand of his seal ; but we are not shown in regard to this case, any 
Eroof that these deeds were executed and registry made solely by 
is collusion, and not by the act and consent of Khadim Hossein 
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himself. It has been 'urged that Khadim Hossein's petition of the 
7th September 1834 for registration of names was not given per- 
sonally ; that> although he was sent for by the collector, he never 
appeared in person ; and that the registration case was finally 
struck off in consequence. This fact however, cannot be taken as 
proof that he did not give or authorise a petition. It has been 
also pleaded that Mukbool Fatima's allegation of the re-payment 
of rs. 5000 on account of the mortgage and consequent admission 
of that mortgage, cannot bind appellants, who were then minors. 
We do not find it necessary to say on this occasion whether such 
an allegation alone would or would not bind appellants, for the 
principal sudder ameen has only treated the circumstance as one of 
the links in the chain of evidence by which he considers the plain- 
tiffs' deeds proved. 

The appellants not having shown us any proof in refutation of 
that relied on by the principal sudder ameen in favor of plaintiffs' 
case, we dismiss the appeal of Fatimoonissa and Itrutoonissa, with 
costs. 

In respect to the appeals of the four jageerdars for their costs, 
we are of opinion that, as the principal sudder ameen held that 
their title could not be questioned by this suit of plaintiffs, and as 
they were exempted from all liability to plaintiffs, so also they 
should have been exempted from all costs. 

We decree their appeals. 



The 27th April 1859. 

C. B. Trevor, Esq., Judge, and E. A. SAMUELLSand G. Loch, Esqs., 
Officiating Judges. 

Case No. 580 of 1858. 

Special Appeal from the decision of Mr. E. S. Pearson, Addi- 
tional Judge of Dacca, dated 30th sMarch 1858, reversing 
a decree of Moulvee Mahomed Nazim Khan, Prvacvpal 
Sudder Ameen of that district, dated 3rd December 1866. 

Anundmohun Pal Chowdhree and others, (some of the Defendants,) 

AppeUcmts, 

versus 

Sheochunder Pal and others, (Plaintiffs,) and Mudunmohun Roy 

and others, (Defendants,) Respondents. 

The Advocate General and Baboos Ramapersad Roy, Kishen- 
Jcishore Ohose, and Unookoolchunder Mookerjee, for Appellants. 

Baboo Shv/mbhoonaih Pvmdit and Mr. R T. Allwn, for Sheo- 
chunder Pal and Doorgapersad Pal, Respondents. 

This case was admitted to special appeal on the 15th September corcUnoe with 
1858, under the following certificate recorded by Messra C. B. £* ^™ dj £ ,e 
Trevor and H. V. Bayley. the Court w 
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the cue of Ma- " Plaintiffs sued for possession of two 4-anna shares <rf %d.-%kAHff.- 
Keraf 1 K Singh 2( "-"^ ma ^ aa( ^ lakhufaj, belonging to various taflooks, possession 
ver*us Mas- of which had been granted to defendants in execution in two suits 
Sre^utte^at w ^ c ^ they b«i } p*evi<>uly brought for two 4-anna sharet of tah»k 

any thing which Sobhaiam. 

mtoeTb «££ " The»defendants pleaded that the knd now *ued for had been it 
in execution in^xeoution awarded to them as covered by their deems ; that these 
wJ° r ^ , wM i0r erB * )6m confirmed up to the Sudder Court ; and that the 
necessarily to be plaintiffe' present claim, could not stand. 

detenmned aa "The lower court dismissed plaintiffs' daint Oa appeal, Ae 
in"tL "ro^ject judge 'reversed the order of the lower court, >and decreed it 
matter of the " Defendants now appeal specially, urging that, though the plead- 
being easentiai'iBg ^oob n °t plead explicitly upon Constowition 112$, or a plea an 
to any opera- bar, yet such a plea is raised by the facts pleaded by them, and, 
^e^u^on^ consequently, dhouldhave beenentered as an issue in the proceeding 
must be held of the court laying down the issues in the case ; and, second, that the 
pos^^b^th^J u< ^ e hafl ** effect kid * e *»**&** of I**** on the defendants, 

order, and, con- which is eiTOneOUS. 

m^^e^'terms" " ^ ter bearing the advocate general <m the part <tf special appel- 
of CoMtructiou lants, and Mr. Allan on the other side, we admit this special *ppeai 
1 ^daiaothat to try the following points : 
when in execu- " *#• Do the facte stated in the pleaiiings of special appellants 

for ° f aha^T 8 ? ^^ ^ P* 6 * °^ T ** ^3 iU ^ 4Xl ^ a 0r ' a0 ^ * 

A°property, the " %*& # they ^o, then can this Court, in special appeal, notice 
defendants in a plea to jurisdiction not taken up below ? 

Sw^^ei" " Srd * 1{it <**> *h» do the facte ** forth in the pleadings <rf 
claim certain special appellants fall within the principle of Construction 1129, 

belonging to " 4th. Has not the judge in effect thrown the burden of proof 
*ha^tto*fa incorrectly on defendants, and should not >the case, consequently, 
creed, on inch be remanded for ^investigation ? This point will only arise in case 
jectS^Ln^ ^e ot ^ er P°^ nte are areweredin the negativa" 

rily, it is com- JUDGMENT. 

potent to the fVMi 

claimants to in- The plaitttBfe in this case allege that the ancestors of the defend- 
suit 1 * 6 for fi the ****** w ^° wepe eo ^ BxeTH ^th pktintifis' ameestors in talook Sobha- 
ianda/>nthe8ap- ram, obtained at different times two decrees against them, each for a 
^. ti<m ^ w « m ?- 4-anna share of the said talook-; that, in execution of those decrees, 
the inC soit to the different defendants at different times dispossessed them of oer- 
w ^«b, in the tain lands, consisting partly of the lakhiraj lands of talook Sobharam, 
which they now to which the then plaintiffs were not entitled, and partly of the 
claim, they were lands of separate and independent talooks not included in that suit ; 
n °HeSf fl &ere. that having ineffectually, in execution, attempted to urge their rights, 
fore, that the and the lands having been given to the then plaintiffs, they now bring 
Iteurtion^iiS ^ e P resen t suit for possession of the same, with mesiie profits. 



does not apply The defendants, after pleading that the suit is ndt mamtainable, 
rore^the^Surt! i na8flmc h as in execution of a suit between the plaintiffs and 

1 



'fore the 'Court. 

The sp«ial appeal dismissed, with costs. 
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themselves, tba,la*ds were determined to be the Baal lands of tsiook 
Sobhacaan, proeeedeS then to wge that, the decision come to in 
exaeutiont waa, correct* and, that. plaintifls' suit should be dismissed* 

The* \wm court dismissed plaintiffs' claim, but the judge, on 
appeal, relying on tha evidenoe brought forward bj the:plawtif&, 
gpretham a decree according to the prayer of their plaint 

We think it. clear thai th$ defendants in their answer suflteir 
enilf raise, the plea of re* adjudicate, andt oonsequently^tjbat this 
Gonrt can : notice the. point in special appeal. The main contention 
then is oa the third point, on, which the special appeal hw been 
admitted,, viz. do the facta set, forth in the pleadings bring the 
present case within the principle of Construction No. 1129 
correctly interpreted I 

It wilt be observed, from, the abstract, of the pleadings above given, 
that the suits brought by the defendants then in this case against 
the plaintiffs were for a share of talook Sobharam without specifica- 
tion of lands or boundaries ; and it appears that in execution an 
ameea proceeded into the mofussil to place the then plaintiff* in 
possession of the. share, of the talook acrjudged to them. Disputes 
arose in execution regarddng the land now sued for ; the defendants 
m those cases, the plaintiffs in the present, alleging that t&s land 
did not belong to the mal lands, of talook Sobbaram, but*betonged 
partly tothe Ukhiraj lands of talook Sohhoram, in which the plainr 
tiffs had no share, and partly to other talooks not then in suit In 
execution* the oiyection of the then defendants was summarily reject- 
ed by the lower and by this Court* and the present suit has originat- 
ed outof that rejection* 

It has been contended by the learned advocate general*, that this 
suit falls within the principle on which Construction 1129 wa& 
declared by this, Court* in the case of Maharajah* Koowur Kerut 
Singh versus. Mussumat Ranee Sremuttee, to rest, viz. that my\ 
thing which has been determined by order in execution in a former 
suit, and which was necessarily to be determined as being involved 
in the subject: matter of the suit, and as being essential to any 
operative decree being passed upon it, must be held to be finally 
disposed of by the order. 

&ow, on turning to the case above cited, we find that the plain- 
tiff sued for possession of certain vUiagee, uslee and dakhilep, 
without specification of the names or number of the dakhilee villages. 
In execution* the plaintiff applied for possession of seven dakhilee 
villages. The judge, admittei the plaintiffs claim, but the judges' 
of this Court, w ho had passed the original decree upon appeal, 
reversed the judges order, confining the decree to one dakhilee 
village; The plaintiff then brought a fresh suit for the six villages 

• Sadder Dewanuy Decision* of June 1163, ptgp 581—525, 
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which had been held to be not the dakhilee of Jyenuggur, bat 
nizamut villages of a separate estate, talook Sookee, belonging 
to the defendant. This Court then held, after enunciating the 
principle above cited, " that the first decision was in favor of plain- 
tiff, and he did not appeal against it as being insufficient by 
reason of its not containing an award regarding the exact 
number and names of the villages to be made over to him. He 
was content to bring that matter forward in execution, and to 
have it decided in that more summary mode of procedure. The 
decision was indispensable to the giving due effect to the decree, and 
the Court, having omitted, from whatever cause, to notice the point 
in the regular enquiry before passing a judgment, was bound 
to consider and settle it as it arose in execution. The plaintiff, 
having been assenting to such a disposal of the controversy respect- 
ing the villages of which he was to obtain possession, cannot be 
allowed to commence a new litigation by a fresh regular action, 
because the determination was against him." 

With this ruling we entirely concur ; and we think, with the 
judges deciding that case, that certainty in legal procedure requires 
that, in such cases, the plaintiff shall be bound by the course of 
action which he has chosen to adopt But the circumstances of 
this case are very different from those above detailed. Here the 
plaintiffs were the defendants in the first suit That suit was only 
for a share of the talook without specification of lands. The pro- 
ceedings in execution were taken on the motion of the plaintiffs, 
the decree-holders, and they could not stay them ; and though, by an 
accident, the objectors happened to be the defendants in the suit, 
they objected as owners of property other than that in suit* and, 
therefore, as distinct persons m law. 

Looking to these facts, we think that the principle of Construc- 
tion 1129, as enunciated by the Court in Maharajah Eoowur 
Kerut Singh's case, will not apply to the present case; and we are 
of opinion generally that, when in execution of a decree for a share 
of a property, the defendant in that suit, or any third party, claims 
certain lands taken in execution as belonging to property other than 
that decreed, on such objection being rejected summarily, it 
is competent to such objector to institute a fresh suit for the lands, 
on the supposition wrongly included in the suit to which, in 'the 
character in which he claims, he was not a party. 

It is true, as remarked by the learned advocate general, that the 
fact of the defendant's being the objector is, primd fade, a suspicious 
fact ; but such suspicion does not exist in this present case, for the 
judge has determined that the objectors, the plaintiffs in this suit, are 
entitled to the lands claimed by them as separate and distinct from 
those decreed to the defendants in this suit, and the presumption, of 
course, is, that this decision is correct. 
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Such being our opinion as to the principle of Construction 1129, 
when applied to the particular facts before us, it is unnecessary 
for us to discuss it with reference to a state of facts which is not 
now before the Court. 

Under the view of the case expressed above, we dismiss the 
special appeal, with costs. 



The 27th April 1859. 

C.B. Trevor, Esq., Judge, and EA. Samuells and G. Loch, Esqs., 
• Officiating Judges. 

Case No. 795 of 1858. 

Special Appeal from the decision of Syud Ahmud Buksh Khan, 
Principal Sudder Ameen of Mymensmg, dated 20th 
Jamwwy 1858, modifying a decree of Baboo OungaJcamlh 
Bidyalunkar, Moonsiff of Madargunge, doled V7th August 
1857. 

Musst Huromonee Debea and Hurochunder Surma, (Plaintiffs,) 

Appelkmts, 

versus 

Kishen Mungul and another, (Defendants,) Respondents. 

Baboo KUhmeukha Mookerjee, for Appellant, Ex-parte. 

This case was admitted to special appeal on the 29th Decern- Held that, in 
ber 1858, under the following certificate recorded by Messrs. J. H. ^Sf*^; 
Patton and H. V. Bayley. bond, the course 

" Plaintiffs sued defendants for a bond debt, rs. 125, with interest* jfjjjjy* ^ 
or a total of rs. 235. The defendants pleaded that the debt had crediting the 
been discharged from the profits of a farming lease held by plain- to 0U from *the 
tiffe from defendants. The moonsiff found the farming lease to be mortgaged pro- 
proved, and that rs. 14-4 per annum had been realised from itgJJ^ JjSJ^ 
from 19th Maugh 1254 to Jeyt 1262. The moonsiff also held ofV^foterest 1 , 
that a dakhila for rs. 12, filed by the defendants, was not proved. was comet. 
He considered the accruing interest to be rs. 15 per annum, and 
giving defendants credit, in payment of interest, of rs. 14-4 per 
annum for the farming profits, ne gave plaintiffs a decree for rs. 104-4. 
On appeal to the principal sudder ameen, he concurred with 
the moonsiff in respect to the non-proof of the dakhila for rs. 12, but 
held the moonsiff wrong in crediting the farming profits to interest, 
and that he should have done so to principal. 

" Plaintiffs appeal specially, urging that the moonsiflTs proceeding, 
in first crediting these profits in payment of interest, was correct 

a We admit the special appeal, to try whether the decision of the 
principal sudder ameen is not contrary to the practice and prece- 
dents of this Court" 
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Judgment. 
We think that the course adopted by the moonsiff, in auditing 
the amount of profits first to the redaction of the interest on the- 
debt, was the proper method of adjusting the accounts. We, there- 
fore, reverse the decision of the principal sadder ameen, and decree 
the appeal, with costs. 

The 27th April 185& 

C. B. Trevor, Esq,, Judge, and E. A. Samueljls and CL Loch, Esq*, 
Officiating Judges, t 

Caae No. 307 of 1858. 
Special Appeal from the decision of Mr. W. & 8eton-K*rr, Offi- 
ciating Judge of Jessore, dated 1st December 1857, ajjRrmtngr 
a decree of Baboo Anundchv/nder Banerjee, Sudder Ameen. of 
thai distriet, dated 19th Jvme 1857., 

Joychunder Ghose, (one of the Defendants,) Appellant, 
versus 
Mudhoosoodun Bose, (Plaintiff,) and Tttohessuree Dassee, mother and 
guardian of Kaleenath Dass and others, (Defendant,) Respondents. 

Boboos Bamopersad Boy and Srwnatk D«w> (or Appellant 
Baboo8 Kishenkishore Ghose and Tcmdcnedh Sewn, for ModJhoo* 
soodun Bose, Bespondent. 

Held that, on Tms case was Emitted to special appeal on the 8th May 1858, 
a plea in to be- under the following certificate recorded by Messrs-. A. Sconce and 
MS&J-a Tartan*. 



ing remanded <c This suit was instituted by Mudhoosoodun Bose to recover 4A 
& mt^itu ^g 8 ^ m tw0 P^r^ona, of 27 and 13 beegahs each, on the title 
not competent, of a sale effected in his favor on the 22nd roua 1248, by Sooraj- 
faa '^beOTen- BA Moonsbee ajkl Kripamoyee. In the decision of the judge 
WUuto, and this claim is supposed to have been simply met, by the* aijswer filed 
the ewe oom^ijy defendant, petitioner, that the same land had been sold to 
for Se*MrtY ^u by the same parties on the 25th Jevt 1248, that is, several 
originaiiypi«d. months previous to plaintiff's purchase, upon the facte, so far as 
w,^o^Mnot ti 16 issue before the judge turned upon the preference to be given to 
appeal agafeet the one kubala or the other, no question is now taken. The 
^^5^ judge has decided for the plaintiffs purchase, and that finding 
open that point must be accepted But petitioner shows that once before the same 
^ffi^jjLS caw had gone up in appeal to the principal sudder ameen, upon 
the order at the the point whether plaintiffs claim to the first patch of 27 beemhs 
m^ow^the should not hold to be inadmissible, because of the plaintiff's vendors' 
c"iL to be de- right to the land having been, in a former case* decided by the 
dde ^8 h^mnS-^S® on '^ ^ ailua,r y 184&, disallowed. In that old caae 

be considered to bave waived that pica. 
Special appeal rejected, with coats. 
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Eremchund Kurmukar, as lessee of Soorujnath and Kripamoyee, 
sued for possession ef the land, making his vendors defendants* fes 
well J8B the principal defendant Soorujnarain Bone and Huree- 
naram. On that occasion the land was determined not to belong to 
the plaintiff Premchand or his vendor, but to fluretaarain, and to 
the village of Assanagur. Accordingly, following that older decision, 
the sudder ameen, on the first trial of this suit, held that the pre- 
vious definite determination of the land belonging to Hureenarain 
in Assanagur and not to Soorujnath and Kripamoyee in Dongha 
Ghattah, precluded the entertainment of the claim of plaintiff, as 
representative of Soorujnath and Knpamoyee, to recover the same 
hud. On appeal, however, the principal sudder ameen, on the S3rd 
August 1855, considering that the suit preferred by the ryot of the 
vendor did not prejudice the rights of the latter, remanded the case 
for decision upon roe merits. 

"This point is now brought up in special appeal It is contended 
that, as plaintiffs vendors were parties to Piemchand's suit, and 
in their presence their right to lease the land was disallowed, 
plaintiff is incompetent to re-open the sane question of right for 
the first parcel of 27 beegahs. 

" This plea cannot apply to the petitioner's right to the land, in 
so for as it arose . from the same vendors. But it is shown that 
petitioner relied not only or mainly on the sale by Soorujnath 
and Kripamoyee, but on the issue of the first suit, and on his subse- 

;|uent acquisition of the first parcel from third parties. The exact 
brm of the answer made by petitioner is sot now before us. 
Nor is it shown that petitioner in his last appeal relied on any 
other purchase than that made by the plaintiff's vendors ; but on 
the other hand it is urged that the decision of the principal sudder 
ameen, as to the effect of the first suit upon the present contest, 
prevented his raising again an issue connected therewith. The 
question involves some difficulty, and we admit the special appeal 
to try the point above given. 

" A second point is submitted respecting plaintiff's right to sue, 
seeing that the deed of sale was drawn in Mohunchunder's name : 
but the sale to plaintiff is held proved, and, besides, Mohunchunder's 
wife and representative gave in a petition, supporting his claim. 
Upon this plea, therefore* we see no defect in the judgment of the 
lower court" 

Judgment. 

On reverting to the record, we find that, in the answer filed by 
the defendant, petitioner, it is pleaded that, regarding the parcel 
containing the 27 beegahs of land claimed by the plaintiff, a pre- 
vious suit had been instituted ; that in that suit the vendors of 
the plaintiff in the present suit were parties, and in their presence 
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the right to the 27 beegahs of land now sued for was rejected ; and 
that, consequently, the plaintiff cannot now raise the same point a 
second time, he being in law the same party with his vendors. 

This objection was admitted by the first court, but overruled 
on appeal by the principal sudder ameen, who remanded the case 
for investigation on the merits. No special appeal was preferred 
against the rejection of a plea in bar, but the case was decided by 
the lower court on the merits, and both courts came to a decision 
in plaintiff's favor ; and defendant has now attempted to «e-open 
the plea in bar, which was overruled by the principal sudder ameen, 
when the case was before him in appeal. 

We think that it is not competent to the defendant so to act, but 
that, as laid down by the Court in the case of Gopeenath Surma 
Chuckerbuttee, appellant, verms Kumullochun Aetch, Sudder 
Dewanny Decisions of 1857, pages 489 — 492, it was incumbent upon 
him, if objecting to the decision come to by the principal sudder ameen 
on the plea in bar, to have appealed specially. Not having done so, 
but having allowed the case to be decided on the merits, he must be 
considered to have waived that plea, and, consequently, is unable 
to raise it at the present tima 

We do not mean to rule that any interlocutory order passed in 
a cage must be appealed against ; far otherwise : we only hold that 
when pleas, in bar are rejected, and a case is remanded to be decid- 
ed on the merits, any failure to appeal against that ruling, 
which allows the case to proceed, will be considered tantamount to 
a waiver of the plea. 

Under this view we reject the special appeal, with costs. 

The 27th April 1859. 

C. B. Trevor, Esq., Judge, and E. A. Samuells and G. Loch, Esqs., 

Officiating Judges. 

Case No. 134 of 1857. 

Regular Appeal from the decision of Boy Ramlochun Ohose, 
Principal Sudder Ameen of Nuddea, dated 20th December 1856 . 

Gholam Hossein Biswas, (Plaintiff,) AppeUcmt, 

versus 

Ramgutty Biswas and others, (Defendants,) Respondents. 

Baboos Shumbhoonath Pvmdit, Kishenkishore Qhose, and Bung- 

sheebuddun MiMer, for Appellant. 
Baboo Ramapersad Roy and Mr. R T. Allan, for Respondents. 

Suit valued at Rupees 6000. 

th? el &todi£t Chunder Hurree Paramanik instituted the present suit to 
had failed to obtain possession of one-third of the putnee called Dhee Bednah, 
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alleged to have been conditionally sold to his father Doorgapersad P"> ve the "P* 
by the defendant Bamguttee. During the progress of the suit, he theprowkyin 
sold his rights and interests in the property to Gholam Hossein, who dbputehadbeen 
has been admitted as a co-plaintiff The circumstances under EXt^ea^ 
which the suit is brought are as follows. and as the 

Bhugeruth Biswas, Shibpersad Biswas, and Bughoonath Biswas i^MSemem^ 
were three brothers Joint proprietors of the putneeDheeBednah,livmgbers of the fa- 
in commensality, and carrying on business with their joint funds. S^rX/ 1 ^ 
Bhugeruth died, leaving a son, Bamguttee, who, having succeeded his perty mn*t P he 
father, borrowed the sum of rs. 3000 from Doorgapersad Paramanik, °?J? d 5 r Jjf M 
and executed a deed of conditional sale of his one-third of the putnee oestrai estate] 
on 5th Bysakh 1246, corresponding with 17th April 1839. The™* **>» .to- 
period when the loan with interest was to be paid up expired on cidents of such 
30th Cheyt 1253, corresponding with 11th April 184y, and ^tiropwpar^^aj 
of foreclosure was issued on 27th Kartikh 1254, corresponding with oo^otaI sale 
the 12th November 1847; and the present suit, to obtain possession wassatisfactori- 
tfnder the terms of the deed of sale, was instituted on the 15tbJ^yJ*»» 
September 1852, corresponding with 1st Assin 1259. After issue ai of the ded- 
of notice of forclosure, the other partners in the estate having, w^ ofth ^S^ 
alleged by the plaintiff, prepared a fraudulent deed of partition, in ameen, decreed' 
which the share of Bamguttee was recorded as only 2 annas 10 {Jf 68 * ^* 
gundas, filed a petition of objection to the plaintiffs claim ; and the ° app ° 
object of the present suit is to set aside that deed of partition, 
executed on purpose to defraud the plaintiff, and to obtain posses- 
sion of one-third of the putnee belonging to Bamguttee, with 
mesne profits from the date of foreclosure. 

Shibpersad and other partners denied that Bamguttee had originally 
any share in the putnee. They and the defendant Ishwarchunder 
allege that, after the death of Bhugeruth and Rughoonath Biswas, 
and while Shibpersad was on a pilgrimage to Benares, the 
defendant Ishwarchunder, son of Shibpersad, purchased the 
putnee from Goluk Boy out of his own private self-acquired funds, 
and held sole possession ; that, in order to settle disputes which arose 
between him and his relatives, he, on 11th Pons 1253, corresponding 
with 25th December 1846, executed a deed of partition, under 
which he assigned 3 annas of the property to himself, 2 \ annas to 
Bumguttee, and other shares to other members of the family ; that, 
at the time the deed of conditional sale is said to have been 
executed, Bamguttee was a minor and had no defined share in the 

Sutnee, and, consequently, that deed was a forgery, prepared by 
uroopchunder Sircar of Sibnibas, with whom defendants were , 

at enmity. 

The defendant Bamguttee repudiated the deed in his answer, 
but on the 14th February 1854 filed a petition, acknowledging that 
he had executed the deed and that the transaction was b&rm fide, 

T 2 
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He had previously applied to the Court to have the plaintiff 
Chunder Hurree Paramanik examined, and a summons was issued 
on 31st January, but in his subsequent petition he prayed that the 
service of the summons might be stayed. On the following day 
plaintiff filed a petition, stating that he had sold his rights to 
Gholam Hossein, who acknowledged the purchase, and prayed 
that his name might be substituted for that of the plaintiff Chunder 
Hurree. The defendant Ishwarchunder then applied to have 
Chunder Hurree examined, and summons was issued on the 17th 
February 1854, and a subsequent proclamation requiring his 
attendance was issued on the 24th March following ; but he did not 
appear, and on the 27th May the acting principal sudder ameen 
decreed the rights and interests of Ramguttee, whatever they 
might be, in favor of Gholam Hossein. 

Two appeals were preferred from this decision ; one by Gholam 
Hossein on account of the vagueness and incompleteness of the de- 
cree, and the other by Ishwarchunder Biswas on technical grounds. 
This last appeal was rejected On the appeal of Gholam Hossein the 
Court held that the principal sudder ameen had altogether evaded 
the question which the pleadings raised before him. Whether 
Ramguttee had any and what interest in the property, whether he at 
the time of the mortgage was competent to mortgage it, and whe- 
ther the mortgage was a bond fide transaction or not, were points 
which required the determination of £he principal sudder ameen. 
And the case was remanded on 10th March 1856, directing him, 
after taking any further evidence that might be necessary, to pass 
an order, either dismissing the plaintiff's suit or giving him posses- 
sion of a specific share of the property sued for. The principal 
sudder ameen has now dismissed the suit, on the grounds that 
there was no proof that the putnee was purchased from ancestral 
funds, or that Ramguttee had any share in it till the partition made 
by Ishwarchunder on 11th Pons 1253 ; and he held that the deed 
of conditional sale, alleged to have been exeouted by Ramguttee on 
8th Bysakh 1246, was spurious, and that no credence was to be 
given to the statements of that individual regarding that transac- 
tion, as he had frequently contradicted himsel£ 

An appeal has been preferred by the plaintiff from this decision. 
He urges that he has given such evidence as he could obtain of thejoint 
proprietary possession of the putnee by Bhugeruth, Shibpersad, and 
Rughoonath, and that Ramguttee as heir of Rughoonath is entitled to 
a third ; that the terms used in the deed of partition itself, which 
has been set up to evade his claim, show that the defendants were an 
undivided Hindoo family, having all things in common, and it is for 
the defendant to show that the property was, as stated by them, not 
purchased from the ancestral funds, but by Ishwarchunder from his 
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own means. Appellant adds that execution of the deed of conditional 
sale is proved, and that the exception taken to the evidence of the 
attesting witnesses is without grounds. 

On the other hand it is shown us that the putnee was taken in 
the name of Ishwarchunder Biswas though his father Shibpersad 
is stQl alive, and that plaintiff's witnesses admit thatJshwarcbunder 
took the putnee from Goluk Boy, that he has possession of and 
filed the title deeds ; that proceedings under Regulation VIII. of 
1819 were taken out against him by the zemindar ; that the farming 
leases of the putnee to Doorgachurn and Mr. Harris were 
taken and ran in bis name as sole proprietor, and in suits to recover 
rents from the ryots his name was always made use of as the 
proprietor of the putnee, and that the deed of partition, the 
genuineness of which the plaintiff does not deny, shows that he was 
recognised by the rest of the family as sole proprietor of the putnee 
up to the date of the execution of that deed ; that nothing has been 
advanced on the other side to show that there were any ancestral 
funds; and that Chunder Hurree, the original plaintiff, knowing that, 
if examined, he would have been obliged to disclose the real nature 
of the alleged transaction with Ramguttee, had avoided giving his 
evidence, substituting the present plaintiff, a man of straw, as the 
purchaser of his rights and interests. 

While there can be no doubt that the defendants belong to an 
undivided Hindoo family, no proof, except the evidence of witnesses, 
has been given us that the putnee was the joint property of Bhu- 
geruth, Rughoonath, and Shibpersad Biswas, or that it was in the 
family during the life-time of the two former. The putnee lease is 
dated 9th Ma^h 1242, and is in the name of Ishwarchunder Biswas, 
the son of Shibpersad, who is still alive ; and all decrees, farming 
leases, receipts, &c., run in his name, and the title deeds are 
in his possession and were filed by him. The fact, however, 
of his having possession of these title deeds and of the other 
documents alluded to being in his name, is not conclusive proof 
that the putnee was the sole property of Ishwarchunder ; for in 
undivided Hindoo families it frequently happens that property is 
purchased in the name of one or other of the members of the family 
indiscriminately, and the use of the individual's name gives him no 
special title to the property. It is of course impossible for a person 
in the plaintiff's position to prove that the putnee was purchased 
from ancestral funds ; and as it is asserted by Ishwarchunder that 
he purchased it from his own funds, it remains with him to prove 
this special plea. Now the only evidence on this point laid before 
us, besides the testimony of certain witnesses, whose statements are 
of a very general nature, consists of a document called a deed of 
partition, dated 11th Pous 1253, which sets forth that Ishwar- 
chunder is the sole proprietor of the putnee, and that he of his own 
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free will divided the same among the different members of the 
family, himself retaining ong share ; that he was to retain possession 
of the whole estate till his death, &c. Now it may be remarked 
with regard to this document, that no satisfactory reason for its exe- 
cution has been shown us. In the answer it is said to have been 
drawn up in order to settle family disputes ; but we have no evidence 
of the existence of such disputes, and the allegation appears to be 
a mere assertion easily made and got up for the purpose. If the 

Sroperty were self-acquired, it is singular that the owner should 
ivide it among the members of the family, who had no claim to 
it The document is rather of the nature of a will than of a gift, and 
it is not signed by Ishwarchunder, the donor, but by the parties for 
whose benefit the partition was mada The defendant Ishwarchun- 
der has not attempted to show us that in 1242 he was carrying on 
a separate business with self-acquired funds, or what were the fluids 
at his disposal when the putnee was taken in his name ; and it is 
not proved that either Bhugeruth or Rughoonath died before that 
date. However little the admission of the defendant Ramguttee is 
to be trusted, yet in his answer, which is adverse to the plaintiff 
and repudiates the deed of conditional sale, he describes his share 
of the property as 5-6-1-1, and relates how Surroopchunder Sircar 
negotiated with him and agreed to assist him in recovering the 
share of Ramguttee made over to him, 2ct.-6gr.-lc.-lfc of the said pro- 
perty ; that this coming to the ears of Ishwarchunder he offered to 
settle with Ramguttee, and the deed of partition, dated 11th Pous 
1253, was accordingly executed. 

On a review of the evidence laid before us, we consider that the 
defendant Ishwarchunder has failed to prove his special plea, and, 
consequently, the putnee in dispute must be considered part of 
the ancestral property, in which, as admitted by his co-defendant, 
Ramguttee has a right to a third share ; and as no satisfactory 
reasons for questioning the validity of the deed of conditional sale, 
executed by Ramguttee in plaintiff's favor, have been assigned, 
we hold it to be a good and valid document, and think the 
deed of partition, bearing date 11th Pous 1253, pleaded by the 
defendant, to have been drawn up with the view of defeating the 
plaintiff in obtaining his just rights under the deed of conditional 
sale executed by Ramguttee. Under these circumstances we reverse 
the decision of the lower court, and decree the appeal, with costs. 



Digitized by VjOOQlC 



( 505 ) 

The 27th April 1859. 

C. B. Trevor, Esq., Judge, and E A. Samuells and G. Loch, Esqs., 
Officiating Judges. 

Regular Appeals from the decision of Mr. L. S. Jackson, Offi,- 
eiatmg Judge of Rajshahye, dated lith May 1857. 

Case No. 652 of 1857. 

Collector of Rajshahye and others, (Defendants,) Appellants, 

versus 
Messrs. R. Watson and Co., (Plaintiffs,) Respondents. 

Baboo Ramapersad Roy, for Appellants. 
Mr. R. T. Allan, for Respondents. 

Case No. 220 of 1858. 

Messrs. R. Watson and Co., (Plaintiffs,) Appellants, 
versus 
Dost Mahomed Khan and others, (Defendants,) Respondents. 

Mr. R. T. Allan and Baboo Unookoolchunder Mookerjee, for 

Appellants. 
Baboo Ramapersad Roy, Moonshee Ameer Alee, and Syud 

Murhumut Hossein, for Respondents. 

Suit valued at Rupees 83,231. 

Mr. 0. Loch. — Messrs. Watson and Co. sued to reverse the sale i n a m a for 
of the putnee Debee Hattee, pergunnah Govindpoor, and to obtain reversal of a 
possession, with mesne profits, from the auction purchaser under {5^"^, *$! 
Regulation VIII. of 1819. Before the suit could be heard it was tained a com- 
necessary for the plaintiflfe to prove their title to sua For this SSSiSi*!? 
purpose they filed several deeds of sale and other documents, and witnesses in the 
gave in a list of eighteen witnesses living in Calcutta* who they ca^Court^ 
prayed might be examined under a commission addressed to the time within 
judge of the Small Cause Court, as provided by Act VII, of 1841. S^ w w e " 

The commission, dated 4th April 1856, returnable on the 24th fixed with their 
idem, was accordingly issued, but the judge of the Small Cause Court £J^ co !j!j ur " 
returned the commission, with a certificate that the witnesses had ndthwappeared 
not appeared. The 27th of April was fixed for the hearing of the j* ***** court » 
case, but owing to press of business it could not then be taken up ; mad^any a™ 
and on the 28th idem the plaintiffs filed a petition for the re-issue of tem P t *> P">- 
the commission, which petition was rejected, as the reasons assigned jj^e of 6 tEeir 
by plaintiffs' mooktear, for not producing the witnesses when the witnesses. The 
commission had been issued, were considered insufficient ; and on oOTSeaaentiy^ei 
the 1 4th May 1857 the case was dismissed. Plaintiffs had made the turned unexe- 
collector, Mr. Leycester, who conducted the sale of the putnee, a^ 'the jud^ 

was right, onder the chrcamstances, to decline to re-issue the commission. 

The collector in this case was sued personally, hut the Government appeared for him, and 
the judge in consequence refused the Government their costs. Held, that they were entitled to 
their costs, having a right to appear for their officer if they thought fit. 
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a party to the suit, and an answer, under the provisions of Regulation 
II. of 1841, was filed by Government, supporting the acts of then- 
officer. The judge, when he dismissed the case, made plaintiff re- 
sponsible for the costs of the defendants Dost Mahomed Khan and 
others, but refused to award costs in favor of Government, because 
the collector (for the time being) had appeared officially without 
reason, the person summoned being Mr. Leycester, who, being the 
collector, made the sale under Regulation VIII. of 1819, which 
plaintiff sued to annul. 

Two appeals have been preferred from this decision, one by 
the plaintiff, and the other by Government The plaintiffs urge 
that sufficient time was not allowed them to procure the attend- 
ance of their witnesses before the judges of the Small Cause 
Court ; that of the witnesses some had gone to England, some into 
the Mofussil, and the short time within which the commission was 
returnable was insufficient to enable them to find out where their 
witnesses were residing; that the action of the Small Cause Court 
in issuing summonses to parties to be examined is slow, and it 
is with much difficulty such parties are brought to attend ; that 
examinations of such witnesses are made only on a Saturday, 
and, therefore, deducting the time taken for the transmission of 
the papers from Rajshahye, plaintiffs had only twelve or fourteen 
days to produce their witnesses, and in that time there were only 
two Saturdays on which their examinations could have been taken ; 
and plaintiffs pray that the case may be returned, they paying 
all the costs of appeal, and that the commission for the examination 
of their witnesses be re-issued, or, should the Court think it unadvis- 
able to order the issue of the commission, that the judge be required 
to dispose of the case from the evidence already filed by them. 

On reference to the record we find that the plaintiffs entered in 
their list of witnesses the names of eighteen persons, residents in 
Calcutta, Many of those were European merchants well known, 
and whose places of business are also notorious. The time appoint- 
ed for the return of the commission was fixed with the consent of 
the pleaders ; and of the eighteen persons whose names appear in 
that commission, the counsel for the plaintiffs, appellants, could only 
mention one, who, at the time it was issued, was in England. 
Admitting that the commission did not reach Calcutta till the 8th 
or 9th *of April, and that the period allowed for producing their 
witnesses was very limited, yet the plaintiffs, appellants, are unable 
to show that they took any steps for procuring the attendance of 
their witnesses before the commission was returnable. 

No application was made within that interval to the judges of 
the Small Cause Court for the issue of subpoenas ; but after the day 
originally fixed for the hearing of the suit had passed, the plaintiffs 
applied for a re4ssue of the commission, on the ground, as stated 
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by their mooktear, that he bad been unable to find out where th^ 
witnesses were to be found. The judge shows, and it is admitted 
by the appellants, that before the suits can proceed the plaintiffs 
must establish their title to sue ; and this title was to have been 
proved by the evidence of the witnesses resident in Calcutta, of 
whose plaoes of abode plaintiffs could not have been ignorant 
Had the appellants shown us that they had made any exertions to 
cause the attendance of their witnesses, the Court might have been 
disposed to accede to their request As they entirely neglected this 
preliminary step in this case, without which the trial could not pro- 
perly proceed, I think the judgment of the lower court' should be 
affirmed. The decision of the judge, however, is not conclusive 
against the plaintiffs' claim, for it has only the effect of a nonsuit, 
and leaves the plaintiff an opportunity to bring a fresh suit, and, 
though it is aueetionable whether the judge had authority to pass 
such a qualified order, yet, as the opposite parties have acquiesced in 
it, I would refrain from interfering with it I would dismiss the 
plaintiffs' appeal, with costs. 

With regard to the appeal preferred by Government through the 
collector, though Mr. Leycester's name be mentioned among the 
defendants as personally sued, he was, in fact, sued in his official 
capacity as a servant of Government, and the Government defended 
the suit for him, and no objection was raised by the plaintiffs to this 
intervention on the part of Government Under these circum- 
stances I think the Government is entitled to receive its costs 
from the plaintiffs. I would therefore reverse so much of the 
decision of the lower court, and decree this appeal, with costs. 

Mr. E. A. SamvMs. — The plaintiffs in this case, Mr. R. Watson 
and others, were ijaradars and mooktears of Raja Ramchunder Roy 
Bahadoor. In one of these capacities they caused a putnee talook, 
belonging to Messrs. French, Hodges, and Co., to be brought to sale 
on the 16th November 1849, under the provisions of Regulation 
VIII. c£ 1819, and it was purchased at auction bv the substantial 
defendant in this case, DoetMahomed Khan Chowdhree. No attempt 
was made either by French, Hodges, and Co., or the official assignees 
into whose hands their property had passed, to challenge this sale.; 
and on the 15th March 1851 the property of French, Hodges, and 
Co., in the Rajshahye district in and out of possession, it is said, 
was sold to Mr. John Compton Abbott This gentleman subse- 
quently sold it to the plaintiffs, and they have lately come into 
court against the purchaser of the putnee and the then collector 
of Rajshahye, to have the sale of the putnee set aside, on the 
ground of certain irregularities in the sale proceedings, which 
they allege. Before they could proceed, however, it was neces- 
sary that they should prove themselves the representatives of 
French, Hodges, and Co. in respect of their right of action against 
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the putneedars in this particular case ; and for this purpose a commis- 
sion was issued, at their request, to the judge of the Small Cause Court 
in Calcutta, to take the evidence of eighteen witnesses they named. 
The commission issued on the 4th of April, and was returned on the 
24th unexecuted, in consequence of the plaintiffs having failed to 
attend or produce their witnesses. An application for the re-issue of 
the commission was rejected, and the case was dismissed, with an 
irregular intimation by the judge that his order should be no bar to 
the institution of another suit The plaintiffs are unable in appeal to 
plead any reasonable excuse for their negligence. They cannot say 
the time allowed them was too short, for it was fixed with their own 
concurrence. They cannot plead delay or obstruction in the Small 
Cause Court, for they never went them Nor can they allege they had 
any difficulty in finding their witnesses, for they can only mention 
one out of eighteen who was absent, and they never took out a sub- 
poena or made any attempt in other ways to secure their attendance. 
Their case, therefore, has resolved itself into an appeal to the indul- 
gence of the Court The interests involved in the suit, it is said, are 
important, and the plaintiffs will be put to serious loss and incon- 
venience by the judge's order. The Court, however, must look to 
the rights of the defendants as well as to the interests of the plain- 
tiffs, and must take care that it is not led to show indulgence to one 
party at the expense of the other, or to establish an inconvenient 
precedent Now, in this case, although the appellants are willing 
to pay the costs already awarded against them, there can be no 
question that the re-issue of the commission will put the defendant 
to serious expense, and he accordingly objects to it strongly. It is 
certain that, if we remanded this case, we could not refuse to enter- 
tain similar applications for indulgence in cases where parties had 
been thrown out in the court below by their own negligence ; for it 
would be impossible, I think, looking on the one hand at the (acts on 
which the plaintiffs base their action, and on the other at the circum- 
stances connected with the commission, to imagine a case in which 
hardship could, with less justice, be pleaded as a ground for our 
interference. I therefore concur with Mr. Loch in rejecting this 
appeal, with costs. 

In the appeal of the Government on the matter of costs there 
must be a decree, with costs. The Government have a clear right 
to appear for their officer if they think fit to do so, and are enti- 
tled to the costs, which he would have received had he appeared in 
person. 

Mr. C. B. Trevor. — It seems that, within the time fixed, according 
to the consent of both parties, for the return of the commission 
for the examination of witnesses in Calcutta, no step was taken by 
the plaintiffs, either for procuring theirattendance, or for pointing out 
their places of residence. In consequence of their neglect plaintiffs 
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have established no right to have the case remanded for re-investi- 
gation ; but, looking to the very short period that was allowed for 
the return of the original commission, to the applications which 
were immediately made for the issuing of a fresh commission, and 
also to the anomalous nature of the judge's order, which has simply 
the effect of a nonsuit, and has not therefore concluded the litigation, 
1 would remand the case for re-investigation, on the condition that 
the plaintiffe pav the costs of the case up to the present date, and 
engage that within one month a new commission should be 
issued. 



The 27th A*ril 1859* 

H. T. Raises and A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 314 of 1857. 

Regular Appeal from the decision of Mvna Maliomed Siddiq 
Khan, Principal Svdder Ameen of Sarun, dated 2Uh January 
1857. 

Hurdyal Ojha and another, (Plaintiffe,) Appellants, 

versus 

Baboo BishendeonarainSingh and others, (Defendants,) Respondents. 

Moulvee Syud Murhumut Hossein, for Appellants. 
Moonshee Ameer Alee, for Respondents. 

Suit laid at Rupees 7000. 

This suit is brought to acquire possession of 350 beegahs of ^ 
land, described as tola Indur Rae, by virtue of a purchased mort- cordin^'to the 
gage. Plaintiffe' statement is that, on the 28th Januaiy 1851, by 2y™^ nta £ 
a deed of bye-bil-wufa, Baboos Bishendeonarain and Kishendeonarain, they purchased 
for the sum of rs. 4800, mortgaged this tola to them ; that they a property in 
paid down rs. 1800 in cash, and that, as the tola in question (said Srfencbmts, b£ 
to be an adjunct to mouza Kowrea,) had been previously assigned » <*«*! of' bye- 
in a zur-i-peshgee lease to Dhomd Rae and Ajrawul Rae, for the ^fo^Jaym'ent 
sum of rs. 3000, they became answerable to the lessees for that of the whole 
sum ; that they had served notice of foreclosure on the mortgagors ; i^foey pfato" 
and that by non-redemption the mortgage had become absolute, tiffin leased a 
Plaintiffs made various parties defendants in this cause, first, JJJ* ' rf £j *£ 
the mortgagors ; second, the lessees ; and, third, Belasee Eoowur, and tent 'of which 
others described as auction purchasers. JJ™^ jJ"JJJJl£ 

The last named persons alone appeared to defend the suit, plead- peshgee to A b", 
fog that the mortgage to plaintiffs was fictitious and not real, and *? d d !£" d * nU 

vice of notice of foreclosure, did not redeem their mortgage, and it was stated that, at some 
time before or after the said mortgage, O D had bought the property at an execution sale, 
there was not before the lower court proof that the mortgage and lease were fraudulent 
and collusive, nor therefore gronuds for dismissing the suit without further enquiry. 
Remanded for re*trial 

U 2 
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that the tola Indur Rae, which plaintiflfe described as containing 
350 beegahs, did not contain more than 75 beegahs. 

The principal sudder ameen has dismissed the suit, because he 
considered the mortgage set up by plaintiffs to be collusive and 
fraudulent ; but whether we refer to the grounds of the principal 
sudder ameen's decision, or the answer of Belasee Koowurand others, 
or the explanation offered by their pleader in this Court, no suffi- 
cient cause appears to us to be shown for the dismissal of the action. 
The principal sudder ameen seemed to think that, because the 
asserted mortgage was nominal, it was therefore fraudulent, but 
we have no indication of the fraud which the transaction is assum- 
ed to cover and give effect to. Certainly there is no fraud intended 
upon the first lessees ; for plaintiffs distinctly recognise the 
obligation of paying off their advance. Nor, on the other hand, 
in the mere transfer from Bishendeonarain and Eishendeonarain of 
the land to plaintiffs, so long as they assent to the transaction, 
which assent, by their silence, the principal sudder ameen 
infers, does the question of fraud arise as against them. And, lastly, 
even on the part of the defendants who did appear, we have 
no statement of the injury or fraud that may possibly affect them 
from the recognition of the plaintiffs' claim. These defendants in 
no part of their answer say that the mortgagees had no rights of 
possession in tola Indur Rae ; and they do not show how the trans- 
fer of such rights as Bishendeonarain and Eishendeonarain 
possessed in the tola to plaintiffs would injure them or operate 
as a fraud upon them. On the contrary, so far as we understand 
the answer of the defendants, they admit the right of Bishendeo- 
narain and Eishendeonarain to mortgage the tola, but object 
that, instead of 350 beegahs as asserted by plaintiffs, it contains 
only 75 beegahs. This issue as to quantity is intelligible 
enough ; but if it be that plaintiffs have overstated the extent of 
the tola, that is no reason why the question of right, in the absence 
of the assertion of any counter-right, should not be decided in 
plaintiffs' favor. The defendants Belasee Eoowur and others are 
described as auction purchasers, meaning, as we understand, that 
they are purchasers at an execution sale : if they purchased before 
plaintiffs mortgage, one sort of plea might arise ; if after, another 
sort of plea : but as to the date of their purchase, what property 
they purchased, or whose rights they purchased, we have no infor- 
mation whatever. In fact, as already intimated, their answer does 
not disclose any conflict erf right between themselves and Bishendeo- 
narain and Eishendeonarain, or their assignees the plaintiffs : and 
as the matter stands we have no room to presume the operation 
of fraud against them. 

We are, therefore, under the necessity of returning this case to 
the principal sudder ameen for re-trial. He will distinctly understand 
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the ground of the defendants' opposition. If they assert any objection 
to the rights of the mortgagors in the disputed tola being transfer- 
rod to plaintiffs, he should clearly record the grounds of that objec- 
tion. Defendants do not in their answer say that the mortgagors' 
rights in tola Indur Bae had been sold to themselves ; but if they do 
take this or any similar plea* the principal sudder amecn will con- 
sider it : if, on the other hand, the defendants do not assert any fraud 
upon themselves under cover of the mortgage, the principal sudder 
ameen will take up the issue raised as to the extent of the land 
comprised within the tola. 

The 27th April 1859. 

C. B. Trevor, Esq., Judge, and E. A. Samuells and G. Loch, Esqs., 
Officiating Judges. 

Case No. 216 of 1854 

Regular Appeal from the decision of Baboo Lokenath Bose, 
Prmevpal Sudder Ameen of the ii-Pergunnahs, dated 16th 
February 1854 

Prannath Chowdhree and others, (Defendants,) Appellants, 

versus 
Kaleechurn Dutt, (Plaintiff,) Respondent. 

Baboos Ra/mapersad Roy, KisheTikishore Ohose, and Poorno* 

chunder Roy, for Appellants. 
Messrs. R. T. Allan and J. W. B. Money, and Baboos Shumbhoo- 

nath Pundit and Dwanrkawath MUter, for Respondents. 
Suit valued at Rupees 9346-3a.-lgr. 

This suit was first before the Court on the 28th January 1857, Held, that ac- 
and, on the appeal of the defendant Prannath Chowdhree, the Court Jjjjjj^ pe ^JjJ 
held, for reasons detailed in the judgment, that the plaintiff had sEm xxi" 
completely disproved his own case; it consequently reversed the^f* XI *- ° f 
decision of the court below in favor of the plaintiff, with costs. i u teiy necessary^ 

Subsequently the plaintiff petitioned this Court for a review of bufc ^ °9 n " 
its judgment, uiging that tnis Court had misapprehended the so^^cTis 
object of the present suit ; that that object was, accepting the sufficient to 

m meet the re- 

quirements of the law above cited. 

Held also that, as Prannath Chowdhree, the appellant, bad been legally served with a summons 
under Section XXIV. Act XIX. of 1863, and had not appeared, and as the present appeal case is 
one calling for a strict exercise of the power vested in the Court by that law, the appeal of Pran- 
nath Chowdhree must be dismissed; and as to the 8 annas of the property now in his possession, 
the order of the lower court, declaring it liable to sale for the sum decreed to the plaintiff as due 
from Anundchunder Chuckerbuttee, must be affirmed. As plaintiff respondent, does not require 
that the previous order in appeal, with reference to the other S annas in the possession of 
the other defendant should be disturbed, that order as to it is confirmed. 

The costs of both courts, as between plaintiff and Prannath Chowdhree, will be borne by 
Prannath Chowdhree. 
l|jr( The costs of both courts, as between plaintiff and the other defendants, will, by agreement, be 

borne by each party respectively. The expense incurred by Government will also be borne by 
Prannath Chowdhree. 
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decision of the principal sudder ameen in 1643, as determining 
conclusively that Anundchunder Chuckerbuttee was, at the date of 
that decision, the responsible proprietor of the share of turuff 
Alumpore registered in his name, to obtain a declaration of the 
court, that certain subsequent transfers from Anundchunder to 
Koodrootoollah, and from Eoodrootoollah to Prannath Chowdhree 
and others, were fraudulent and fictitious transfers ; and then, having 
removed these obstacles, to have the share of the property in 
Anundchunder's name, as still belonging to him, brought to sale 
in execution of the personal decree obtained by plaintiff against 
him for a sum of money paid into the collectorate, m order to save 
the estate from sale. 

On the 25th July 1857 a review of judgment was admitted 
by the Court, for the purpose, to use the Court's words, of 
deciding whether the case ought not to be remanded, in order 
that the principal sudder ameen might try and pronounce a judg- 
ment on the true issue in the case, accepting it as a fact, which 
Prannath Chowdhree and Anundchunder Chuckerbuttee have 
admitted, and which has been established by a decree of court, 
and therefore cannot now be questioned, that the estate which it is 
sought to bring to sale was the estate of Anundchunder Chucker- 
buttee. 

The review so admitted came on for hearing on the 20th March 
1858, and, in consequence of the very suspicious nature of the 
transactions between Anundchunder and Koodrootoollah, and 
Koodrootoollah and Prannath Chowdhree, dated severally the 20th 
January 1839 and the 28th September 1847, to get rid of which 
the present suit was instituted, the Court, on the 27th March last, 
considered it necessary, under the power vested in it by SectionXXXV. 
of Act XIX. of 1853, to summon Prannath Chowdhree to attend as 
a witness, and to bring with him those deeds of transfer. Accord- 
ingly a subpoena duces tecum was issued, fixing the 10th April 
for Prannath Chowdhree's attendance. On the 17th April the 
nazir reported that he had not been able to serve the summons 
personally on the party whose presence had been required ; 
but that it had been affixed to his residence. On the 18th April 
the Court directed that a proclamation for Prannath Chowdhree's 
attendance on the 24th April 1858 should issue ; and on the 
19th the nazir reported that the proclamation had been issued 
at Eassipore. On the 24th April the case came before the 
Court, and Baboo Kishenkishore Ohose then presented a petition 
from Prannath Chowdhree, praying that he might not be sum- 
moned : this petition was rejected On the 23rd June witnesses to 
the serving of the usual processes having been heard, the Court 
directed the attachment of certain properties belonging to Pran- 
nath Chowdree. The properties were attached by the judge of 
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the 24-Pergunnahs> and the 6th September was fixed as the date of 
sala The sale was subsequently on the 26th August stayed until 
further orders ; and on the 4th September Prannath Chowdhree 
petitioned, putting in at the same time a certificate of sickness. 
The certificate, however, turned out to be no certificate at all It 
merely stated that he was suffering from diarrhoea, and, therefore, 
it would be distressing to Prannath Chowdhree to have to attend at 
the Sudder Court 

The case was postponed until after the holidays, and the neces- 
sary intimation was given to the vakeels of Prannath Chowdhree, 
Baboos Ramapersad Roy and Kishenkishore Ghose, for Prannath 
Chowdhree's attendance on the 26th March last 

On the case being called up, it appeared that Prannath Chow- 
dhree was not in attendance. Mr. Money therefore, as counsel for 
the plaintiff, requested that the Court would decide the case under 
Section XXIV. of Act XIX. of 1853 ; and, as Prannath Chowdhree 
was the appellant in the case, dismiss his appeal, with costs. Counsel 
added that his client would be quite satisfied to take his decree as 
against the 8 annas of the share of the property owned by Anund- 
chunder, now in the hands of Prannath Chowdhree, and would 
not require that the order of the court on appeal, as to Kassinath 
Chowdhree and the other defendants, should be interfered with. 

We still think that the conditional sale, alleged to have been 
executed by Anund Chuckerbuttee in favor of Koodrootoollah, (who 
has been shown to be a mere man of straw,) dated 25th February 
1841, and the subsequent proceedings for foreclosure of the same^ 
and also the conveyance by Eoodrootoollah to Prannath Chowdhree 
and his nephews, the other defendants, on the 23rd September 1847, 
are so suspicious that, for the purposes of justice, the attendance of 
Prannath Chowdhree in order to give his evidence regarding those 
transactions is very necessary. He has now failed to appear, 
though summoned, and we are called upon by the counsel for the 
plaintiff, respondent, to act against the absconding defendant under 
the stringent terms of Section XXIV. of Act XI3L of 1853. 

The summons issued was not, in the first instance, actually and 
personally served ; but from the medical certificate put in by the 
IJaboo, together with the terms of the petition then presented on 
his behalf, we think that a constructive personal service, sufficient to 
meet the requirements of Section XXI V. of Act XIX. of 1853, may 
be inferred. Such being the case, and as the matter before us is one 
calling for a strict exercise of the power vested in us by law, we, in 
accordance with the terms of Section XXIV. of Act XIX. of 1853, 
dismiss the appeal of Prannath Chowdhree, and, as to the 8 annas 
of the property now in his possession, affirm the order of the court 
below, declaring it liable to sale for the sum decreed to the 
plaintiff as due from Anundchunder Chuckerbuttee. As to the share 
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of the property belonging to the other defendants, as the plaintiff does 
not require that the previous order of the Court in appeal as to it 
should be disturbed, it is unnecessary to do more than confirm that 
order. The costs of both courts, as between the plaintiff and 
Prannath Chowdhree, will be borne by Prannath Chowdhree. The 
costs of both courts, as between plaintiff and the other defendants, 
will, by agreement, be borne by each party respectively ; and the 
expenses incurred by Government will also be borne by Prannath 
Chowdhree. 



The 28th April 1859. 

C. B. Trevor, Esq., Judge, and E. A. Samuells and Q. Loch, Esqs., 
Officiating Judgea 

Case No. 655 of 1858. 

Special Appeal from the decision of Baboo Dwarkcmath Boy, 
Prmctpat Suader Amem of Tipperah, dated \Uh April 1858, 
aMrrrwng a deeree ofAbdool Khallek, Moondff of Toobkibagra, 
dated 90th December 1&7. 

The Collector of Tipperah, (Defendant*) Appellant, 

versus 

Gourchunder Pundit, (Plaintiff,) Respondent. 

Baboo Ba/rmperaad Boy, for Appellant 
Baboo Oopaul Lai MiMer, for Respondent 

least for* Tdl£ This case was admitted to special appeal on the 30th Septem- 
finite period ber 1858, under the following certificate recorded by Messrs. C. B. 
SSSd" con! Trevor and H. V. Bayley. 

tract between " Plaintiff, who is the purchaser of the remaining lease of a farm 
tile 1 5see,*b d g 1 * 11 ^ by Government to one Shumbhoochunder Mujoomdar of a 
the terms of khas mehal, sued the collector of Tipperah to enforce the recognition 
"nit 1 ^S °^ *^ e trans ^ er *° ^^y which the collector refused to do. The collector 
bound. Conae- pleaded that the fanner has no power to sell his farming lease with- 
qnently, where ou t the sanction of the lessor. The lower court, for various reasons 
not ^powered into which we need not enter, decided in favor of the plaintiff 
bv the term* of "The collector now appeals specially, urging that a farming 
or tnuBrfer°heTd, ^ ease ^ a personal contract entered into by the lessor with the lessee, 
that the feasor and that, consequently , without express terms in the lease, or sanction 
to^rewnbe ! independently of the lease first obtained from the lessor, empower- 
saie which the ing a transfer, such transfer is null and incapable of enforcement 
footed! ^ere "We think there is no question on the point before us. We 
is no analogy therefore admit the appeal to tir whether the decree of the lower 
caw^and *J court should not be reversed, ana the plaintiffs suit dismissed." 

of hereditary tenures, which are salable by law. 
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Judgment. 

The respondent contends that, under the precedents of the 80th 
April 1858 (page 920), and those reported at page 418 of the Deci- 
sions of 1858, and page 192 of the volume of 1847, the purchaser 
in this case acquired a possessory status, which the collector was 
bound to recognise, and which he could not dispute except by means 
of a regular suit There is no analogy however between those cases 
and that now before us. Those were sales of gantee, ryottee, and 
other hereditary sub-tenures, which the purchasersalleged to be trans- 
ferable by law without the permission of the zemindar. In none of 
those does there appear to have been any written lease. In the pre- 
sent case the tenant holds a farming lease for a limited period. 
The lease constitutes a personal contract between the landlord, here 
the Government, and himself. By the terms of that contract he must 
be bound ; and as it is admitted that it does not empower him to sell 
or transfer his lease, the judgment of the lower court must be 
reversed, and the appeal decreed, with costs. 



The 28th Apkil 1859. 

C B. Tbevob, Esq., Judge, and E. A. Samuells andG. Loch, Esqs., 
Officiating Judgea 

Cane No. 637 of 1858. 

Special Appeal from the decision of Mr, F. B. Kemp, Judge of 
Backergumge, dated 6th March 1858, affirvrwng a decree of 
Pwndfo Sreenath Bidyahagish, Principal Sudder Ameen of t 

that district, dated 16££ January 1857. 

Manikmulla Chowdhrain, mother and guardian of Peareemohun 
Boy Ghowdhree, minor, and others, (Defendants,) AppeUxmts, 

versus 

Parbuttee Chowdhrain^ mother of Mathooranath Roy Chowdhree, 

minor, (Plaintiff,) Respondent 

Baboos Shu/mbhoonath Pundit, Unookoolehunder Mookerjee, 

and Ashootosh GhaMerjee, for Appellants. 
Baboos Ba/mapersad Boy and Kishmkishore Ohose, for Respondent. 

This case was admitted to special appeal on the 28th September ^j^*^^ 
1858, under the following certificate recorded by Messrs. C. R against a Hin- 
Trevor and H. V. Bayley. doo widow, hi* 

J J co-sharer,forher 

share of the Government revenue, which he had been compelled to pay in order to save the 
joint estate from sale. On proceeding to execute the decree by sale of the widow's share, he 
found that she had exercised a right of adoption she possessed, and had passed the property to 
her adopted son. The judge refused to allow him to execute the decree against the minor 8 Bhare, 
and he, therefore, brought a suit to have the minor declared liable for his mother's debt. 

Held,Jlrst, that the suit will lie; tscond, that, if the property had continued in the widow's 
hands, it would have been liable to sale for a debt of this description; third, that an adopted 
son is liable for debts contracted by the widow as proprietor of the estate, when such debts are 
-contracted under necessity and for the benefit of the estate. 
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" Petitioner was a co-eharer in a portion of the estate of Chundef-' 
deep with plaintiff Plaintiff, to save the property from sale, paid 
in for the petitioner (defendant) the revenue due to the kist of 
Phalgoon 1258 B. S. (rs. 700). Plaintiff sued petitioner and ter 
husband's brother, Gopalkisto, for the amount, and got a decree 
against petitioner (Manikmulla) alona In execution, objection 
was taken that the decree was personal against petitioner, and that 
the sale of the landed property in which Manikmulla's minor 
son had a share could not be made. The principal sudder ameen 
held summarily that objection to be untenable, and ordered the sale. 
The judge, however, held summarily that it was a good objection, 
and that Manikmulla was responsible personally, and not the 
estata The plaintiff then sued to set aside the summary 
order of the judge, and to sell the landed property, and both the 
lower courts have held that the estate is liable, and not Manik- 
mulla personally. 

"Manikmulla now appeals specially on behalf of her minor 
son interested in the estate. The pleas are : 

1st, that this suit cannot lie against her as guardian of the 
minors, when it has been before ruled by a final decision in a regular 
suit that the decree was against her only, and extended no further. 

2nd, that the law,, Section IX. Act I. of 1845, and the 
precedents and practice of this Court, make the proprietors of estates, 
on whose account payments are made, personally responsible in such 
cases as this. 

" We admit the special appeal to try the above points." 

Judgment. 

Messrs. E. A. Samudls <md (?. Lock — The plaintiff in this 
suit obtained a decree against Manikmulla Chowdhrain as her 
co-proprietor in the estate of Chunderdeep, for her share of the Govern- 
ment revenue, which he had been compelled to pay in order to save 
the estate from sale. On proceeding to take out execution against 
her share in the joint estate, he found that she had exercised a right 
of adoption which she possessed, and that the share had passed into 
the hands of the adopted son. Under these circumstances the judge 
held that the decree could not be executed against the estate. 

The plaintiff therefore now sues the minor, through his guardian, 
Manikmulla Chowdhrain, to establish his liability for the decree 
which was passed against his mother. The question involved in 
this suit is quite distinct from that which was disposed of by the 
judge in the former case, and there is no reason therefore why this 
claim should not be heard and decided. 

There can be no doubt, we apprehend, that, if the decree had pass- 
ed against the husband of Manikmulla, the adoptive father of the 
defendant, the latter would have been responsible for the amount ; 
for, although we have always held that the decree for contribution 
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which a proprietor in an ijmalee estate obtains against his co-pro- 
prietors is a personal decree, this has merely been in the sense that 
it conveyed no lien on the estate binding against third parties, such 
as would have been derived from a decree under Section XIII. Regu- 
lation VIII. of 1819. It was never intended by these decisions to 
interfere with the ordinary law of debtor and creditor, or to rule 
that a decree, such as that obtained by the plaintiff in the present 
case, should not be executed against the share of the debtor when 
that share continued in his own hands, or in those of his repre- 
sentatives. 

It only remains to be considered then, whether the fact of the liabi- 
lity having been incurred by the appellant's mother, when in posses- 
sion of the estate as a Hindoo widow, instead of by his father, can 
operate to deprive the plaintiff of his remedy against the defendant. 
We can find no ground for the opinion that it can. It has been 
questioned whether, if the widow nad continued in possession and 
had not adopted, the property would have been liable for seizure 
for a debt of this description ; but the case of Gopeechurn Burral, 
reported at page 93 of tne third volume of Select Reports, is direct- 
ly in point, and would appear to set the question at rest. 
In that case the mother-in-law of a minor widow borrowed a sum 
of money for the purpose of discharging the arrears of Government 
revenue on the widow's estate, and applied it to that purpose. The 
Court held the widow liable, and directed that the estate " should be 
sold in satisfaction of the debt in the event of its not being liquidat- 
ed without delay." A similar view of the law has been taken in 
the recent case of Sreenath Roy. In the case of Kaleenath La- 
hooree, decided on the 30th October 1849, it is to be gathered that, if 
the property, which the defendant had purchased in execution of decree, 
had been sold for any debt on account of which the widow could 
lawfully have alienated a portion of her estate, the Court would 
have upheld the same; and this, it appears to us, is the true, principle. 
When the Hindoo law gives a widow a right of alienating the pro- 
perty of her deceased husband for the purpose of discharging debts 
of a particular class, it implies a corresponding obligation on her 
part to alienate when she has no other means of discharging those 
debts ; and in the event of her attempting to evade this duty, our 
courts of justice are bound to enforce it, as they would any other 
obligation. Indeed, where the law authorises a Hindoo widow to 
dispose of property under certain circumstances, the occurrence of 
these circumstances gives the widow the powers of an absolute pro- 
prietor, and entitles certain classes of creditors to treat her as such. 

Then, as to the obligation of an adopted son to discharge debts for 
which his adoptive mother has become liable as proprietor of the 
estate previous to his adoption, we have not only the general rule 
of law, that property devolving upon parties must be taken with its 

w 2 
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liabilities, but we have the authority of the case of Hurkoomar Boy, 
decided on the 25th February 1850, which is directly in point, the 
decree in that case having been given against the widows prior to 
the adoption, and executed by the Court's orders against the adopt- 
ed son, and also the case of Mussumat Wuzerun, decided on the 
11th February 1846, where the heirs were held liable for such 
debts as were incurred by the widow, " under necessity, for. the 
benefit of the estate and for her own maintenance." 

Now in this case there can be no doubt that the debt was incurred, 
for the benefit of the estate, and that its repayment was a matter 
of necessity ; for the estate must hove been sold but for the pay- 
ment made by the plaintiff and the precedents of this Court empow- 
er him to compel repayment from the proprietor of the share in 
default That the widow did not incur the debt voluntarily, that 
is, that she did not herself borrow the money, for the probabilities 
are, she must have wittingly allowed the plaintiff to contribute 
her share of the revenue in addition to his own, is quite immaterial ; 
for the law places shareholders in joint estates, who advance money 
for the payment of the revenue due from their co-sharers, in pre- 
cisely the same position as ordinary creditors; and sharers who 
omit to pay their quota incur the same liability towards the sharers 
who make good their deficiency, as if they had executed a bond 
in his favor. 

Under this view of the law we affirm the decision of the court 
below, and dismiss the appeal, with costs. 

Mr. C. B. Trevor. — It appears that the defendant, petitioner, 
Manikmulla Chowdhrain, was a co-sharer with plaintiff in the 
present case of the estates, made up of an 8a^\2g.~2c.-2k share of 
pergunnah Chunderdeep ; that there was a balance of re. 700 doe 
from petitioner, which the plaintiff, in order to prevent the sale 
of the estate, was compelled to pay ; that he then brought a suit 
against the petitioner, who was in possession as a Hindoo widow with 
a power to adopt, but who had not then exercised the power ; that 
he obtained a personal decree against her, and lotted the share of 
the estate on account of which the revenue had been paid in for sale ; 
that, in execution, one Nuddeechand Shaha, representing himself 
as the well-wisher of the son who had previously been adopted by 
the petitioner, objected to the sale of the minor's property in 
execution, on the ground that, as the decree was a personal one 
against the petitioner, the minor, who had then not been adopted, 
could not be made liable for it The lower court rejected this 
objection, but the judge, on appeal, relying on a precedent of this 
Court,* dated 21st February 1855, reversed the order of the 
taver court. 

* See Decisious of 1855, page 44. 
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In consequence of the judge's order, the plaintiff then brought 
the present suit to reverse that summary proceeding, and to bnng 
the property, on account of which the revenue was paid in, to sale 
in execution ; and as Manikmulla asserts that she has adopted. 
a son, she is sued as mother and guardian of the minor. 

The court of first instance gave plaintiff a decree. The judge on 
appeal, on the issue whether the plaintiff can recover the amount 
he # sues for by sale of the estate of the minor adopted son of 
Manikmulla, has held that the share in the estate, and not Manik- 
mulla personally, is responsible), and the plaintiff is entitled to 
recover what he paid from the share in the estate. It is true, 
remarks the judge, that, at the time the payment by the plaintiff 
was made, the adoption of Manikmulla's son had not taken place, 
but she herself admits that she held a power from her husband- 
to adopt ; and that her husband demised in 1251. In the case of 
a Hindoo widow a permission to adopt is tantamount to her being 
enceinte, and the son subsequently adopted has all the rights of a 
posthumous son. It is admitted that the moneys paid into the 
collectorate were credited to the share of Manikmulla, which was 
then in balance*. The payment to the plaintiff saved the whole 
estate from sale, and the payment alone preserved the title of the 
minor. Clearly the estate of the minor is liable, and not Manik- 
mulla personally. He therefore dismissed petitioners appeaL 

The defendant Manikmulla Chowdhrain now appeals specially, 
urging that the civil court having, at the suit of plaintiff once 
given a personal decree against her, for the amount paid by the 
respondent, it is not competent for plaintiff to sue her minor son 
and herself, as his mother and guardian, for the same amount ; that 
if her son were her heir, doubtless he would be liable, and, in execution 
of the first decree, his property could be sold ; but as the son is not 
her heir, the first court veiy rightly refused to allow execution to* 
go out against the estate of her son ; and as a personal decree 
against herself ba& been passed, the present action will not lie. 

On the other side, it is urged that the payment made by the plain- 
tiff benefited the minor son subsequently adopted by the special 
appellant, for whose adoption she alleges that, at the time of the 

Kyment, she held a permission from her husband ; that, consequent- 
v , on every principle of equity, he, as well as his mother, notwith- 
standing the previous personal decree against her, should be made 
liable for the amount paid to save the estate, now in hid possession, 
from sale. 

The judge, it will be observed, has decided the present case in 
plaintiffs favor on two grounds, both of which seem to me to be 
erroneous. The first is, that the estate on account of which the 
sum sued for was liable for the amount paid by the plaintiff, and 
not the defendant, Manikmulla Chowdhrain ; and the second is, 
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that as, at the time of the payment, the widow held a power to 
adopt, the son, when adopted, had all the rights of a posthumous 
son, and, consequently, she was in possession subsequently to her 
husband's death. 

Now, without noticing first the objection that the decision of the 
judge is opposed to the previous ruling of the principal sudder 
ameen r a court of competent jurisdiction, on the same matter, I 
would observe, Jvrst, that payments made by a party interested, whe- 
ther proprietor, mortgagee, or under-tenant, to save an estate from 
sale, have been held by this Court in many decisions, amongst 
others that of the 21st February 1855, cited by the judge in his 
summary proceedings, to be personal claims against the parties for 
whom, and not liens on the estate on account of which, they were 
made ; and, second, that it*has also been ruled in the case of Tarinee 
Shyee Debea versus Bamundass Mookerjee and others, (Decisions 
of 1850, pages 533 to 555,) that a son, adopted by a widow under a 
deed of permission from her husband, only succeeds to his rights 
as son from the date of his actual adoption, and previously to£that 
date his mother has all the rights of a childless Hindoo widow. 
It seems to me, therefore, that the grounds on which the judge 
decided the case are altogether untenable. 

An action by one sharer against another sharer of an estate, for 
revenue paid to save the estate from sale, is founded upon a previous 
implied request supporting the payment In cases in which one 
man to save himself is compelled to do that which another ought to 
have done, and was compellable to do, the law implies a request ; 
and no proof of an actual or expressed request is necessary. But it 
appears to me that a claim founded on such payment is strictly a 
personal one, and that, looking to the present case, after a personal 
action has been brought, and a decree obtained against the special 
appellant, the widow in possession, for the amount paid by the plain- 
tiff with a view of saving the estate, in which both parties were at 
the time interested, from sale, it is not competent to the same plain- 
tiff subsequently to sue an adopted minor son, and the widow, as his 
mother and guardian, on the ground that benefit accrued to the minor 
from the payment, for the very same amount Any heirs of the 
person, against whom the personal action was brought and decree 
was obtained, would, if they inherited from her property, be liable 
for the amount of the decree, but> during her Kfe-time, she and she 
only is liable for the personal decree against her, and the subject of 
that decree has become a res adjvMcata ; and any other suit brought 
with a view of fixing that declared personal liability on any third 
party, on any ground whatever, 'must necessarily be dismissed. 
Moreover, the payment in the present instance was made primarily 
to save the interest of the plaintiff in the estate. It also preserved 
the interest of the widow in possession, and, on account of the sum so 
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paid, he bad a personal action against her. This action he brought 
and obtained a decree ; and had she remained to the present day in 
possession of the property as widow, and never adopted a son, he 
would have been unable to bring her interest in her husband's estate 
to sale in execution, though probably he might have sequestered . 
the rents in execution. The adoption of a son, therefore, as to the 
liability of the estate for the decree and sale, put the plaintiff in no 
worse position than he waa He had a personal action against 
the widow. He brought it, obtained a decree against her, and, 
whether she be widow in possession or not, he must realise the 
amount of the decree from her and from her only. As to the argu- 
ment that, because the minor son subsequently adopted was benefited 
by the payment, therefore the personal liability of the widow can be 
shifted to him, it appears to me to be perfectly inconsistent with 
the personal character of the liability of the widow. Had the minor 
inherited, he, doubtless, would have been liable ; but as that is 
admittedly not the case, no shifting of the personal liability to him 
•is, in the present case, legally admissible. On the view of the 
case adopted by me, it is unnecessary to enter into the question 
whether, under any and what circumstances, a minor can be 
made liable for the legal obligation of a widow, contracted 
previously to his adoption but for the evident benefit of the property 
subsequently inherited by him; for even if in some cases he might 
be made liable, that doctrine cannot, in my opinion, apply to a case 
similar in its circumstances to that now before the Court 

Under the view expressed above, I would reverse the order of 
the court below, and decree the special appeal, with costs. 



The 30th April 1859. 

EL T. Raikes and A. Sqonce, Esqs., Judges,and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 616 of 1858. 

Special Appeal from the decision of Mr. E. 8. Pearson, Addi- 
tional Judge of Dacca, dated 20th March 1858, ajjirmmg 
a decree of Mr. T. C. Pmrwngton, Sudder Ameen of that dis- 
trict, dated 22nd April 1857. 

The Collector of Tipperah, (Defendant,) Appellant, 

versus 

Golukchunder Shaha and others, (Plaintiffs,) Respondents. 

Baboo Ramapersad Roy, for Appellant, Ex^parte. 

This case was admitted to special appeal on the 23itl Septem- Held, thai 
ber 1858, under the following certificate recorded by Messrs. H. T. yn/^isiS 
Raikes and J. H. Patton. specially allows 
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others than the " This application is made by the Government {deader on the 
needar^to tab' P 8 ^ °^ *^ e co ^ ector °f Tipperah under the following circumstance* 
the arrearefc " The collector of Tipperah having refused to receive payment of 
fore the day of arrears on the day of sale under Regulation VIIL of 1819, the 
" unless 6 *ttS owner of the putnee, on the ground that he had on that day ten- 
amount of the dared the amount to him at the time of sale, brought a suit to 
l^made 8 iWSf reverse the sale ; and the courts below, holding the collector to have 
in Clause i,8ec- been bound, under Section XIV. Regulation VIII. of 1819, to re- 
^uUtbn^Vm. c ^ ye ^ e arrears > ^ aye reversed the sale, and saddled the Govera- 
of 1819, cannot ment with the whole of the costs as zemindar. 
wfei n to the1>u£ " Tte s P e(ial appeal i« <>* the ground of this Court's ruling in the 
needar, hut to case of Noookissen Mookerjee versus Ehettermohun Chuckerbuttee, 
80M°'^uc£d ** P*? 11 ^ *keir or ^ er (m the application for a review of judgment 
to, as entitled in that case, at pages 733 to 737 of the Decisions of 1856, where- 
a^ountlnd to e m ^ C 011 ^ kud d° wn fc ^ a t no payment of arrears could be made 
t^wSe." 1 8 P by the defaulting putneedar on the day of sale, Section XIV. 
only permitting the arrears to be lodged on that day when a 
summary suit was pending before the collector to contest the. 
amount claimed by the zemindar in the sale advertisement That 
in the present case no such reason existed for lodging the money, 
and the collector was therefore fully justified in refusing to receive 
payment on the day of sale. 

" We admit the special appeal to try this point, and also whether 
the Government can, under any circumstances, be held liable for the 
costs as zemindar." 

Judgment. 

Mr. H. V. Bayley. — The question for decision in this admitted 
special appeal is, wnether payment or tender of payment, by a 
putneedar, on the day of, or just before sale, is sufficient to make 
it obligatory on the collector holding the sale to stay it, with 
reference to the provisions of Section XIV. Regulation VIIL of 
1819. 

Beading the Section by its distinctive terms as to be found in 
Clause 1 and Clause 2 respectively, it is, as I think, intended in 
the law, by those terms, that lodging the money could be 
done on the day of sale in reference to a pending summary 
suit contesting the demand, and, in that contingency only. I think 
the Sudder Dewanny Adawlut's precedent of the 27ih August 1856, 
the review of Khettermohun Chatterjee's case, gives the correct and 
proper interpretation of the law from its own terms and context 
I refer especially to the reasoning in pages 735 and 736; That 
case refers to a durputneedar. But the construction of Section 
XIV. then given will apply with greater force as against the put- 
needar, it being required by that law that he should pay before the 
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day of sale, with the proviso that he may lodge only in the excep- 
tional contingency of a pending summary suit I have referred to 
the papers connected with the enactment of Regulation VIII. of 
1819 ; and I think Mr. Frinsep's report, which accompanied 
and explained his draft of that law, and the draft itself (extracts 
of which are annexed,)* support this view. 

Holding, then, that the petitioner is entitled to a decree on this 
special appeal, the question of liability for costs does not arise. 

* Extract No. 1 of Mr. JPrinsep's Eeport. 

Sixthly. — In order to enable them to avert the ruin of a sale, the under-tenants 
may be allowed the means of staying it, by lodging the money, in case the superior 
•tenure be advertised for an arrear ; and any advance of cash for that purpose, if made 
from private funds, may be considered as <* loan upon mortgage, with the usufruct. 

Seventhly. — A mode of preventing the first talookdar's collusion with the zemindar 
to ruin his inferiors is also practicable by destroying] their advantage therein. If 
the sale be public to the highest bidder, and made by a public officer, neither will be 
able to control those who bid ; and if the excess proceeds of the sale be kept to 
answer the claims of inferiors, so that neither shall benefit by the enhanced price, 
what interest can they have in causing a sale P This point is explained at length in 
the memorandum. 

Eighthly. — As it is possible, however, to imagine a community of interests 
between the zemindar and the talookdar, he must certainly not be allowed to sell 
of his own authority, when such are to be the consequences, but for want of other 
auctioneers the public officers must undertake the duty. 

NintMy. — It will be of little use, however, selling at all, without assuring to the 
purchaser immediate entry on his purchase. Any loss he may expect to suffer in get-' 
ting possession will, of course, be so much to be considered in the bidding. Hence, the 
want of a rule to assure him possession is an injury as well to the zemindar's 
security in the sale as to all others who might benefit from a full equivalent being 
got for the tenure. 

Tenthly. — The purchaser ought further to be assured against the chance of having 
to maintain a difficult action to justify the sale at which he bought, or this also will 
always operate to prevent a full equivalent being obtained for the tenure sold. 

Extract No. 2 of Mr. Frinsep's Report. 

7. My rule to give effect to this last principle will, perhaps, require a little expla- 
nation. I propose to assure the purchaser at a public sale, made regularly as pro- 
vided, against any voidance of the sale at suit of the defaulter, even though he should 
prove there to have been no balance. At first sight this win perhaps seem severe, 
out in its operation I do not think it will be found so, while the assumption of the 
principle can be justified in reason. In the first place, if the zemindar's demand is 
contested, a summary investigation is allowed to bring the matter to issue, and if 
the amount is lodged to assure the zemindar of his demand eventually upon the 
award, the sale can be stayed altogether. The whole sacrifice, therefore, imposed as 
the condition of his averting the evil, is the necessity of taking up money and 
losing its use for the short period between the day of sale and the decision of the 
summary suit pending, that is, if the talookdar has a good plea on which to stay 
process on the zemindar's demand. Under the present rules he has to submit to be 
out of his money from the day the process may be served up to the date of the 
award, or go to jail without remedy. I allow him, therefore, to save his tenure at a 
less sacrifice than he could save his person, only providing that, if he does not avail 
himself of the means thus left open to him, the process against the tenure shall be 
as absolute as it is now against the person. Damages he would have equally in both 
cases to any extent. 
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Mr. H. T. Raikes. — The respondent, a defaulting putneedar, 
having neglected to pay up die balance on his putnee until 
the day of sale, tendered the amount to the collector after 
the sale commenced, which the collector then refused to receive, 
and proceeded with the sale of the tenure. The present suit is to 
cancel that sale, on the ground that the collector was bound to 
receive the amount when tendered ; and the courts below have held 
that the' terms of Section XIV. rendered it incumbent on the 



Original Draft Law— Enclosure in Mr. Prinsep's Report. 
Extract No. 3. 

Section x?i. Clause J.— Because of the injury that may be brought upon the 
holder of the second degree, by the operation of the preceding rules, in case the pro- 
prietor of the superior tenure purposely withholds the rent due from himself to the 
zemindar, after having realised his own dues from the inferior tenantry, it is there- 
fore deemed necessary to allow such talookdars a means of saving their tenures from 
the ruin that must attend such a sale. The following rules have accordingly 
been enacted for thiB purpose. 

Clemee II. — Whenever the tenure of a talookdar of the first degree may be 
advertised for sale in the manner required by Clauses III. and IV. Section X. of 
this Regulation, for arrears of rent due to the zemindar, the talookdars of the 
second degree, or any number of them, shall be entitled to stay the final sale by pay- 
ing into court the amount of balance that may be declared due by the person 
attending on the part of the zemindar on the day appointed for sale. In like manner 
,they shall be entitled to lodge money antecedently for the purpose of eventually 
answering any demand that may remain due on the day fixed for the sale ; and 
should the amount lodged be sufficient, the sale shall not proceed, but, after making 
good to the zemindar the amount of his demand, any excess shall be paid back to 
the person or persons who may have lodged it. 

Clause III. — If the amount so lodged shall be rent due by the inferior talookdars 
to the holder of the advertised tenure, the same shall be stated at the time of making 
the deposit, and the amount shall be carried to the account of the tenant or tenants 
lodging it, and be deducted /row any claim of rent that may at the time be pending, 
or be thereafter brought forward against him or them, by the proprietor of the 
advertised tenures on account of the year or month for which the notice of sale may 
have been published. 

Clause IV. — If the person or persons making such a deposit, in order to stay the 
sale of the superior tenure, shall have already paid the whole of the rent due from 
himself or themselves, so that the amount lodged is an advance from private funds, 
and not a disbursement on account of the said rent, such deposit shall not be carried 
to credit in or set against future demands for rent, but shall be considered as a 
loan made to the proprietor of the tenure preserved from sale by such means ; and 
the talook so preserved shall be the security to the person or persons making the 
advance, who shall be considered to have a lien thereupon in the same manner as if 
the loan had been made upon mortgage, and he or they shall be entitled, on apply- 
ing for the same, to obtain immediate possession of the tenure of the defaulter, in 
order to recover the amount so advanced from any profits belonging thereto. If the 
defaulter shall desire to recover his tenure from the hands of the person or persons, 
who, by making the advance, may have acquired such an interest therein, and entered 
on possession in consequence, he shall not be entitled to do so, except upon repay- 
ment of the entire sum advanced, with interest up to the date of possession having 
been given as above, or upon exhibiting proof in a regular suit, to be instituted for 
the purpose, that the full amount so advanced, with interest, has been realised from 
the usufruct of the tenure. 



Digitized by 



Google 



( 525 ) 

collector to stay the sale under the circumstances above stated, and 
they have accordingly reversed the sala 

It is argued that, as Section XIV. Regulation VIII. of 1819 enacts 
that, " should the balance, as claimed by a zemindar, on account of 
the rent of any under-tenure, remain unpaid upon the day fixed for 
the sale of the tenure, the sale shall be made without reserve in the 
manner provided for in Sections IX. and X* of this Regulation ; nor 
shall it be stayed or postponed on any account, unless the amount of 
the demand be lodged/' the sale in the present case was imperative, 
the putneedar having no right to lodge the money on the special 
ground reserved by Clause 2 of the Section, and the collector 
being required by the law to sell without reserve under all other 
circumstances. 

It appears to me that, as the tender of the amount of the demand 
was intended by the putneedar to be a direct payment of the 
balance, and the words of the law are, " that the sale shall not be 
stayed or postponed on any account, unless the amount 
of the demand be lodged," it follows that the words " unless the 
amount of the demand be lodged" must either be held to be 
synonymous with " unless the amount of the demand be paid," 
or the putneedar must have been entitled to lodge the amount 
with the view to some ulterior payment, otherwise the staying or 
postponement of the sale on the mere tender of payment would 
seem to be opposed to the stringent provisions of the law, which 
enacts that " the sale shall not be stayed or postponed on any 
account/* 

We need not enquire whether the putneedar was privileged to 
lodge the amount of the demand with the view of ulterior payment, 
as he does not himself assert that he acted with any such intention ; 
he contends that he was entitled to pay up the demand while the 
sale was proceeding ; and that the signification of the term " unless 
the amount of the demand be lodged" is thus to be construed, and 
that he was, consequently, acting within the provisions of the law 
and entitled to its protection. 

Now it appears to me that the natural signification of the term 
lodging money is equivalent to depositing it, and that, when the 
law speaks of the sale being held without reserve unless the money 
he lodged, it does not mean to say unless the money be paid 
by the defaulter ; and, moreover, that, if it contemplated his right to 
pay in the money to be reserved to him during the entire time of 
sale, it would have been utterly useless to impress upon the collec- 
tor the imperative necessity of proceeding with the sale if the 
tender of the balance could at any time avert such a result But 
if, on the other hand, the sale can only be stayed or postponed On 
the day of sale, if the amount of the demand have been lodged, and 
the parties entitled to lodge the amount are others than the 

x 2 
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defaulter himself, the imperative nature of the instructions imposed 
upon the collector seems to me quite intelligible and consistent 
with the obvious intention of the law itself, namely, the prompt 
realisation of the arrears before the day of sale, and the creation of 
a right in talookdars of the second degree to stay die sale by 
lodgvng the amount of the demand amfocedwUly. 

A reference to Section XIII. of the Regulation will show that 
the same term is repeatedly used in reference to the right of such 
undertenants to lodge money, previous to ike day of sale, as a 
precautionary measure, from which, " if the amount lodged be 
sufficient, 1 ' payment of the demand may be made on the day of 
eale ; and I entertain no doubt from the whole context of Section 
XIV. that the proviso, regarding the amount of the demand being 
lodged, has reference to any money «o placed amtecedetrfly as a 
precautionary measure, or as provided for in Clause 2 of the Section. 
But it must be borne in mind that the putneedar himself cannot 
lodge money antecedently, as provided for by the law for the safety 
of the durputneedars ; and that the law does not, either in words or 
in spirit, lead to the belief that a direct payment of the arrears is 
open to him at any time during the sale proceedings. As then I 
come to the conclusion, that the signification of the words, " unless 
the amount of the demand be lodged," does not mean any direct 
payment by the defaulter at any time, I hold those words do not 
confer any privilege of payment upon him after the sale has 
commenced ; and I can see in them no sanction for postponement 
of the sale on such a ground. I, therefore, hold the collector to 
have been fully justified in proceeding with the sale, and I concur 
with Mr. Bayley in reversing the judgments of the courts below. 

The case of Nofcokissen M ookerjee vermis Ehettennohun Chuck- 
erbuttee, referred to by the special appellant's pleader, as stated in 
the certificate, does not provide a conclusive ruling for this case, as, 
in the case referred to, the question arose as to whether a durput- 
needcur could stay a sale by lodging money when the sale was 
proceeding ; whereas, in the present case, the question refers to the 
defaulter himself, and while the law does provide for money being 
lodged before the sale by a durputneedar, it nowhere contemplates 
a similar process by the defaulting putneedar, who can discharge 
his arrears by a direct payment only, not by lodging money 
antecedently. 

The decision of the lower court is reversed, with costs. 
Mr. A. Sconce. — This suit has been brought to set aside a sale 
made for arrears of rent under the provisions of Regulation VIII. 
of 1819. In conformity with Clause 2, Section VIII. of this law, 
the sale of the talook was fixed for the 1st Jejrt 1261, and the notice 
of sale runs to the effect that, ifthearrears claimed be not paid before 
that day, the tenure would be sold. It happened, however, in this 
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case, as stated in the plaint, and apparently admitted by defendants, 
that the 30th Bysakh and the 1st and the 2nd Jeyt were close holi- 
days, and the sale took effeot on the 3rd Jeyt Then it is found 
below as a feet, that the arrear due was paid into the collector on 
tiie 3rd Jeyt, before the sale was made ; and the point for determi- 
nation is, whether the zillah judge has rightly held that the payment 
of the arrear (or, as said by the admitting judges, tender of pay- 
moot) on the day of sale required the collector to suspend the 
sale. 

Clause 1, Section XIV. Regulation VIII. of 1819 reohes that, 
" should the balance claimed by the zemindar, on account of the rent 
of any uoder-tenure, remain unpaid upon the day fixed for the 
sale of the tenure, the sale ^hall be made without reserve, in the 
manner provided for in Sections IX. and X. of this Regulation ; nor 
shall it be stayed or postponed on any account, unless the amount 
of the demand be lodged/ These Words are unambiguous and broad, 
and I would interpret them in the natural sense of the language 
employed. On the one hand there is a general injunction to com- 
plete the sale if the arrear remain unpaid upon the day of sale : 
and on the other, it is added that the sale shall not be stayed un- 
less the amount of the demand be lodged. These last words dear- 
ly indicate to my mind that, though the arrear may not have been 
paid up on any day before the sale day, nevertheless, if it were 
lodged on the day of sale, the sale is required to be stayed. The 
plain meaning of the law, as I think, is that the sale shall not go 
on if the zemindar's demand be satisfied, even on the day fixed for 
the sale. The term " lodge" I take to be equivalent to having or 
paying in ; and if the arrear due be lodged, the sale should, by 
law, be stayed. 

It has been argued that the power to lodge the money due on the 
day of sale is confined to one class of cases, and that Clause 2, Section 
XIV. indicates the contingency under which, by lodging the 
money on the day of sale, the sale may be stayed This clause 
provides that, on the application of the defaulter within the pe- 
riod of notice, a summary investigation into the amount claimed 
by the zemindar shall be instituted, and directs that, even in this 
case, the sale shall go on if the enquiry be incomplete and the 
amount claimed be not lodged. But, in fact, the very first words 
of Clause 2 show that this clauseprovides for other cases than the 
cases contemplated in Clause 1. Tiiese words are, " in cases also in 
which a talookdar may contest the zemindar's demand/' and so on : 
that is, as I understand by Clause 2, an additional provision is made 
for the contingency if a talookdar satisfy the amount claimed from 
him ; but this provision is unconnected with and cannot qualify the 
specific provisions of the 1st Clause, which provide generally and 
simply for the payment of the rent due. 
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For the above reasons I think the zillah judge has rightly con- 
strued the law in reversing this sale. But the peculiar circumstances 
of this case suggest as well an important consideration. By 
Section VIII. of the Regulation thirty days' notice is given of the 
intended sale. Within that period, as of course, the defaulter is 
expected to satisfy his zemindar's demand. But suppose that a 
zemindar for some days before the sale should close his place 
of business and absent himself, so that a tenant should have 
no means of paying the rent which he was ready to pay : does the 
law mean that the ready money should not be received on the day 
of sale ? The facts of this case appear to conform to that supposition. 
Government was the zemindar on whose behalf the sale was notified ; 
the collector acted as representative of Government But it appears 
that, in consequence of a close holiday, the sale was postponed from 
the 1st to 3rd Jeyt ; and it is added that, on the 30th day of Bysakh 
also, that is, the day preceding the advertised day of sale, the 
collector's office was closed. In other words, the treasury being 
closed on the 30th Bysakh, the talookdar could not pay the rent 
which he was ready to pay : nevertheless, when the office opened 
for business, the collector refused to credit the money offered to 
him in liquidation of his demand, and went on with the sale. 
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The 30th April 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Special Appeals from the decision of the Honorable R. Forbes, 
Judge of Tvrhoot, dated SOih December 1857, reversing a 
decree ofMoulvee Iradut Alee, Sudder Ameen of that district, 
dated 27th July 1857. 

Case No. 429 of 1858. 

Mahadeo Dutt alias Karoo Singh and others, (Defendants,) 

Appellants, 
versus 

Purmeshureepersad Narain Singh and another, (Plaintiffs,) Re- 
spondents. 

Baboos UnTwdapersad Bcmerjee and Kishenkishore Ghose 
and Mr. G. 8 Faga/a, for Mahadeo Dutt and Rughoobuns 
Suhye, Appellant 

Baboo Ramapersad Boy, Mr. R T. Allan, and Moonshee Ameer 
Alee, for Respondents. 

Case No. 430 of 1858. 

Mahadeo Dutt alias Karoo Singh and others, (Defendants,) 

Appellants, 
versus 
Purmeshureepersad Narain Singh, and another, (Plaintiffs,) Re- 
spondents. 

Baboo Unnodapersad Banerjee, for Appellants. 

Mr. R T. Allan and Moonshee Ameer Alee, for Respondents. 

These cases were admitted to special appeal on the 9th July q^ remand . 
1858, under the following certificate recorded by Messrs. A. ed, as the point 
Sconce and D. I. Money, tS^*™ She 

" This suit was instituted for the purpose of trying the question of judge, nor the 
the plaintiff's title to a 3-anna share of certain villages, of recqgnis- JJJJJJ-JJ? ^he or" 
ing or re-affirming plaintiffs possession of that share, and of reversing der of the lower 
a survey award which held the defendants, petitioners, to be in posses- ?™F* reoorded 
sion and recorded them as maliks. 

" The suit was nonsuited by the sudder ameen, because he found 
from the evidence that plaintiff was not in possession, and because 
he considered, with reference to the decision of this Court made on ' 
the 3rd April 1854, (page 139,) that the question of right could not 
» be tried. 

" On appeal, the zillah judge, following an order made by a single 
judge of this Court, on the 12th May 1857, has remanded the suit that 
the question of title may be entered on as well, as the question of 
possession, ' as an order of nonsuit in cases of this kind is, under 
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the provisions of Act XIII. of 1848, a denial of justice, by exclud- 
ing the party nonsuited from the possibility of again bringing his 
action/ 

" Defendants now ask for the admission of a special appeal to 
maintain the soundness of the sudder ameen's judgment The 
decisions of 3rd April 1854 and 10th March 1851 are relied upoa 
These decisions appear to us to very materially support the petition- 
ers' plea ; but at the same time it appears doubtful whether, in the 
suit now before us, an order of nonsuit is imperative. The issue 
of title was prominently raised in the plaint ; and though plaintiff 
required that his possession should be re-affirmed, he at the same 
time recited the possessory awards made by the revenue authorities 
in favor of the defendants, and adverse to the occupancy asserted 
by himselfc Besides, plaintiff asserted that the defendants were his 
tenants, and in that sense recognised their possession as subordinate 
to himself. But upon the whole we think it desirable that the case 
should be considered by a full bench. 

" The same order applies to 486. Both cases should be entered in 
the list of certified special appeals." 

Judgment. 

The certificate does not clearly set forth the point which the 
Court are now called upon to try ; and the judge's decision, from 
which the special appeal has been made, sets forth, none of the facts 
of the case to enable us to judge of the propriety or otherwise of 
the order of nonsuit passed by the principal sudder ameen, which 
order has been reversed by the judga From the statements made 
by counsel before us, it appears that the plaintiff, with whom a 
settlement of certain lands has been made, sued to obtain a declara- 
tion of title and the alteration of certain measurement chittas in 
which the defendants, who are occupants of the settled lands, have 
had their names recorded as maliks. The principal sudder ameen, 
on the ground that plaintiff had failed to prove possession, nonsuit- 
ed the case without going into the question of title ; but on appeal the 
judge remanded the case, directing the principal sudder ameen to 
investigate not only the fact of possession, but also the question of 
title : and the defendants have come up in special appeal to have 
the order of the first court, nonsuiting the case, confirmed. We 
are however, as stated above, unable, from the judge's proceeding, to 
ascertain upon what grounds he reversed that order, (the precedent 
quoted by him being inapplicable,) or whether it be or be not neces- 
sary in the present case for the plaintiff to prove possession and 
what kind of possession. We, therefore, remand the case to the 
judge, who will record the point in issue between the parties, and 
his reasons for setting aside the proceeding of the first court, should 
he still think such order necessary. 
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The 30th April 1859. 

C. B. Trevor, Esq., Judge, and E. A. Samuells and G. Loch, Esqs., 
Officiating Judges. 

Case No. 598 of 1858. 

Special Appeal from the decision of Mr. R. J. Scott, Judge of 
Patna, dated the 19th February 1858, affirming a decree 
of Moulvee Syud Sukhawut Hossein Kha/n, Additional Prin- 
cipal Sudder Ameen of that district, dated \Sth May 1857. 

Ruttunlall, (Plaintiff,) AppeUami, 

VCTSU8 

lluflsumat Jogoo Eoonwur and others, (Defendants,) Respondent*. 

Moonshee Ameer Alee, for Appellant. 

Bdboo Urwokodchwnder Mookerjee, for Bipperia and others, Re- 
spondents. ' 

This case was admitted to special appeal on the 21st Septem- A mortgaged 

ber 1858, under the following certificate recorded by Messrs. EL J*5p£^ *? 

. Raikes and J. H. Fatton. rity for a loan. 

" In the judge's judgment there are these _words :_ ' With refer- SmeflwSS 



the additional principal sudder ameen states in his decision that « mw »j l ft ""^ 
the mortgagors should not be called on to pay their mortgage £Sy in riSto 
money a second time, and so far his opinion is correct ; but his rea- Kb wife j, who 
soning, that they were in fault because they paid the money to whole** of Se 
Jogoo, when they knew that plaintiff had a right to a share in it, is debt doe by a. 
defective. They paid the heirs and representatives of the mort- ^tfafaSSish 
gagee, they being the only parties who had a legal claim on them, life right to half 
or could compel them to pay, or could give them a legal quittance irit was^ai^!*! 
for the obligation : by that payment the property was freed entirely. My settied^irs 
I therefore reverse so much of the order as is appealed against the jjsjj^ ^f^* 
appellants in this number/ sued the heirs 

" On this point the special appeal is preferred, the special appel- <* A *> r *J? e 
lant urging that Parbuttee and Kadha were parties in the suit by 8m t' was also 
which bis joint interest in the mortgage was established and recog- amicabiya^ust- 
nised by the mortgagees, whom the judge has here described as a 'fo^ fi J^ 
having a legal claim on them for repayment of the mortgage money. *>»<* she giving 
Consequently they were perfectly aware of the interests petitioner for^prerious 
, held therein, and were hound in equity to discharge his share to debt 
him, and not to the other party mentioned. to B ™" ^^ 

" We think the sudder ameen was right in allowing petitioner to these arrange- 
retain his interest over the mortgaged property, and admit this m ^J^ ^J£ 

cover the portion of the debt due to him. J admitted his right, but pleaded that the whole 
debt had been liquidated by the heirs of A, who had paid half to her and lialf to B, and had 



property would also be liable for sate. 
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special appeal to try whether the judge's order should not be 
reversed.' 

Judgment. 

Bheekoo Pauray obtained a loan from Ruttunlall and his bro- 
ther Gunsham, and mortgaged some property as security for the 
debt The mortgage deed was drawn up in tile name of Gunsham, 
who made over aU his property in gift to his wife Jogoo, who claimed 
the whole amount of the debt due by Bheekoo Pauray. Ruttunlall 
instituted a suit to establish his right to half the amount, which suit 
was amicably settled, and the right of Ruttunlall to half was 
admitted. Jogoo then brought a suit against Parbuttee and Radha* 
heirs of Bheekoo Pauray, to recover die amount due from him. 
This suit was also settled, the heirs of Bheekoo Pauray executing a 
fresh mortgage bond, and Mussumat Jogoo acknowledging payment 
of the previous debt Plaintiff now seeks to set aside these arrange- 
ments Wween Jogoo and the heirs of Bheekoo Pauray as fraudu- 
lent, and to recover the half of the sum lent to that individual 
The defendant, Jogoo, admitted the plaintiff's right to the share 
claimed, but stated that the heirs had repaid the sum, half to her 
and half to the plaintiff, and had received their joint receipt for 
the amount The heirs of Bheekoo Pauray pleaded payment, 
and produced a receipt, signed by Jogoo and the plaintiff 
Ruttunlall. The principal sudder ameen, considering the receipt 
to be spurious, gave a decree against Jogoo, and declared the mort- 
gaged property liable for the debt, but released the heirs of Bhee- 
koo Pauray from the claim. On appeal the judge held that, as Jogoo 
had, on a previous occasion, when she settled her suit with the heirs 
of Bheekoo, declared that she alone had received the whole amount 
due from them, she alone could be held responsible for the amount 
due to plaintiffs ; that as payment of the deot was admitted by her, 
the mortgage was extinguished ; and, therefore, the plaintiff had no 
lien on the property. 

From the pleadings we find that the defendants Parbuttee and 
Radha, heirs of Bheekoo, were aware that the plaintiff Ruttunlall 
was entitled to half the amount of the money due by Bheekoo ; 
that though in the soolehnamah filed by them and Mussumat Jogoo 
in the suit formerly brought by Mussumat Jogoo against them, they 
had stated that they had paid the whole of the debt to Jogoo, and she 
acknowledged having received it; yet, in the present suit, they plead 
that they paid half to Jogoo and half to the plaintiff, and have 
produced a joint receipt for the amount, which has been held by 
both the lower courts to be spurious. As, therefore, these defend- 
ants have admitted the justness of the plaintiffs claim against 
them, and have failed to prove their plea of liquidation, we think 
the decree should be against them as well as against Jogoo, who 
has evidently colluded with them, and that the mortgaged property 
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should be considered liable for sole. We therefore reverse the 
order of the judge, and decree the appeal, with costs. 



The 30th April 185a 

C. B. Trevor, Esq., Judge, and E. A. SamuellS and G. Locfl, Esqs., 

Officiating Judges. 

Case No. 559 of 1858. 

Special Appeal from the decision of Mr. A. Pigou, Judge of 
Moor8heddbad, dated 22nd February 1858, affirming a decree 
of Baboo Gobmdchwnder ChowdhYee, Principal Svdder Ameen 
of that district, dated 19th October 1857. 

Syud Korban Alee and others, (Defendants,) Appellants, 

versus 
Atahoonissa Beebee, (Plaintiff,) Respondent 

Baboo Kishenkiskore Qhose and Moonshee Ameer Alee, for Appel- 
lants. 

Baboo Shurribhoonath PundU and Movlvee Murhumxti Hossein, 
for Respondent 

This case was admitted to special appeal on the 7th Septetn- forjudge *to 
ber 1858, under the following certificate recorded by Messrs. C. B. altogether mis- 
Trevor and EL V. Bavley. ££-"5 & 

"Plaintiff Atahoonissa Beebee, sued special appellant for possession entire decree of 
of certain lands with wasilat, as belonging to her ayma estate ^ u de^ M d^ed 
SuffeeoollaL The defendants claim the land as belonging to their 25th May 1836, 
ayma estate Atahosein, alleging that their ancestors purchased it^fo^Shis 
from Peer Mohumud, the owner of ayma mehal, in 1183 and 1 184 decree. Case 
B. S., that the tahood of the lands in dispute was recorded in ihejjj^^g; 
name of Atahosein in exclusion of the name of Suffeeoollah, and judge, having 
that from that date they have held possession. C £J£* 1 * h ™ *£ 

" As the plaintiff was an auction purchaser, the point in issue was See in the mode 
whether the land pertained to Suffeeoollah's tahood before the g£ n ^ ^'Jg 
decennial settlement, or to the tahood of Atahosein. The lower court having Sconri- 
gave plaintiff a decree, the judge finding, from a decree of the moon- der ed the ewe, 
siff of Kandee, dated 25th May 1836, that the lands were previously ^HT* oidw 
a portion of the tahood of Suffeeoollah, and that defendants have not «*y eeem to 
proved the authority by which, according to their pleadings, the land p™^!*** aad 
became excluded from Suffeeoollah, and included within Atahosein, 
the estate of defendants. 

" Defendants now appeal specially, urging that, as the judge has 
tfelied on the decision of the moonsiff of Kandee entirely, he should 
not have taken one point in the judgment of the moonsiff, but have 
looked at it in its entirety ; that had he done so, he would have 
found that from 1184 the land in dispute has been in possession of 
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their ancestors as a portion of the ayma mehal of Atahosein ; that 
consequently the interpretation put upon the decision by the judge 
is incorrect, and his order should be reversed. 

" We observe that the moonsiff finds distinctly that the land now 
in dispute was sold by Peer Mohumud to the defendants' ancestor 
in 1184 and 1183 B. E., some thirteen or fourteen years before the 
decennial settlement, and that the jumma of it is proved, from the 
record of mutation and dakhilas, to be 2-8-10, and that it has ever 
since 1183 and 1184 been in defendants' possession as a part of 
Atahosein. 

" Under these circumstances we admit the special appeal to try 
whether, m the judgment of the moonsiff rightly interpreted, the 
suit of plaintiff should not be dismissed." 

Judgment. 

We think that the judge has altogether misunderstood the 
import of the entire decree of the moonsiff of Kandee, dated 25th 
May 1836 ; for although that officer records that the land now sued 
for once formed a portion of the ayma estate Suffeeoollah, he also 
records that the land now in dispute was sold by Peer Mohumud, 
the owner of Suffeeoollah, to the defendants' ancestor in 1183 and 
1184 B. E., some thirteen or fourteen years before the decennial 
settlement, and that it has ever since been in defendants' possession 
as a portion of Atahosein. 

We therefore reverse the order of the judge » passed under the 
erroneous interpretation of the moonsiff 's decision, and remit the 
case to him, directing him, on re-consideration of the circumstances 
above noted, as found by the moonsiff of Kandee in the decision to 
which he has referred, to pass whatever order may to him seem just 
and proper. 
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The 30th April 1859. 

C. B. Trevor, Esq., Judge, and E. A. Samuells and G. Loch, Esqs., 
Officiating Judges. 

Case No. 779 of 1858. 

Special Appeal from the decision of Mr. 0. C. Fletcher, Judge 
of ChiMagong 9 dated 3rd June 1858, reversing a decree of 
Baboo Taawneechurn Doss, Acting Mowisiff of Bhateearee, 
doled llth February 1857. 

Ramkanth and others, (some of the Defendants,) Appdhmts, 

versus 
Ramlochun Acharj, son of Shumbhooram Acharj, deceased, 
^Plaintiff,) and Punchanun Acharj and others, (Defendants,) 
Respondents. 

Baboo Kishensukka Mookerjee, for Appellants. 
Moulvee Murhumut Hossem and Ramlochun Acharj, for 
Respondents. 

This case was admitted to special appeal on the 21st December jj&ntin 1 1™ 
1858, under the following certificate recorded by Messrs. J. H. Pat- right to°be°re* 
ton and H. V. Bayley. meSbSLio *f 

" This was a suit to gain reinstatement in membership of a com- r^Tmd^cwt 
munity, and to recover cost of provisions wasted. The moonsiffo ffoo4 Partial 
held that, under the preoedent of this Court, in the case of Ram-^^^lS^e 
guttee Biswas, dated 21st March 1850, such a suit did not lie, and other members 
dismissed it The judge records in appeal, that the plaintiff urged refaed d to ^ 
that the precedent cited is not applicable, and he decided that it is tend, held, that 
not so, as the plaintiff claimed restitution on the ground of fonner^ 1 ^^ 5 ^ 
membership not forfeited by any legal cause, while the defendants could not be en- 
denied that membership. He then held that plaintiff was enti- J^j 11 ^ m ^ 
tied to membership, and that defendants should not have withdrawn benhip oonei- 
from the invitation they had accepted, and that, in consequence, ^ n > 0T ^ m * bl t e 
they should pay for the provisions that had been wasted. and 6 dareri^n 

" Defendants, special appellants, urge that the suit does not lie, a J e ^* n ?J ^l 
with reference to the precedent above cited, and the decision of this p 
Court, dated 22nd November 1854, in the case of Phagoona Nae 
and others versus Menye Mitter and others. 

" We admit the special appeal to try the point." 

Judgment. 

The parties to this suit are Brahmins. In the village to which 
they belong there exists a dul, a caste association or coterie, the 
chiefs of which arrogate to themselves, or more correctly perhaps 
are permitted by the community to exercise, the power of excluding 
from membership any person whom they conceive to have 
offended against the Jaws of caste. The respondent, it appears, 
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fell under the ban of this coterie, although, as the judge finds, 
without any just cause ; the consequence of which was, that the 
appellants and several other persons, altogether amounting in 
number to nineteen, who had accepted an invitation to dine with 
him, refused to attend, and the good things he had provided were 
wasted. Hie respondent thereupon sued his recusant nests for 
the costs of the entertainment, and also for a declaration of his 
right to be re-admitted to membership, and the court below gave 
him a decree on both points. 

The action for recovery of the cost of food provided for the 
appellants is an absurdity. < It is not pretended that the respond- 
ent could haye charged for the dinner if the appellants had eaten 
it ; and, however mortifying to the respondent the absence of his 
quondam friends may have been, the loss, it is evident, in so far 
as the waste of provisions is concerned, was that of the appellants, 
not of the respondent, for it was they who were to consume them, 
not he. This portion of the suit must therefore be dismissed. 
Exclusion from caste, however, is undoubtedly a very serious injury to 
a Hindoo ; and the civil courts are specially empowered, by Section 
VIII. of Regulation III. of 1793, to take cognizance of all suits and 
complaints respecting rights connected with casta We observe 
from Motley's Digest, (the old series,) that such suits are very 
common in the Bombay courts, and that it is usual there to 
pass decrees for restoration to caste or to memberehip of religious 
associations, when parties have been unjustly excluded In 
this Court suits of this description are rare. In the case of 
Sonaram Gazar, (13th April 1847,) however, we observe that 
the Court directed the principal sudder ameen to try the 
plaintiff's claim to be re-admitted to caste, and to decide it on 
its merits ; and in the case of Sonaoolla Koolla, (17th June 1848,) 
a Ml bench (present : Mr. Tucker, Sir R. Barlow, and Mr. Hawkins,) 
declared the appellant entitled to retain his position in caste, on 
the ground that the act of which he was accused was not such as 
to justify his expulsion. The oases of the 21st of March 1850 
and the 22nd of November 1854, cited in the certificate, do not 
appear to affect the principle of this last decision. The first suit 
was brought to enforce a right to be summoned at all marriages 
in a particular locality, and to receive certain complimentary 
offerings on these occasions ; the second to compel certain barbers to 
shave the plaintiff The Court were of opinion that decrees, such 
as those sought for, were incapable of enforcement, and therefore 
refused to grant them ; but there does not seem to be any objection 
on that ground to a declaration of right to membership, which is 
all the plaintiff in this suit seeks or the judge has awaraed. This 
right, it is evident, can hereafter be enforced by a suit for damages, 
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if it should be infringed without just causa Although, therefore, we 
think it would be more convenient that suits of this nature should 
be brought at once in the shape of actions for damages, we will not 
refuse the plaintiff his remedy, and we therefore affirm so much of 
the judge's order as declares the plaintiff entitled to be restored to 
the membership of his dvl, and reverse his decree for damages on 
account of waate of provisions. The appellants will pay half die 
costs of suit 



The 30th April 1859. 

C. B, Trevor, Esq., Judge, andE. A Samuells and G.Loch, Esqs, 
Officiating Judges. 

Special Appeals from the decision of Mr. P. Taylor, Judge of 
West Burduxm, doled 22nd February 1858, reversing a 
decree of Pwndit Qobmdchunder Mdyaruttun, Principal 9 
Sudder Ameen of thai district, doled 15& December 1857. 

Cases Nos. 602 to 607 of 1858. 

The Collector of West Burdwan, (Defendant,) Appellant, 

versus 

Mr. J. E. Skin, (Plaintiff,) Respondent. 

Baboo Rarna/persad Roy, for Appellant 

Moonshee Ameer Alee, Mr. R. T. Allan, and Baboos Faruknath 

Sein and Jugvdanund Mookerjee, for Respondent in the first 

three eases. 
Baboos TarvJcnalh Sein and Jugudovnund Mookerjee and Mr. R. 

T. Allan, for Respondent in the last three cases. 

These cases were admitted to special appeal on the 22nd Septem- Hdd ^ m 
ber 1858, under the following certificate recorded by Messrs. H. T. suits brought 
Raikes and J. H. Patton. St2£?i?fc 

" The petition of special appeal is on the part of the Government, place of asemin- 
claiming to be made a party in a suit brought by a zemindar to ""» *°. w 00 ™* 

certain land confessedly belonging to the semindaree of which he hold* the pntnee lease, 
on the allegation that they have been usurped by the ghatwal, and are in excess of the quantity to 
which he is entitled, and in which the ghatwal does not deny that the lands are within the 
plaintiffs pntnee lsa8e,Oove rn nientcnn bate no claim direeihf to the lands, as they were included 
in the semindaree at the time of the decennial settlement j but in consequence of the indirect 
interest which Government has in the land, an interest arising from the nature of the service 
which the tenants perform, and the power which, through custom, Government has long exercised 
as to their dismissal and appointment, Government is entitled to be made a party to them. 

Held also, that thisinterest is not, in a legal sense, an interest adverse to the zemindar, but it is 
such a material though indirect interest as, in accordance with the general rule, which lays down 
that nil persons materially interested in the subject matter in dispute ought to be made parties 
to a suit, in order that complete justice may be done and the question quieted, requires that 
Government should be made a party in eases like that before the Court 

Case remanded for re-investigation by the principal sudder ameen, with directions that that 
officer allow plaintiff a reasonable time to file supplemental plaints, making Government a party, 
and then accept the answer filed by Government, and pass eventually whatever decision may 
seem jnst and proper. 
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recover possession of certain lands appropriated by a ghatwal in 
Bancoorah. 

" The principal sudder ameen nonsuited the zemindar, holding the 
Government to be a necessary party to the suit 

" In appeal, the judge, after recording an elaborate opinion upon 
many other points, but upon the one of nonsuit, merely remarking 
that the spontaneous appearance of the Government was sufficient, 
has remanded the case tor trial on its merits. 

" We admit the special appeal, to try whether the suit, being one 
to recover possession of lands, in deciding which it must be deter- 
mined whether the lands in suit belong to the ghatwaiee tenure 
or not, should be tried in the presence of the Government or not 

" If so, the spontaneous appearance of the Government cannot be 
sufficient, for under such appearance the Government can tender 
no evidence in support of its allegations. 

" The applications Nos. 605 to 607 are also admitted, that they 
may follow the decision in this case." 

Judgment. 

There can, we think, be no doubt but that, in a suit like the 
present, which is brought by a putneedar standing in the place of 
the zemindar to recover possession of certain lands, confessedly 
belonging to the zemindaree of which he holds the putnee lease, on 
the allegation that they have been usurped by the ghatwal, and 
are in excess of the quantity to which he is entitled, and in which 
the ghatwal does not deny that the lands are within plaintiff's 
putnee lease, Government can have no claim directly to the lands. 
They having, at the time of the decennial settlement, been included 
within the zemindaree in which they are situated, are of course 
covered by the assessment then made on the estate. But the ques- 
tion before us is whether, in consequence of the indirect interest 
Government has in the land, as being held on a service tenure 
intimately connected with the peace and protection of the country, 
Government should not, in suits like the present, be made a 
defendant. 

It is not necessary, nor, sitting in special appeal, is it admissible 
for us, if the materials were before us, to enter upon an account of 
the origin and nature of the ghatwaiee tenures in Bancoorah. 
At the present time, however, it is notorious that, whether the 
, tenures were originally hereditary or not, Government has, for 
a long series of years, exercised the power of dismissing ghat- 
waJs for various causes, and in some instances of appointing their 
successors ; that the registry of the ghatwaiee lands has been 
kept up by Government in a more complete and perfect manner 
than by any one else; and that thus Government has acquired a clear 
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interest in seeing that the ghatwalee lands are not intruded on by 
any party, and also is in possession of the best evidence of the 
extent of those lands. 

This interest is one not adverse in a legal sense to the zemindar ; 
but it is such a material though indirect interest, that we think, 
in accordance with the general rule, which lays down that all 
persons materially interested in the subject matter in dispute ought 
to be made parties to the suit, in order that complete justice may 
be done and the question quieted, Government ought to be made 
a party in cases like those now before us. 

The spontaneous appearance of Government is not, as ruled by 
the judge, sufficient ; for this appearance gives Government no 
right to be treated as a substantial party to the suits in which 
it is made, and, consequently, gives Government no right to have 
its pleas heard and determined after evidence has been taken 
upon them. * 

Under this view of the subject we reverse the orders of the 
judge passed in the six cases now before us, and, instead of affirm- 
ing the order of the lower court, nonsuiting the plaintiff, we 
remit the cases to the judge, with directions that he will remand 
them to the principal sudder ameen, instructing that officer to allow 
plaintiff a reasonable time to fill supplemental plaints, making 
Government a party ; that he will then accept the answers filed 
by Government* and, after having attentively considered the evidence 
produced by both parties before him, pass whatever decision 
may seem just and proper. 

The 30th Apbil 1859. 

C. B. Trevor, Esq., Judge, and R A. Samuells and G. Loch, Esqs., 
Officiating Judges. 

Regular Appeals from the decisions of Moonshee Naziroodeen 
Khan, Principal Sudder Ameen of Behar, dated 30th 
December 1856. 

Case No. 252 of 1857. 

Khajah Abool Hossein Khan alias Hossein Jan and another, 

(Plaintiffs,) Appellants, 

versus 
Maharajah Heetnarain Singh, (Plaintiff,) and others, (Defendants,) 

Respondents. 

Baboo Kisherikishore Ohose and Moulvee Murhumut Hossein, 
for Appellants. 

Baboo Ramapersad Roy and Moonshee Ameer Alee, for Respond- 
ents. 

Suit laid at Rupees 6713-15. 
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Case No. 254 of 1857. 

The same parties. 

Moulvee Mwi % humut Hossein, for Appellants. 
Moonshee Aimer Alee and Baboo unnodapersad Banerjee, for 
Respondents. 

Suit laid at Rupees 20,967-15-4. 

Case No. 256 of 1857. 

The same parties. 

Moulvee Murhumut Hossein, for Appellants. 
Baboo Ramapersad Roy and Moonshee Ameer Alee, for Respond- 
ents. 

Suit laid at Rupees l>65,919-5a.-4p.-8fc 
Case No. 253 of 1857. 

Khajah Abool Hossein Ehan alias Hossein Jan and another, 

(Plaintiffs,) Appellants, 

versus 

Maharajah Heetnarain Singh, (Defendant,) Respondent. 

Moulvee Murhumut Hossem, for Appellants. 

Mr. R T. Allan and Moonshee Ameer Alee, for Respondent. 

Suit laid at Rupees 6692-10-6. 

Case No. 255 of 1857. 

The same parties. 

Moulvee Murhu/nmt Hossem, for Appellants. 
Moonshee Ameer Alee and Aftaboodeen Mahomed, for Respond- 
ent 

Suit laid at Rupees 7083-3-9. 

The heiw of ^ N *^ e 6th Srabun 1247 Fuslee, Khajah Hossein AU Khan 
a Mahomedan, obtained a forming lease of mehals Shewut and Purwuriah, per- 
tohta proper^ gunnah Shewut, and mehal Purwuriah, pergunnah Mooner, 
but fraudulent from Rajah Mitterjeet Singh, of Tekari. The term of the lease was 
Imnciatbn 1 ^fourteen years, or from 1247 to 1261, and the annual rent was fixed 

inheritance in at Co/s rs. 28,971-12. 

their father's * n *^ e en8T ^ n g 7 eSLr Rajah Mitterjeet Singh died, and the present 
creditors, held plaintiff, who is his eldest son, succeeded to the property above- 
Sni^Sffe mentioned. He endeavored to set aside the Khajah's lease. 
berty tJprovei It was upheld by an order of the principal sudder ameen, passed 
if they can, in ^ 1844. A suit was then instituted by plaintiff for the rent of 

execution of de- . 

cree, that any property which the creditors may attach was not inherited from their father or 
acquired with funds derived from him. It is the duty of a Mahomedan heir to marshal the 
effects and pay the debts of the person whose property he inherits, before he applies it to any 
other purposes ; and, if he fails to do this, he places himself in the position of a wrong-doer and 
incurs a personal liability. 
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1251, which had fallen into arrears. This was Bettied for the 
time by a part payment and a razeenamah, whereby the 
defendant covenanted to make good the balance ; but when 
Hos8ein Ali Khan died in Jeyt 1254 (May 1847), a portion of this 
balance and considerable arrears for other years were still due. 

Ehajah Hossein Ali Khan left three sons, Khajah Talib Ali Khan 
alias Sooltan Jan, Khajah Abool Hossein Khan alias Hossein 
Jan, and Khaiah Mahomed Hossein Khan alias Meerun Jan (the 
two latter of whom are the present appellants), and one daughter, 
Mussumat Footee Begum. 

These parties having failed to make any arrangement with the 
plaintiff for the payment of the arrears, the latter attached the 
mehals and realised the rents direct from the ryots. Sheikh 
Anwaroollah and Sreechund, who had obtained a kutkina lease 
of the mehals from Hossein Ali Khan, sued however in the magis- 
trate's court, under Act IV. of 1840, to recover possession, and 
were successful In this suit they were supported by the heirs of 
Khajah Hossein Ali Khan, who have been mentioned above. 

The plaintiff then instituted two summary suits against the 
Khajah's heirs as ticcadars, and against the kutkinadars ; one for 
the rent due from the commencement of Cheyt to Assar 1254, that 
is, up to the Khajah's death, or a few days beyond it, and the other 
for the kists from Assin to Aghrun 1255. 

The defendants did not deny possession, but they disputed vari- 
ous items of the account ; and in the decrees, which the plaintiff 
obtained on the 29th February and 1st of March 1848, consider* 
able deductions were, in consequence, made from the amount of the 
plaintiff's claim. 

The plaintiff next instituted an action in the zillah court against 
the heirs of Khajah Hossein Ali Khan and the kutkinadars for 
the general balance due by Khajah Hossein Ali Khan, for the years 
1243 to 1253 inclusive, and for recovery of the deductions allowed 
by the deputy collector in the two summary suits abovementioned. 

This case was nonsuited for multifariousness by the principal 
sudder ameen on the 11th December 1851, and the plaintiff 
therefore, in the months of January and February 1852, instituted 
three separate suits. The first (No. 252) for amendment of the 
two summary decrees of 1848, and recovery of the sums therein 
disallowed, valued at ra 6713-1-5. The second (No. 254) forrecovery 
of the balance of rent of the year 1251, amounting, with interest, to 
rs. 20,967-15-4-1 6, as per a razeenamah executed by Khajah Hossein 
Ali Khan, under which a former suit for this rent was compromised ; 
and the third (No. 256) for rs. 1,65,919-5-4-8, being balance of rent, 
with interest, from the year 1243 to 1253, with the exception 
of 1251. 

2 2 
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In the month of July 1854, the heirs of Khajah Hoesein Ah 
Khan, together with the kutkinadars, also filed two suits 
(253 and 255), for the purpose of obtaining a reversal of the sum- 
mary decrees of the 29th February and 1st March 1848. 

These are the five suits now before the Court. 

In their suits and in their answers to the plaintiff's suits, the 
heirs of Hossein Ali Khan allege that the eldest brother, Talib 
Ali Khan, alone succeeded to the property of his father, and that 
Mahomed Hossein and Abool Hossein, with their sister, Footee 
Begum, never intermeddled with his assets, and are not conse- 
quently liable for his debts. On these grounds the three last 
-claim exemption, while Talib Ali, admitting that he is liable for his 
father's debts, challenges the correctness of the plaintiff's accounts, 
and urges various grounds for a reduction of his claims. The 
kutkinadars also plead exemption, on the ground that, their contract 
was with the ticcadar; that they have paid him and his heir, 
Talib Ali ; and that they are not liable to be sued by the zemindar. 

During the pendency of the suit Talib Ali died, and the plaintiff 
substituted his widow and daughters as defendants, alleging them 
to have sucoeeded to his property, which, however, they denied. 

The principal sudder ameen discharged these ladies and also the 
kutkinadars from liability, and gave a decree, after investigation of 
the accounts, for the full amount of the plaintiff's claim, against the 
estate of Talib Ali Khan, and against Mahomed Hossein, Abool 
Hossein, and Footee Begum personally, holding their plea of non* 
acceptance of their inheritance to be completely disproved, and 
observing that, in consequence " of their not specifying the extent of 
the effects in their possession, and fraudulently pleading disconnect 
tion and exemption, their liability cannot be proportioned to the 
effects held by them." 

Against this decision two of the defendants, Mahomed Hossein 
and Abool Hossein, have appealed, contending, 1st, that it has 
not been established by the evidence that they sucoeeded to 
any portion of their father's property ; and, 27td, that in any case 
the decree against them should, in conformity with the Mahomedan 
law, have been limited to such assets of Hossein Ali Khan's as 
might be traced to their possession. 

Baboo Kishenkishore Ghose, who appeared for the appellants, 
contends that his clients never received any portion of their father's 
property, and, consequently, are not liable, under the Mahomedan 
Jaw of inheritance, for his debts ; moreover, that they have entered 
into no engagements with the plaintiff for the forming lease of 
the mehals, on which the present claims are founded, are wholly 
^unconnected with this lease, and are not, therefore, responsible for 
the arrears of 1255. 
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Ift support of these pleas, reference has been made to twd 
feuinmary orders and one decision of the Allah courts. The fijst is 
an order of the principal sudder ameen of Behar, dated the 30th 
June 1851, which was upheld by the judge on the 31st December 
1852, permitting Talib Ali Khan to appear as heir on the demise 
of Khajah Hossein Ali Khan, and to execute a decree which the 
latter had obtained against the present plaintiff, Rajah Hetnaraia 
Singh. It seems, however, that in that case the Rajah's objection, 
that Hossein Ali Khan had left other heirs, was not made the sub- 
ject of investigation ; and it was clearly a matter of little conse- 
quence to the present plaintiff, whether the court allowed one or 
more of his creditor's heirs, to receive the amount which had been 
decreed against him. 

The second order, to which the appellants refer, was passed by 
the additional judge of Behar, on the 2nd September 1850, and 
confirmed an order of the principal sudder ameen of the same dis- 
trict, dated the 23rd August 1849, in which that officer directed 
execution of a decree, for which Khajah Hossein Ali Khan had been 
liable, to be taken out against Talib Ali Khan alone, on the ground 
that, by a certain ikrar of the 5th of July 1847, and a solehnamab 
of the 18th November in the sam6 year, it appeared that the other 
heirs of Khajah Hossein Ali Khan had made over the whole of 
their father's property to Talib Ali, with the exeception of certain 
houses and villages specifically mentioned, and were, consequently,, 
not liable for his debts. 

The plaintiff was no party to this suit, and the ikrar ted solelma- 
mah alluded. to in the principal sudder ameen's roobukaree have not 
been filed, nor have the appellants pleaded them. Their plea in 
the present case is a simple denial of the receipt of any assets 
whatever, and is dinectly at variance with the terms of the agree- 
ments on which the principal sudder ameen's order in the case cited 
was founded. That order, therefore, cannot avail them in the 
present suit 

The decision of the principal sudder ameen of Patna, of the 5th 
April 1855, in a suit by Lootf Ali Khan against the heirs of Khajah 
Hosseia Ali Khan, was adduced by the appellants in the court 
below, but was not relied on here, as it had been reversed on 
appeal by this Court, on the 26th of March 1858, and an appli- 
cation for review of judgment was rejected on the ensuing 5th 

This decision of the 26th of March disposes conclusively of the 
appellants' first plea. It was then held by the Court that it was 
evident, from the feet of the execution of the solehnamah, that 
the respondents had succeeded to the property of their father, 
otherwise they could not have disposed of it ; and also that they 
were in possession of portions of that property, and are, consequently, 
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liable for the debt to the extent of the property which they retain- 
ed in their possession. And in the review of judgment, it was ruled 
that the property " which the petitioners (present appellants) have 
received from their ancestor, the original debtor/ 1 might be brought 
to sale. 

The decision of the Court in the case of Lootf Ali Khan was 
founded on the admissions in the solehnamah, which the defendants 
in that case, (though it is admitted they did not produce it,) appear 
to have pleaded ; but the plaintiff in the present suit has carried 
the case against the appellants much further. He shows that, in 
the proceedings before the magistrate and sessions judge, which 
commenced in August, terminated in November 1847, and were 
afterwards revived in 1852, consequently; after the date of the 
alleged ikrar and solehnamah, Talib Ali Khan and the appellants 
appeared in court as heirs of the ticcadar, Talib Ali, describing 
himself as owner of his own share and that of his sister, Pootee 
Begum, and the appellants generally as heirs of their deceased 
father, and obtained an order, in which their possession as ticcadars 
was recognised. 

That in the summary suits, decided in 1848, from which the 
appellants' present suits are in the nature of appeals, the appel- 
lants contented themselves with disputing the items of the plain- 
tiffs' account, and raising technical objections, but never once plead- 
ed the ikrar and solehnamah, or asserted that they had not 
succeeded to the property for the rent of which they were sued. 

That on the 7th December 1847 they recovered a debt of rs. 700, 
due to their late father, in the sudder ameen's court, where they 
appeared as the heirs of the deceased. 

That on a suit (decided on the 17th July 1851) being instituted 
by the plaintiff, against one Ameeroonissa Begum, to set aside 
a mokurruree lease, Talib Ali appeared on the part of the Begum, 
and pleaded that the suit was defective, in consequence of Abool 
Hossein, Mohamed Hossein, and ' Pootee Begum, the heirs of 
Khajah Hossein Ali Elian, not having been made defendants, 
upon which the plaintiff included these persons by a supple- 
mentary plaint, and the present appellants appeared and filed their 
answer, in which they contested the plaintiff's claims, and supported 
Ameeroonissa, and that costs in that case were awarded against 
them. 

The strong evidence which these proceedings afford, of the 
appellants having succeeded to the ticca farm rented from the 
plaintiff, by Hossein Ali Khan, and of their having administered 
generally to their father's estate, is met by a feeble suggestion that 
Talib Ali Khan may have used the names of the appellants 
without their sanction ; but there is no proof of this whatsoever, 
and it is so clearly opposed to the interest of Talib Ali Khan, in 
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the majority at the cases referred to, that we have no hesitation 
in rejecting the supposition as altogether improbabla 

It being decided then, that the appellants did succeed to the 
estate of their father, the only question which remains for consi- 
deration is, whether the decree, which must issue against them, 
shall be limited to the assets which they have inherited, or whe- 
ther, adopting the view of the case which' the principal sudder 
ameen has taken, we shall give a personal decree against the 
appellants, on the ground that, by the fraudulent plea which they 
have set up, they have rendered it impossible for the Court to 
determine what the amount of the assets was. 

The course, which, after mature consideration, we have decided 
on adopting, will be an intermediate one, and will have the effect 
of throwing the onus of proof of the origin of the assets in their 
hands on the heirs, and compelling them, if they think that thereby 
they can escape any portion of their liabilities, to do now what 
they should have done at first, and to exhibit clearly and fully 
their dealings with their father's property. 

The ordinary rule of Mahomedan law is, that " heirs are anftwer- 
ble for the debts of their ancestors as far (only) as there are assets." 
Numerous passages in Mcumaghten's Precedents of Mahornedan 
Law, however, show that it is the duty of the heirs, on the decease of 
the ancestor, to marshal his effects and to provide for the payment 
of his debts before they appropriate any portion of the inheritance. 
The general principle is thus laid down m section 5, chapter T. of 
Macnaghten's work: "Debts are claimable before legacies, and lega- 
cies (which however cannot exceed one-third of the testator's estate) 
must be paid before the inheritance is distributed." 

In case lix., page 128, this principle is thus expounded : " On 
the death of the proprietor, his estate, whether real or personal, 
should, in the first instance, be applied to defray his funeral expenses; 
in the second place, to the discharge of his debts ; and, in the 
third place, to the payment of hfs legacies out of a third of the resi- 
due of the property. What remains should be divided." And in case 
viil, page 88, we have a similar exposition : " If the debtor left 
property at his death, the creditor may claim his debt from the heir 
of the deceased, who has become possessed of the property left, and 
the debts of a deceased person must be liquidated before claims of 
inheritance can be satisfied. If the amount of the property exceed 
the amount of the debts, the heirs will share the residue ; but if the 
property fall short of the amount of the debts, the whole of it must 
be appropriated to their liquidation." 

Now, it cannot be said in this case, that the appellants were not 
aware of the debt due by their father to the plaintiff; for it had 
partially at least been the subject of a suit not long previous to the 
father's death ; and it is in evidence that the plaintiff, immediatly 
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after thai event, forcibly attached the mehals which Hossein Ali 
Khan had farmed, for the purpose of realising his duea In appro* 
priating the inheritance and distributing it, without providing for 
the payment of their father's debts* there is no doubt, therefore, that 
the appellants have placed themselves in the position of wrong- 
doers. They have violated that rule of the Mahomedan law, which 
seems to have been expressly intended for the protection of creditors 
against the risks to which they would otherwise have been exposed, 
from the practice of confining the liability of heirs to the amount of 
assets they have received. Not only have they done this, but they 
have setup a fraudulent plea of renunciation of inheritance, with a 
view of still further baffling the creditor with whom it was their 
duty to have settled on their father's death. 

We do not, therefore, consider that they are in a position to claim 
exemption from a personal decree. They have intermeddled ille- 
gally with assets which ought to have been devoted to the payment 
of their father's debts, and must take the consequences. The heir 
of a Mahomedan has his duties as well as his privileges, and cannot 
be allowed to claim the one without fulfilling the other. The 
appeals of Mahomed Hossein and Abooi Hoesein will, consequently, 
be dismissed, and the decision of the principal sudder ameen affirm- 
ed, with costs. The respondent may proceed against any property 
of these parties that he thinks fit, whether personal or otherwise, 
but having regard to the general principles of the Mahomedan Law 
of Inheritance, which do not award to a creditor any thing beyond 
the assets of his deceased debtor, we think it right to direct that, in 
execution of decree, the appellants shall be entitled to prove, if they 
can, that the property attached was neither an asset of their father 
nor acquired with funds derived from him. This order will not, 
however, apply either to the portion of the decree in case No. 252, 
which refers to the arrears of rent adjudged for the period subse- 
quent to the death of Hossein Ali Khan, or to* the plaintiff's claim 
for interest on the debt from the d&te of the father's death. 
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The 30th April 1859. 

C. B. Trevor, Esq., Judge, and E. A.Samuells and G. Loch, Esqs 7 
Officiating Judges. 

Regular Appeals from the decision of Captain (?. Verifier, Super- 
iwtmdent of Cachcvr, dated 4tk June 1856. 

Case No. 819 of 1857. 

Gholam Hossein Chowdhree, (Defendant,) Appellant, 

verms 

Sufdurmeah and others, (Plaintifls,) Respondents. 

Baboos Sreenath Doss and Unnodapersad Bcmerjee, for Appellant 
Baboo8 Baneemadhub Bcmerjee and Kaleepromnno vutt % for 
Respondents. 

Case No. 320 of 1857. 

Sufdurmeah and others, (Plaintiffs,) Appellants, 

versus 

Gholam Hossein Chowdhree and others, (Defendants,) Respondents. 

Baboos Bcvneemadhub Banerjee and Kaleeproswano Dutt, for 
Appellants. 

Suit laid at Rupees 98-0-0. 
Plaintiffs sued to recover the value of an elephant and its hire Fiainti&gued 
from the defendant Gholam Hossein. They allege that, in Maugh j£ 1 reoo 7 er \ he 
1260 B. S., Gholam Hossein hired their elephant to drag logs of phant° 'hired 
wood from the jungle, and agreed to pay them as hire for the use of «°«n *jj«n *>y 
the elephant one- third of the logs so obtained ; that, having a dispute Gholam ^Hos' 
with Nukeemeah and Sonameah about some land, they instigated aem, which eie- 
the defendant Gholam Hossein to destroy the elephant, which he JedarwF^had 
did ; that they, plaintiffs, brought charges against them for so doing been wantonly 
in the magistrate's court, but their case was dismissed, and they we^e ^aa^efenoirat! 
referred to the civil court; and that when that case was pending, Aspiainttffewere 
the defendants offered to settle with them for rs. 1300, and ^^ha^of 
deposited a part of the sum with Sathooram Shah, which they wanton destruc- 
afterwards took back ; that, being unable to ascertain the quantity J2nrtttaii^£ 
of wood dragged by the elephant, plaintiffs have calculated the fendant was dig- 
hire at rs. 2 per diem for the period the elephant was in the™! 8 ?*- *}*>> 

- ,s j n i * * a claim for hire, 

possession Ot the defendants. at a certain rate 

The defendant Gholam Hossein, for himself and Abdool Mujeed, ^L^™?' !?* 
denies having hired the elephant, and states that Doolahmeah Lush- claim was caku- 
kur and Needhoomeah Chowdhree hired the elephant, and took it l»*«j contrary 
into the jungles, where it escaped, and that this suit has been ^aUe^con- 
brought against them from ill-wilL Objections are also raised by tract with the 
the defendants to the value put on the elephant by the plaintiffs, and p 1 *"* 4 ^ 
the rate of hire claimed. 



Digitized by VjOOQIC 



( 548 ) 

£>oolahmeah and Needhoo Chowdhree, made defendants by the 
plaintiffs, because they deposed before the magistrate that they bad 
hired the plaintiffs' elephant, file no answer, but have been examin- 
ed on oath, and admit that thfey hired the elephant on the terms 
mentioned by the plaintiffs, and that it escaped into the jungle. 

The commissioner of Gachar rejected the plaintiffs' claim to 
hire as being contrary to the terms of the contract He considered 
the evidence to the destruction of the elephant by Gholam Hossein 
unworthy of credit, but, holding it to be proved by the evidence 
that Gholam Hossein had hired the elephant, he made him and the 
two defendants, Doolahmeah Lushkur and Needhoo Chowdhree, 
who admitted that they had hired it, responsible for the value of 
the elephant. 

Two appeals have been preferred from this decision, one by the 
plaintiffs against so much of the order as rejected their claim for hire, 
and the other by the defendant Gholam Hossein, objecting to being 
made liable for the value of the elephant^ which was not hired 
by him, but by his co-defendants Doolahmeah and Needhoo 
Chowdhree, who have not appealed. 

The plaintiffs charge the defendant Gholam Hossein with having, 
at the instigation of third parties, wantonly destroyed their (plain- 
tiffs 1 ) elephant, which the defendant had hired, and plaintiffs bring 
evidence to prove their charge. This evidence we think utterly 
unworthy of credit, and, consequently, the claim against this defend- 
ant, based as it is on his having destroyed the elephant, falls. 
Had plaintiffs claimed the value of the elephant, because it was lost 
or injured through defendant's neglect, while in his custody, it would 
have been necessary to enter into the points raised by the appellant's 
counsel, as to the defendant's liability as the hirer, and whether the 
animal was lost through his neglect ; but when the plaintiffs have 
pleaded one thing, viz. that the elephant was wantonly destroyed by 
the defendant, they cannot, when this plea fails, claim to recover the 
value on another ground, viz. that the defendant hired the 
animal and has not returned it. A somewhat similar case to 
the present is reported at page 1478 of the Reports of 1857. In 
that case the defendant was charged with having poisoned the 
plaintiff's elephant, but, failing to prove the fact of poisoning, the 
claim was dismissed. In the present case also we think that, the 
charge of wanton destruction of the elephant having failed, the claim 
against Gholam Hossein should be dismissed. We place no reliance 
on the evidence adduced to prove that the defendant was anxious 
to settle the case for rs. 1300, and had made a deposit of part 
of that sum, for, if the elephant were worth only rs. 800, it is 
unlikely that defendant should have offered rs. 1300 to make 
a settlement. 
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We agree with the lower court in thinking that the plaintiffs* 
claim for hire is not admissible. Their contract was for a share of the 
wood dragged by the elephant ; and they could have ascertained 
from their mahout, who remained in charge of the elephant, and from 
the defendants Doolahmeah and Needhoo Chowdhree, who admit 
that it was at work for twelve days before it made its escape, what 
quantity was obtained. Plaintiffs cannot now, in opposition to the 
terms of their contract, sue for hire at a particular rate per diem. We 
dismiss the plaintiffs' appeal, with costs, and decree the appeal of 
Gholam Hossein, with costs. 



•The 30th April 1859. . 

C. B. Trevor Esq., Judge, and E A. Samuells and G. Loch, Esqs., 
Officiating Judges. 

Regular Appeals from the decision of Baboo Govindchunder 
Chowdhree, Principal Sudder Ameen of Moorshedabad, dated 
30th June 1854. 

Case No. 437 of 1854. 

The Collector of Moorshedabad, (Defendant,) Appellant, 

versus 
Ranee Kistomonee Debeaand others, (Plaintiffs,) Respondents. 

Baboo Ramaper8ad Roy, for Appellant. 

The Advocate General, Mr. J. W. B. Money, Moonshee Ameer Alee, 

and Baboos JJnmodapersad Ba/nerjee and Unoohodchunder 

Mookerjee, for Respondents. 

Case No. 438 of 1854. 

Kasheesoonderee Debea, (Defendant,) Appellant, 
versus 
Ranee Kistomonee Debea and others, (Plaintiffs,) Respondents. 

Baboos RamapersadRoy, Kishenlcishore Ghose, and Srtenath Bass, 

and Mr. H. V. Doyne, for Appellant. 
The Advocate General, Messrs. A. T. T. Peterson and J. W. B. 

Money, Moonshee Ameer Alee, and Baboos Shumbltoonath 

PwndU, Ashootosh Chatterjee, Unoohoolchunder Mookerjee, 

and Unnoda/persad Banerjee, for Respondents. 

A 3 
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1 CftseTSTo.'439pf 1854. 

Ranee Kistomonee Del>ea, (Plaintiff,) Appellant, 

versus 

The Collector of Moorshedabad and others (Defendants,) Respondents. 

The Advocate General, Messrs A. T. T. Peterson and J. W* A 
Money, Moonshee Ameer Alee, and Baboos Shv/mblvoonatk 
Pundit, Ashootosh Chattetyee, Unookoblchivnder Mookerjefy 
and Unnodcupersad Banerjee, for Appellant. 

Baboos RamapersadRoy and Buiigsheehuddwi Mitter, ami JUes$i% 
R. T. Allan and H, V. Doyne, for Respondents. 

Suit valued at Rupees 3,10,394-1 4a.-13gr.-Sfc.-lfc 

•vfdfdity **? the This case was fir8t heard b y the Court on the 30fch June ] 857 » and 
permission to on the 19th December of the same year the Court granted a review 

to^hkve^been °^ * te judgment* on the motion of Ranee Kistomonee Debea, the 
executed bv<plaintiff in the 6ourt below and appellant to this tkrtirt. } 

^nderhffavor ^e review was granted on the following grounds : 1st, inasmuch 
of his wife Shi- as it appears doubtful whether the validity or otherwise of the per- 
vessuree Debea, m ission to adopt, executed by Gobindchunder in favor of his wife 
pipings in this Shivessuree, was by the pleadings in this case put in issue or not ; 
case put in issue, 2nd, inasmuch as, if it were put in issue, it wouldseem to have been put 
authenticity and m issue in such a halting and unsatisfactory maimer as, with reference 
genuineness of to the circumstances of this case, to render a remand necessary, in 
wen asOT the order that both parties may file all the evidence, both documentary 
validity of the and oral, in their possession, bearing on the point at issue, and a clear 
tton^GobhX ^ ex pli c ft determination may be come to on the point by the 
nath Roy, no court below, aided by the advantage of all procurable evidence ; 
adjti^catiof hw Srd > inasmuch as, if this point were not in issue, the Court should 
been pronouno At onoe proceed to enquire into the remaining points at issue between 
^Heid, that no ^* e P*^ 168 *° *^ e 8n ^ 5 a* 1 ^ *£&> inasmuch as, if the points were in 
words occur in issue, it is necessary to consider whether the points on which the 
sudder P ameen^ ev idenee seen* 8 to ^ ave been misapprehended by the Court, are of 

decision, sufficiently strong and explicit to allow of the Court's coming to the conclusion, that a 
waiver of the question of the validity of Gobindnath's adoption had been made by the vakeels 
of the defendants in this case, and that, although it was competent to vakeels in court to waive 
any point pleaded by them, if they considered it for the benefit of their client so to do, still such 
a waiver, especially when it is the abandonment of a written plea, must be clear and didtiiot, 
teyond a possibility of doubtw 

Held, that a valid regular judgment in this country upon the status of an alleged adopted son 
is a judgment in rem, and as such conclusive and final against all the world ; and that a summary 
adjudication of the same nature, though not conclusive, is primdftcie proof of the fact abjudi- 
cated sufficient to throw the burden of disproving the same on th»» opposite party. 

Held, also, that the proceeding of the judge of Uajshahye. dated 20th June 1837, or 9th Assar 
1244, did not refer to the adoption of Gooindnath Roy ten years after its date, but only to the 
permission to adopt, al'eged to have -been executed hy llaiah Gobindchunder, and, consequently, 
it was in no sense a judgment upon the statu* of Gobindnath Roy, 

Cases in appeal remanded to the judge of Rajshahye, for reinvestigation by lrim. 
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sufficient importance as, when corrected, in any degree to cause a 
modification of the Courts previous judgment* 

After hearing the Counsel and pltjaders engaged on both sides at 
great length, we hare come to the determination that the validity 
of the permission to adopt, alleged to have been executed by 
Bajah Gobindchunder, in favor of bis wife Shivessuree Debea, wag 
by the* pleadings in this case put in issue ; that, on the authen- 
ticity and genuineness of that deed, as well as on the validity of the 
subsequent adoption of Koonwur Gobindnath Roy, no dear and dis- 
tinct adjudication, after the production of all available evidence by 
botfi parties, has been pronounced ; and that, few the purpose of a 
clear determination of these points, the appeals must be reminded. 

It is unnecessary here to remark on those arguments which were 
urged before the Court in repetition of previous arguments on the 
same point, urged when the application for review was before the 
Court One* or two new points were, however, urged by the learned 
counsel for the plaintiff, petitioner, Ranee Kistomonee, on which it 
is necessary to make a few observations. 

On turning to the decision cf the principal sudder atneen, it 
appears that the first issue laid down by that officer was, whether 
this suit, instituted by the plaintiff in virtue of her guardianship 
of the minor, Gobindnath Roy, can be accepted or not, and the fourth 
was, whether the adoption of Gobindnath, the minor, is lawful or 
not. 

In considering the first issue, the principal sudder anieen ob- 
serves : " That the deed of permission to adopt, executed by Gobind- 
chunder Roy, and dated 25th Aghrun 1243 B. &, has been clearly 
proved by the deposition of witnesses, Shitul Raha and Khoodirarn 
Koberaj ; and in this deed it is clearly mentioned that the plain- 
tiff was appointed guardian to the minor to be adopted ; moreover, 
by consulting the roobukaree of the judge pf frillah Rajshahye, 
under date the 21 st June 1 837, it appears plain that there was a deed 
of permission executed by Gobindchunder, dated 25th Aghrun 1245 
B. E., and that this deed spoke of the plaintiff as being appoint- 
ed guardian to the minor." The first issue in bar was, therefore, 
answered in the negative by the principal sudder araeen, essentially 
in the negative, though formally in the aflSrmativa 

In a subsequent portion of his judgment, the principal sudder 
anieen observes : « That, on entering into the merits of the case, the 
pleaders of both parties did not raise any dispute concerning the 
fourth issue. The opinion of the court, therefore, regarding the above 
issue, is that, from the copy of the roobukaree of the judge of 
Rajshahye, dated 21st June 1837, the deed.of permission,, dated 25th 
Aghrun 1243 B. E., mentioned . above, and copy of a petition of 
information, dated 19th Bhadro 12&5, it appears plain that Gobind- 
chunder, the father of the minor, gave to bis wife tianee Shivessuree 
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a permission to adopt, and the Ranee Shivessuree has adopted 
Gobindnath as her minor son, and has given notice of the same 
to the court of zillah Rajshahye." 

It has been contended by the learned advocate general that, 
as, according to the statement of the principal sudder ameen, the 
vakeels of the other side raised no contest on the point of Gobind- 
nath's adoption, they must be considered to have waived any 
objection that may have been urged against it in the pleadings of 
the case ; that, consequently, the principal sudder ameen was quite 
wrong in giving any opinion himself upon a point which, on the 
supposition of waiver, was not in contest, but should have pro- 
ceeded at once to the other issue raised in the case. 

Now, without questioning the general principle, that it is com- 
petent to vakeels in court to w&ive any point pleaded by them, 
if they consider it for the interest of their clients so to act, we 
think that the words of the principal sudder ameen do not convey 
the meaning which the advocate general would assign to them. 
In the remarks made by the court on the first issue in bar, the 
deed of permission alleged to have been executed by Rajah 
Gobindchunder is mentioned, and its genuineness declared to be 
established ; and in accordance with that permission, the minor, 
Eoonwur Gobindnath, is alleged by the plaintiff to have been adopted. 
We think, therefore, that the words of the principal sudder ameen 
simply means that, as to the particular adoption of Gobindnath, the 
vakeels had no argument in addition to those previously adduced 
to offer on the fourth issue coming before him ; he therefore 
proceeded to give his opinion forthwith in favor of the validity of 
that adoption. 

This view, derived chiefly from an attention to the words used by 
the principal sudder ameen, is confirmed by a consideration of the 
subject matter to which those words refer. The main point at 
issue was the genuineness of the deed of permission ; that 
proved, the validity of every thing done under it follows almost as 
a matter of course ; in other worcU, the deed of permission to adopt 
being proved, slight evidence is sufficient to support the adoption 
made under it ; and it is probable that, partly on this ground, and 
partly on the ground that the argument for the adoptkm had been 
mixed up with those in favor of the deed of permission, the vakeels 
desisted from further contention. Be that, however, as it may, we 
are quite clear that the words of the principal sudder ameen do not 
evidence that clear abandonment by the vakeels of the defendant of 
a written plea which, in a matter like the present, is necessary to 
constitute a legal waiver. 

Again, it was contended by Mr. Money that, granting that the 
genuineness of the deed of permission alleged to have been executed 
by Rajah Gobindchunder to his wife Ranee Shivessuree, and the 
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adoption of Koonwur Gobindnath being made under it, had been pat 
in issue and not waived, both points had been proved by the plaintiff 
in the suit ; that the order of the judge of Rajshahye, dated the 21st 
June 1837, was in the nature of a judgment in rem, that an adju- 
dication pronounced upon the status of some particular subject mat- 
ter by a court having competent authority for that purpose, though 
summary in its nature^ and, therefore, not conclusive on the point 
adjudicated in it, was valid until reversed by a regular suit ; that 
it had never been reversed, and, consequently, looking to its date, 
was primA facie evidence of the very strongest kind of the authen- 
ticity of the deed of permission, and the subsequent adoption 
under it — evidence under the circumstances sufficient to entitle 
the plaintiff to a decree, unless the other side could produce evidence 
to rebut it ; that they had produced no evidence of this nature, 
and therefore there was evidence at present on the record sufficient 
to establish the plaintiff's case on both the points above noted. 

As we have determined to remit the case, we think it inexpe- 
dient to consider and lay down at present the particular weight 
to be given to the proceeding of the judge of Rajshahye, dated 21 st 
June 1837, or 9th Assar 1244? B. E. We would simply observe 
that that proceeding only refers to the permission to adopt, alleged 
to have been executed by Rajah Gobindchunder Roy, and is 
altogether silent as to the adoption of Gobindnath Roy, an adoption 
which, in fact, took place ten years subsequently, that is, in 1254? 
B. E., and that, [consequently, it can in no sense be considered as 
a judgment upon the status of that person. Had it been a clear 
though summary adjudication upon the status of the alleged adopt* 
ed son, it would, of course, looking to its nature and its date, though 
not conclusive, have been a very strong, document in favor of the 
person regarding whom the adjudication' was passed : for there can 
be no doubt that a valid regular judgment in this country, upon the 
status of an alleged adopted son, is a judgment in rem, and as 
such conclusive and final against all the world ; and a summary 
adjudication of the [same nature, though not .conclusive, is primd 
facie proof of the facts adjudicated sufficient to throw the 
burden of disproving the same on the opposite party. 

Satisfied, therefore, that full enquiry upon the main points in con- 
tention between the parties has not taken place, we have come to 
the conclusion, as before observed, that these appeals must be remit- 
ted for re-investigation. When considering regarding the remand of 
these cases, and another case from (Rajshahye, in which the same 
essential points have been put in issue, it was urged upon us by both 
parties that it would be not only advantageous for the ends of 
justice, but convenient to all the litigants, if all these cases were 
remitted to the judge of Rajshahye, with instructions to put them on 
his own file and determine them himself. Looking to the importance 
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6f these oases to the parties concerted, the magnitude of tie 
interests involved, and the alleged convenience of the parties, we have 
no hesitation in acceding to the suggestion of the parties: before us. 
We therefore remit these three appealcases to the judge of Rajshahye, 
with directions that he will place them on his own fitev take them 
up out of their order on it, and with as little delay as possible frame 
fresh issues, involving the genuineness and authenticity of the deed 
of permission alleged to have been granted by Rajah Gobindchunder 
to his wife Shivessuree, and the validity of the adoption of Koonwur 
Gobindnath Boy made under that permission, and all the other points 
in contest between the plaintiff and the defendant in the suit ; that 
he will then call upon them to produce any further evidence, either 
documentary or oral, that they may have to produce in support of 
their different contentions, and will then, after considering the 
whole evidence in the case, and giving to each piece of evidence 
the weight to which it is entitled, pass whatever decision the justice 
of the case may seem to him to require. 



The 30th April 1859. 

C. B. Trevor, Esq., Judge, and E. A. Samuells and G. Loch, Esqs., 
Officiating Judges. 

Case No. 801 of 1857. 

Regular Appeal from the decision of Mr. L. & Jackson, Judge of 

Rajshahye, dated the 17th August 1857. 

Ranee Kistomonee Debea, guardian of Koonwur Gobindnath Roy, 
minor, (Plaintiff,) Appellant, 
vermis 
Rjyah Anundnath Roy, (Defendant,) Respondent 
The Advocate General, Messrs. A. T. T. Peterson, J. W. B. 
Money, and -K. T. Allan, Baboos Skurribhoonath PwndU and 
Unnodapersad Banerjee, and Moonshee Ameer Alee, for 
Appellant. » 

Baboos Ramapersad Roy and Kiskenkishore Gltose, for Respond- 
ent. 

Suit valued at Rupees 1512-8. 
• ^ "■?*??• This case was, on the 28th July 1856, remanded by this Court to 
may Vukll the judge of Rajshahye, with instructions that he would ftame an 
ny and conwder- fa^ to ^ fa e question of the minor Koonwur Gobindnath Roy's right 
ra Sidmy r£ to sue through his guardian Ranee Kistomonee Debea, as adopted 
manded, and ^^ f Rajah Qobindchunder Roy, and that, if this should be 
^edV^ established, he would then proceed to try the minor's title as 
judge as he may ^h heir to the lands in dispute, and pass such order as might seem 
a^ptper. ** to him just and proper. 
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In pursuance of these directions the judge of Eajshahye hag 
again taken up the case ; and, relying on a decisiou of the Court, 
dated the 30th June 1857, passed in a casein which Ranee Kistomouee 
was plaintiff and Ranee Kaseesoonderee Debea and others defend- 
ants, which we hare this day remitted to the lower court for 
re-investigation, and, considering himself bound by it, the judge has* 
declared against the validity of the adoption of the minor Koonwur 
Gobindnath Roy. 

As the points for investigation, into which the case, decided by 
the Court on the 80th June 1857, has been remitted, include that 
of the validity of the adoption of the minor Gobindnath Roy, it 
follows that the present decision of the judge, foiinded upon that 
judgment cannot stand ; but that this suit must be remitted also, 
to be taken up and considered together with the other case 
which we have this day remanded to him. We, therefore, remit 
this case to the judge of Rajshahye, directing him to take this suit 
up when he may have enquired into the status of the Rajah Gobind- 
nath Roy, in that already remanded to him, and that he will pass 
a decision on the point in conformity with the judgment at which 
he may arrive in that suit. 



The 30th April 1859. 

CI B. Tkevor, Esq., Judge, and E. A. Samuells and G, Loch, Esqs., 
Officiating Judges. 

Case No. 596 of 185a 
Special Appeal from the decision of Mr. F. B. Kemp, Judge 
of Backergunge, dated 8th January 1858, aMrming a decree 
of Pundit Sreenath* Bidyabagish, Principal Sudder Ameen 
of that district, dated 29th January 1855. 

Kaleepersad.Sein Chowdhree, (Plaintiff,) Appellant, 
versus 
Nilmadhub Biswas and others, (Defendants,) Respondents. 

Baboos Kishenkishore Ghose and Dwarkanath Mitter, for Appelr 
lant. 

Baboos Bamapersad Hoy and Shumbhoonath Pwndit, for Nilma- 
dhub Biswas, Respondent. 

This case was admitted to special appeal on tine 21st Septem* C** remand- 
ber 18o8, under the fallowing oetrificate recorded bv Messrs. C B edt0 tho lower 
Trevor and H. V. Baylev. ?°^ *? u( ^' 

«t>i • j.\o> ,/.. J ' , , „ , ' tain by local m- 

flaintift) petitioner, sued defendants for possession of the south- ▼«**■**» «» 
ara portion of chuck Kharee Kalee, with mesne profits, He alleges SSSb.SC 
tnat chuck Jiharee Kalee was settled with, and an amulnamah P uted i**™*- 
granted to, him, on the 4th January 1840, and a pottah subsequently 
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in 1842 ; that defendants obtained a settlement and amulnamab of 
chuck Punchokorun on the 28th April 1841, and a pottah in 1845 ; 
that quarrels arose regarding certain lands and the boundaries of 
their respective chucks ; that they entered into a ruffanamah or deed 
of settlement, arranging their dispute on 17th Cheyt 1 249, or 29th 
January 1843 ; that again disputes arose, and under Act IV. of 
1840 plaintiff was dispossessed of land which he held under the 
ruffanamah ; and he now sues for the land to which he is entitled 
under the arrangement entered into between the parties. 

" Defendants answer, that the land now claimed by plaintiff is 
within the pottah granted to them by Government according to 
the boundary of the map of Sreedhur Mookerjee. 

" The principal sudder ameen dismissed plaintiffs claim. The 
judge on appeal affirmed the decree of the principal sudder ameen, 
holding that plaintiff and defendants, as Government grantees, are 
bound to respect the boundaries laid down by Government in their 
respective pottabs, and that the land sued for is clearly within the 
pottah of defendants. * . 

" Plaintiff now appeals specially, urging that the decision of the 
judge is defective : 1st, inasmuch as he has not enquired whether 
the land in dispute was taken possession of by him under the amul- 
namah granted to him by Government on 4th January 1840, and 
again under the ruffanamah entered into between him and the 
defendants in 1843, or not; and, 2nd, inasmuch as the order of 
the judge conclusively restricting^ him to the terms of the pottah 
subsequently granted to him by, Government, although the 
revenue authorities, when he objected to the boundaries , of the 
pottah, referred him to the civil court to settle his difference 
with defendant, is contrary both to law and justice, the pottah not 
being the title itself, but only evidence of a previous title. We 
admit the special appeal, to try whether, for the reasons urged by 
petitioner, the decision of the judge is defective or not." 

Judgment. 

Plaintiff and defendants hold adjoining grants of land in the 
Soonderbuns. The former received an amulnamab on 4th January 
1840, for chuck Kharee Kalee, and a pottah, with defined boundaries, 
on 17th June 1842. The latter received an amulnamah for chuck 
Punchokorun on the 28th April 1841. and a pottah, with specified 
boundaries, on the 12th June 1845. Itefore the defendants received 
their pottah, disputes had arisen betweenthe parties as to the boundary 
between the grants, which were amicably settled in January 1843, 
when the Sonakhalee khal was fixed as the line of demarcation. 
After the defendants had obtained their pottah from Government, 
fresh disputes arose, the plaintiff alleging that the defendants 
had crossed the eastern toundary and taken possession of lands 
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in his (plaintiffs) possession. A case under Act IV. of 1840 was 
instituted, and the land awarded to the defendants. The plaintiff 
then applied for a pottah, the boundaries entered in which 
did not include the land awarded to the defendants under 
the Act IV. decision; and on his claiming them, the revenue 
authorities declared themselves incompetent to disturb the award 
of the criminal courts, and recommended him to prosecute his 
claim in the civil court, which he has now done. His contention 
is, that the defendants had crossed the eastern boundary laid down 
in his own pottah, and taken possession of land which plaintiff had 

Sreviously occupied under his amulnamah ; that the eastern boun- 
ary recorded in defendants' pottah is the Sonakhalee khal and the 
Komooriah Joola khal, and the western boundary in the plaintiffs 
pottah is the Komooriah Joola khal ; that to the northward the 
Komooriah Joola forms the boundary between the two grants ; but 
to the southward the Sonakhalee forms the boundary of the defend- 
ants' grant, while the Komooriah Joola, which defendant wishes to 
make out to be the Sonakhalee, continues according to the pottah to 
form the western boundary of the plaintiffs lands, and the area 
included between those two streams is claimed by plaintiff as part 
of his grant, of which he acquired possession under his amulna- 
mah ; and that it is not comprised in the defendants' pottah, being 
to the east of the real Sonakhalee khal. We think that the lower 
courts should have ascertained the exact position of the Sonakhalee 
khal, which is the eastern boundary of the defendants' pottah ; and 
if the land in dispute be found, as alleged by plaintiff, to be to the 
east of that khal, the defendants can, under their pottah, have no valid 
title to it. Such an inquiry would not, we think, be any improper 
interference with the acts of the revenue authorities, by whom the 
plaintiff has been referred to the civil court to establish his claim 
to these lands. We remand the case, to be disposed of with refer- 
ence to the above remarks. 
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The £5th April 1859. 

C. B. Trevor, Esq., Judge, and G. Loch, Esq., Officiating Judge. 

Petition No. 807 of 1858. 

Application for Summary Special Appeal from the decision 
of Mr. R. J. Scott, Judge of Patna, dated 25th September 
1858, ajfirmmg that of Moulvee Mahomed Uanif Khan, 
Principal Suader Ameen of that district, dated 5th June 
1858, %n the case of 

Poorseedun Pandeh, (Decree-holder,) Petitioner, 

versus 

Musst Shamsoonderee, wife of Luchmun Singh, (Debtor,) Opposite 

Party. 

Moonshee Ameer Alee, for Petitioner. 

Movlvee Murhumut Hossein, for the Opposite Party. 

It it hereby certified that the said application is granted on the . Case remitted, 
following ^anda ESftS 

Poorseedun Pandeh, decree-holder, petitioner, obtained a decree *y> which was 
against one Luchmun Singh. In execution, he moved the court ^Laai^y e the 
that the rights and interests of Luchmun Singh, in a house with the prindpj sudder 
land upon which it stood, and in a garden with the land constituting J^S*^ ^f^ 
the same, then in the possession of Luchmun Singh's widow, scope,' has been 
Shamsoonderee, might be sold in execution. Rughoonath Singh, a ^™^ ha ^ f?" 
brother of the deceased Luchmun, objected, urging that the property order </ the 
was his, and that, after the house had been burnt, he had rebuilt 5°™*» ™*y t» 
it at his own expense. As to the house, the principal sudder order' paaaelTiw 
ameen was of opinion that that had been repaired at Rughoonath ^y *»m tothe 
Singh's expense, and that it was in his possession. Regarding the ame^ j^stl^d 
land upon which the house and garden stood, and the garden itself, proper, 
the principal sudder ameen directed that a mofussil enquiry should * 
be made for the purpose of ascertaining who had planted the 
garden, and in whose possession the orchard was. 

On the appeal by the decree-holder, the judge dismissed his 
claim mtoto, 1st, inasmuch as there was no proof that Luchmun had 
any right in the property ; and, %nd> inasmuch as, regarding the pro- 
perty of the deceased, a regular suit was then pending. 

The decree-holder now appeals specially, urging that the decision 
of the judge is unjust, that he gave no reasons for the result at 
which he has arrived, and that, when the principal sudder ameen had 
ordered that a mofussil enquiry should be made, the judge should 
have allowed that to proceed, though the order of the principal sud- 
der ameen is in itself defective as applying only to the orchard. 

We think that an enquiry regarding the garden and the lands 
upon which the house and garden stand, as ordered by the principal 
sudder ameen, regarding the garden alone, should be allowed to 
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proceed. We therefore reverse the order of the judge, and remit the 
case to him, with directions that he will remand it to the principal 
sudder ameen. The principal sudder ameen will then, having caused 
the enquiry which he considered necessary, as extended by the Court, 
to be completed, pass, regarding the garden and the land upon which 
the garden and house stand, (for with the order regarding the house 
itself we do not interfere,) whatever order may seem to him to be just 
and proper. The judge also, should the matter come before him in 
appeal again, will, as regards the house and garden and the land 
upon which both stand, pass whatever decision the justice of the 
case may seem to him to require. 



The 27th April 1859. 

H. T. Raikbs and A. Sconce, Esqs., Judges, and H. V. Baylby, Esq., 
Officiating Judge. 

Case No. 447 of 1858. 

Swnwutry Special Appeal from the decision of Mr. W. Taylor, 
Judge of Mymenstng, dated 29th April 1858, reversing a 
decree of Syud Ahmud Buksh Khan, Principal Sudder Ameen 
of thai district, dated 2nd July 1857. 

Tareeneekant Lahooree, Petitioner, 

versus 

Bhageeruttee Debea and others, Opposite Party. 

Baboo Unookoolchunder Mookerjee, for Petitioner. 
Baboo Kishensukha Mookerjee, for the Opposite Party. 

Underthecir- This case was admitted to summary special appeal on the 7th 
th^Ster^t September 1858, under the following certificate recorded by Messrs. 
was disallowed C. B. Trevor and H. V. Bayley. 

holder* uponTa " ** ^P 6 ** 8 t^t petitioner, as plaintiff, obtained a decree against 
sum held ui oV certain defendants. 

eou^t^bufc 8 not " "* e P 1 * 110 *]?** sudder ameen in execution passed an order to 
paid/ pending the effect that, as a certain sum was in deposit in the courts 
r^i o? the trea8ur y to the credit of defendants, the plaintiff (special appel- 
party cast, for IboA) might have it He subsequently ordered that, as the decision 
the period of generally, by which plaintiff obtained his decree, had gone up on 
appeaT^The de! the appeal of the defendants to a superior court, plaintiff could 
cree-hoider did not have the money in deposit 

the sum ot^ " Tta ^idt of the appeal of defendants was, that the decree in 
curity for even- plaintiffs favor was affirmed. 

oTLe^the " 9 11 this plaintiff asked for interest for the period the appeal was 
appeal. As the pending. 

money was 

available, there was no risk lest it should not be paid, and no interest could, therefore, be 

allowed to compensate for such a risk. 
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"The principal sudder ameen admitted this application. On 
appeal from the principal sudder ameen's order, the judge held 
that, as no one had given orders preventing plaintiff's taking the 
money in deposit, and plaintiff had taken no steps to obtain it, 
the claim for interest was inadmissible. 

" The plaintiff appeals specially, urging, 1st, that he was prohibit- 
ed by the principal sudder ameen from taking the money ; and, 2nd, 
that the defendants were the cause of the principal sudder ameen's 
prohibitory order, by taking the case up in appeal 

" On a reference to the record, we find that the objection on the 
first point is borne out by it, and we admit the special appeal to try 
whether the judges order is correct on this or on the second point" 

Judgment. 

Messrs. H.T. Raike8and H. V. Bayley. — The appellant's pleader 
before us only argues that, as one condition of taking up the amount 
would have been to provide security for its repayment in the event 
of the first decree being reversed, his client, the present appellant, 
was neither bound to take the money nor to forego the interest which 
accrued on the decree in consequence of his not doing so. 

But it appears to us, as the rules of our courts allow a defend- 
ant to pay up the amount of a decree, with the interest due, at any 
time either before or after issue of execution, and also provide that, 
if an appeal be pending, the respondent is at liberty to take away 
the amount on security only, that the rules in force look to the 
security such deposit affords to the decree-holder, for the payment 
at any time of the amount decreed, as sufficient, without allowing 
interest thereon, as no provision is anywhere made for its payment. 

In the present case the special appellant never objected to receive 
the amount on the ground now taken, namely, the obligation to 
provide security ; had he done so, the debtor might have had the 
option of taking away his money and making his own use of it ; 
but, on the contrary, the special appellant had all the advantage of 
his money being at any time within reach, and now wants to add 
thereto the addition of interest, which is generally considered to 
compensate for a risk which, in the present case, never existed. We 
see no reason to interfere, and dismiss this appeal, with costs. 

Mr. A. Sconce. — The pleader for special appellant in this case is 
unable to show us that any order had been made by the principal 
sudder ameen, subsequent to the appeal of the debtors against the 
decision of the court of first instance ; and we have to confine our 
consideration of the case simply to the effect of the appeal having 
been preferred, in so far as that appeal can be held to operate to 
stay the definite execution, of the decree which the special appel- 
lant had obtained in the first court. The judgment debtors lodged 
the money for which the decision of the first court had held them 
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answerable, but, at the same time, dissatisfied with that decision, they 
carried the case before the appellate court, and by this act they 
seem to me to become answerable for suspending the definite dis- 
posal of a decision which, but for their appeal, would have been at 
once final By law, when the appeal was preferred, it was not 
competent to the first court to carry out its decision, unless the 
plaintiff, in whose favor the decree had been made, should give 
security for the fulfilment of any order which the appellate court 
should eventually make; and it seems to me, therefore, that the act 
of the defendants, appellants, should be held to fetter and restrain the 
decree-holder, and that they are properly answerable for interest on 
the debt, which the plaintiff, decree-holder, was not at liberty to take 
in discharge of the decree, till the appeal was disposed of. 



The 30th April 1859. 

H. T. Raikes and A. Sconce Esqs., Judges, and H. V. Batley, Esq., 
Officiating Judge. 

Case No. 784 of 1858. 

Summary Special Appeal from the decision of Mr. F. B. Kemp, 
Judge of Backergunge, dated 4th September 1858, reversing 
a decree of Punait SreenaJth Bidydbagish, Principal Sudder 
Ameen of that district, dated 28th December 1857. 

Mrs. Sophia Foley, Decree-holder, Petitioner, 
* ' versus 

Annie Kalonas, Debtor, Opposite Party. 

Baboo Ra/ma/persad Boy and Mr. R. T. Allan, for Petitioner. 
Baboo8 ShuTnbhoonath Pundit> Dwarkamaih Mitter, and Kishen- 
kishore Ohose, for the Opposite Party. 

Held that, as This case was admitted to summary special appeal on the 15th 
the bond debt February 1859, under the following certificate recorded by Messrs. 

in tlllS C&86 W88 a ci t t"v t tr 

dearly held, by A. Sconce and D. I. Money. 

a de Sete°t " ^ a PP? ars ^ at » a ^ ier *^ e death of one Marinos Kalonas, disputes 
oonrt^tobe "a arose relative to his estate between his widow and a son, Nicholas ; 
P «j^ 1 <kto£ f that arbitrators were named to effect a settlement, and that by their 
ft could 11 noTbe awar d the estate of the deceased was apportioned as follows: 
realised from one-fifth to the mother ; one-fifth to Nicholas ; one-fifth to another 
deceased** * IS! brother, Demetrius ; and, making the remaining two-fifths into 
band of such three shares, of these one went to Nicholas, and two to Margaret 
party - and Sophia, daughters. 

" It also appears that, subsequently, Margaret, and at the time of 
her marriage, entered into an engagement with Annie Kalonas, wife 
of Nicholas, by which Annie was assumed to be the representative 
of her husband, then insane, and in lieu of a bond for rs. 4000, 
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executed by Annie Kalonas in her favor, Margaret resigned all 
claim upon her deceased father's estate. 

" Afterwards Margaret assigned the bond for rs. 4000 to her sis- 
ter and her husband, these petitioners : they sued Mrs. Annie Kalonas 
and sot a decree for the amount In execution of that decree they 
attached the estate of Nicholas Kalonas, who is still an insane. 
But as the zillah judge has held the engagement executed by Mrs. 
Annie Kalonas to be personal to her, and released the attachment, 
petitioners, the decree-holders, prefer a special appeal to this Court. 

" Two points are submitted as grounds of appeal : first, that as 
Mrs. Annie Kalonas acted on the part and for the benefit of her 
deceased husband, his estate should be liable for the debt contract* 
ed : and, second, that the petitioners have a lien on the estate, 

auivalent to the unpaid consideration offered for the resignation, by 
surgaret Kalonas, of her interest in the estate. 
"We admit the special appeal for the decision of these points. " 

Judgment. 

In this case the leading facts have been stated in the above 
certificate. The special appellant's pleader urges, that Mrs. Annie 
Kalonas acted, in the purchase of Margaret Kalonas's interest in 
her father Marinos Kalonas's property, and in giving Margaret 
Kalonas a bond for rs. 4000 for the amount, only as the 
agent for her insane husband Nicholas ; that it was the fact of 
that insanity which alone made it necessary for her to act instead 
of her husband ; that, although the bond was given as if it were from 
herself only, still the ikrar written at the time clearly showed that 
Annie Kalonas's acts were done, not with reference to any personal 
interests of her own, but merely to do the best for the interests of 
her insane husband, in respect to his rights relatively to those 
of others of his family ; and that the details of the several interests 
of the Kalonases, in regard to their father's property, given in the 
ikrar, shows this. It is pressed upon us, too, in behalf of special 
appellant, that the result of rejecting special appellant's plea would be 
to rule that the petitioners' holding the bond for rs. 4000 by Margaret 
Kalonas's assignment to them, and that such bond for rs. 4000 being 
admitted to be in lieu of Margaret Kalonas's interest in her father's 
property, obtained by Nicholas in consideration of this bond of his 
wife, cannot be realised from Nicholas's property, though the bond 
was only given for Margaret's relinquishment of her interest in 
that property. 

The special respondents rely on a decision of the 4th February 
1857, from which no appeal was made, and in which the judge 
has clearly and distinctly held that the bond for rs. 4000 was a 
personal debt of Annie Kalonas. In that case, Mr. Paul, debtor 
of Marinos Kalonas, and of his heirs, Nicholas and others, had 

c 3 
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deposited rs. 6000 on account of the decree given against him. The 
present petitioners then applied for the amount of this bond to be 
paid from that deposit ; and the application was refused with 
the distinct ruling by the judge, that it was so refused because 
the bond-debt of Annie Ealonas to Margaret was personal and 
could only be realised from herself. The special appellant's 
pleader endeavors to make a distinction between that execution 
case and this. He says that, in that case, the refusal of their 
application might have been correct, and at the same time not 
affect the propriety of their claim in this case ; because there the 
property, on account of winch the deposit was made, was that of the 
father, Marinos Ealonas, to which Nicholas and others were all 
heirs, while in this case the bond was given by Annie Ealonas 
for the relinquishment, by Margaret, of her rights, not as to all 
the heirs, but for the benefit of the share of Nicholas only. 

We are of opinion that, as the judge, on the 4th February 1857, 
clearly held that the bond-debt was a personal one of Annie 
Ealonas, and no appeal was made from that decision, it cannot be 
interfered with now. The words are distinct and precise, and 
admit of no doubt 



The 30th April 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

No. 630 of 1858. 
Summary Appeal from the decision of Mr, O. S. Bell, Officiating 
Principal Sudder Ameen of the 24t-Pergunnahs, dated \§th 
July 1858. 

Prannath Chowdhree, Petitioner, 

versus 

Rajkishoree Dassee and others, Defendants, Opposite Party. 

Baboos Bamapersad Roy, Shurribhoonath Pundit, and Juguda- 
nund Mookerjee, and Moonshee Ameer Alee, for Petitioner. 

Baboo Unookoolchunder Mookeiyee and Moulvee Murhumvi, 
Hossem, for Defendants. 

A sued to re- This case was admitted to summary appeal on the 9th December 
VS!a Su5 1858 » ^^ the following certificate recorded by Mr. A. Sconce, 
recover posses- " It appears that, in the court of the principal sudder ameen, 
knds° f fecrad a 8U ^* was "^tituted by Poora Soonderee and Surbo Soonderee, 

thereby to the defendants. While the case was pending, the rights and interests of A. in pergun- 
nah Baseedpore, to which the land in dispute was alleged to belong, were sold at a sheriffs sale and 
purchased by the petitioner, who applied to hare his name substituted in the place of A. The prin- 
cipal sudder ameen rejected this application and struck off the suit in default. 

Held, that there was no objection to petitioner's name being entered jointly with those of the for- 
mer plaintin%, as in the decision proiision could be made for the due payment of costs and pronts. 
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zemindars of pergunnah Bazeedpore, for the recovery of 1550 bee* 
gahs, in reversal of a revenue award ; that on the 23rd November 
1857 the defendants' answer was filed, and a reply called for from 
the plaintiffs ; that the plaintiffs' rights and interests in the aemin- 
daree were sold at a sheriffs sale to the present petitioner on the 
3rd December 1857 ; that on the 4th January 1858 petitioner 
applied to the principal sudder ameen to be permitted to carry on 
the suit in lieu of the original plaintiffs ; and that the principal 
sudder ameen, holding that petitioner could not be substituted for 
the original plaintiffs, struck off the suit on default, because the plain- 
tiffs had failed, within six weeks, to file a reply to the defendant's 
answer. 

" Petitioner, in appeal, urges that he was competent, as the estate, 
to which the lands sued for were asserted by the plaintiffs to belong, 
devolved on him, to carry on the suit as zemindar by virtue of his 
purchase of the rights of the former zemindars, the plaintiffs. 

" The principal sudder ameen seems to have considered the suit 
personal to the original plaintiffs, because they had paid the costs 
of institution, and because they claimed wasilat from 1262. But 
I rather think that, in conformity with the not uncommon practice 
of our courts, such a representation as the petitioner seeks to effect 
is admissible ; and that, on coming to dispose of the case, it is per- 
fectly possible, if necessary, to distinguish between the claim for the 
land and the claim for wasilat* previous to the date of the petition- 
er's purchase. I admit the case, however, for the determination of 
a full bench." 

Judgment. 

The objections raised by the counsel for the respondents are, 
that the petitioner, not having paid the stamp fee and other preli- 
minary costs, cannot be substituted for the original plaintiffs, without 
their consent, and that the claim being for wasilat, as well as for 
possession, the petitioner is not entitled to wasilat for the period 
previous to his purchase, and, consequently, if the petitioner were 
substituted for plaintiflfe, the nature of the suit would be changed. 
On the part of the petitioner, the decision of this Court of 15th 
March 1849, page 70, Bhyro Indeniarain, appellant* and of 4th 
February 1858, page 323, Bholanath Singh, appellant, are quoted 
to show that the Court have permitted such substitution. In the first 
case, however, the appellant was acting under a power of representa- 
tion from the revenue officers, in pursuance of the transfer of 
the estate to him, in order to enable him to cany on the suit, 
which had been instituted on account of Government, the auction 
purchaser. In this the consent of the former plaintiff was 
obtained, and in this respect differs from the case now before us. 
The second case quoted is not, as far as we can learn from the 
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printed decision, applicabla We think, however, that the objec- 
tions raised by the defendants are of no insuperable weight 
It is a matter of no real importance to the defendants, whether 
the petitioners have or have not paid the stamp duty, and the 
decree eventually passed might provide for the reimbursement 
of the party who has paid the amount. Hie substitution of the 
petitioner for the plaintiffs, whose rights and interests in the 
Bazeedpoor pergunnah he has purchased, can be productive of no 
real iffHi 1ir Y *° the defendants, and while the petitioner lays no 



Digitized by VjOOQlC 



TABLE OF CASES. 



Mr. R. Laroour, Manager of the Bengal Indigo Company, ©. Musst. Tripoora- 
soonderee Dassee and others. 

Held, that a certain neeum puttro, alleged to exclude certain parties 
from inheritance, wot not proved. 

Held, that no legal necessity was made out to admit of the childless 
Hindoo widow in this case creating a putnee talooJc and appropriating 
the premium derived from assigning, in putnee, the property, in which she 

* had but a restricted life interest. 

Held, that plaintiffs, as brother's sons, were heirs by Hindoo law in pre- 
ference to a defendant, a brother's son's son ... 567 

Gopeemohun Banerjee and others v. Musst. Tripoorasoonderee Dassee and 
others. 

With reference to the above case, held that, as plaintiffs' father had no 
rights while the widow was alive, and the sale in execution of a decree of 
his rights took place in her life-time, the sale did not affect plaintiffs* 
right, which accrued only after the widow's death, and so plaintiff's* 
right could not, as contended, have been extinguished by such sale ... 570 

Baboo Mohadeo Dyal Singh v. Tota Singh and others. 

Proof of part payments at similar rates is a sufficient foundation for a 
suit for rent; and the lower court held to be wrong in dismissing the suit 
of a lessee, because he did not produce the counterpart of a pottah which 
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Sunkur Dutt v. Khuddo Bhukhut and others. 

Remanded, in order that the judge may take into consideration certain 
dates as explained to the Court, and the proofs of defendants' possession 
of the land as lakhiraj previous to 1st December 1790 ... 572 

Bisheshuree Debea v. Bemola Debea and others. 

Principal sudder ameen's decision on point of limitation, with reference to 
facts of case upheld ... 674 

Mahomed Zumeer Bhooya v. Nnsrat Khan and others. 

Plaintiff sued for three parcels of land, and obtained a decree from the 
moonsiff. An appeal was preferred by parties interested in one parcel 
only, but the principal sudder ameen reversed the entire decree. Moon- 
siffs decision ordered to stand as regards that portion of the decision 
against which no appeal was preferred, and case remanded as regards 
remaining portion, that proper issue may be tried ... 575 

Ranee Shamsoonderee Debea, mother, and Prosonnocoomar Mozoomdar, guar- 
dian of Purushnarain Boy, minor, v. Bhyrubnath Sandyal, for self and 
on behalf of Kishenmonee Debea and others. 

A suit to establish a title to certain putnees purchased in the name of plain* 
tiffs mother, in which the defendants alleged the benamee trust to have 
been executed by plaintiffs aunt in the name of his mother, and olaimed 
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decree honing never been specially appealed, it was open to B to request 
a review thereof by the zillah court ... 696 
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mine the whole evidence on the record, both documentary and oral, as to 
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sion may to Mm seem just and proper ... 600 

Rajah Ntmdlall Roy v. Rajun Berah, Gobindpersad Chnckerbuttee and another. 
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ous order of remand ... 601 

Rajah Nundlall Roy v. Narain Pattur, Gobindpersad Chuckerbuttee and 
another. 
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Chnnderkanth Mookerjee and another v. Issurchnnder Mozoomdar. 
Chnnderkanth Mookerjee and another v. Lnkheemonee. 

Case remanded, having been transferred from one moonsiffs file to another 
unawares to petitioner ... 603 

Ramnarain Burral and others vs. Kenaram Burrral and others, and Degumber 
Borral. 

Where the question of limitation is involved in the main issue of the vali- 
dity of the plaintiffs' title, and the merits of the case have been fully 
investigated in the lower court, it is unnecessary for the appellate court, 
in reversing the order of dismissal on the ground of limitation passed by 
the lower court, to remand the case for a decision on the merits ... 604 

Pndabuttee Dassea and others vs. Huromonee Dassea and others. 

A plaintiff claiming under a will, and not by virtue of inheritance, cannot 
be permitted to shift her ground, and ask a decree on the ground of right 
by inheritance ... 605 

Nuhokishen Mookerjee v. Ealeepersad Roy and others. 

Held by the majority, that the burden of the plaint in the present ease 
is not that Joykisto and Bajkisto Mookerjee, on granting the putnee 
lease to the defendant Kaleepersad Boy, acted beyond the power given to 
them by the will of their father, but that they acted in contravention of 
their duty as guardians, to the detriment of the plaintiff, and therefore 
the act so done fraudulently and collusively is liable to canceUnent; that, 
consequently, the objection taken by defendant, respondent, that, as the 
plaintiff, neither with the plaint, nor subsequently, has produced the will, 
nor given good reasons for its non-production, nor proved the registered 
copy filed by him, his suit should be dismissed, falls to the ground. 
Moreover, as the party who first in the pleadings raised the question of 
power under the will of plaintiff's father, was the defendant Kaleepersad 
Boy himself, it was incumbent upon him, if upon any one, to have the 
original wUl produced. 

Held, also, by the majority, thai, even in a case founded on a will in which 
the evident contention is as to the terms of an admitted, and not the 
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authenticity or genuineness of a propounded will, the application of the 
strict rules as to the admission of secondary evidence would be misplaced ; 
and as both parties admit the will executed on a particular day, a regis' 
tered copy of the same, if the original were in the possession of a third 
party, and not produced, would be quite sufficient, under the circum- 
stances, for the purposes of the suit. 

Meld by the majority, that the fact of letting out the property of the minor 
ward in putnee is of itself an act at first sight so injurious to the party 
possessing the right of ownership, as, on a suit being instituted by that 
owner, after reaching his majority, calling that act in question, to throw 
the burden of supporting it at once on the guardians, or putneedar, or 
both. 

Held by the majority that, though the defendant has failed to show that the 
grant of the putnee lease to him was warranted by the terms of Jugomo- 
hun's admitted will, still he has sufficiently shown that the transaction 
between him and the executors was not injurious to the plaintiff, or of a 
character to raise a suspicion of fraud and collusion. 

Held by the whole Court, that the evidence of the confirmation by the plain' 
tiff, after he had attained his majority, of the act of the executors, with 
reference to the putnee lease granted to defendant, is clear and conclusive. 

Appeal dismissed, and the order of the lower court affirmed, with costs ... 607 

Ajeeba Beebee and others v. Juggessur Bhuttacharj. 

Held, that as the son signed the histbundee in the present case, as the agent 
of a disclosed principal, his mother, it was competent to the plaintiff to 
sue the principal alone, but not the principal and agent together. 

So much of the judge's decision as makes the son liable on the kistbundee, 
reversed, and special appeal decreed, with costs ... 619 

Gogunchunder Sein and others v. Joydoorga alias Golokbassee and others. 

Held, that none but the immediate reversioner is entitled to sue to inter* 
fere with the acts of a Hindoo widow in possession. 

Held also, that a petition presented by the immediate reversioner, when the 
suit was pending in special appeal, waiving his rights in favor of the 
plaintiffs, in order to cure the defect of parties, could not be admitted at 
that stage ... 620 

Shnmbhoochunder Ghose v. Moheschnnder Hitter. 

Held, that the present action, which is one simply for the attachment 
of surplus proceeds, to which the plaintiff considers he has an inchoate 
right, and which he alleges he is apprehensive the mortgagor may appro- 
priate ere he is able to bring his action, for possession of the property 
mortgaged to him, and for the money in deposit as representing that por- 
tion of the property sold for an arrear of rent, is altogether inadmissible 
in our courts. 

Held that, as the mortgagee's second suit for possession of the mortgaged 
property, and the surplus proceeds as representing land, is pending, he 
can, if he thinks jit, and if he has reasonable apprehension that the mort- 
gagor intends to remove the surplus proceeds, move the court under Sec- 
tion V. Regulation II. of 1806, for the attachment of the same. 

Hie special appeal decreed, with costs ... 622 

Deenonath Roy, after him his wife Beendoobaseenee Dassee, mother and guar- 
dian of Hurreemohun Boy and another, minors, v. Gopal Mundul. 

The special appeal was admitted, to determine whether the defendant was 
not bound by an admission made by him, in another case, as regards his 
jumma ; but as the special appellant was unable to show that the respond- 
ent had made a distinct admission that his jumma was rs. 110, and the 
judge had found that the knboolyut on which the suit was brought, and the 
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accounts filed in support of it, were spurious, and that the pottah held by 

the defendant was valid, the appeal was dismissed ... 624 

Dohee Beebee v. Lallchund and others. 

A remand postponed for appearance of adverse party ... 627 

Ohulloo Eoowar v. Doyalnarain and others. 

Case remanded* Though there was no defence, the lower court should yet 
have sifted the proofs for the prosecution ... 628 

Sejoy ttahind Bural and another v. Messrs. R. Watson and Co. 

Plaintiffs sued for the removal of a ferry recently established ky defendants 
in the vicinity cf their ferries, on the ground that iheir ferries were pub- 
tic within the meaning of Clause I, Section VI. Regulation VI. of 1819, 
and that the establishment of the new ferry had injured the collections at 
their ghats. 

Meld, that, though the collections from the plaintiff's' ferries were included 
in the assets of the temindaree when it was permanently settled, those fer- 
ries did not, in consequence, come within the meaning of Regulation VI. 
of 1819, and that no action for damages could be brought, on the ground 
that the establishment of the mew ferry was detrimental to the collections 
hitherto realised at the old ... 629 

Sreenath Chatterjee and others 9. Hamdeen Bhuttacharj and others, and Bud- 
dunchunder Bhuttacharj and others. 

In a suit to set aside alienations by a Hindoo widow, limitation runs from 
her death, previous to which the husband's heirs have merely a contingent 
interest in the property ... 631 

Wooma Misserain and another v. Byjnath Misser and others. 

Held that, in a suit in which the main prayer of the plaintiffs is for posses- 
sion by right of inheritance, it is not competent to the Court, on that 
claim failing, to enter into a consideration of points which were only auxi- 
liary to the main one, and which were raised by plaintiffs only in order 
to remove obstacles to their immediate possession. 

So much of the decision of the lower court, as declares the deeds of gift and 
adoption invalid, reversed, and the special appeal dismissed, unth costs... 633 

Anundchonder Mytee v. Imamoodeen Sheikh and Bholanath Eoond Chow- 
dhree and others. 

Anundchonder Mytee «. Guuuboodeen and Bholanath Koend Chowdhree and 
others. 

Anundchunder Mytee v. Kamoo Sirdar and Bholanath Eoond Chowdhree and 
Others. 

Anundchunder Mytee v. Torab Mundul and Bholanath Koond Chowdhree and 
then. 

Anundchunder Mytee v. Eumuroodeen Sirdar and Bholanath Koond Chow- 
dhree and others. 

Bholanath Eoond Chowdhree and others v. Madhubchunder Majee and Syud 
Owlaud Alee for self and as heir of Nuzzeer Alee. 

Held that a civil suit to set aside a summary decree is not simply an ap- 
peal, it is an appeal, and something more ; in other words, although the 
issue to be tried by the civil authorities is identical with that tried before 
the revenue courts, the parties are not confined to the same evidence, but 
can add to that which was filed in the summary proceeding. 

Held, also, that civil suits can be brought to reverse summary decrees either 
in consequence of their illegality, or of their non-conformity with justice. 
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In the former class of cases, theVtgality of the summary decree is (he sole 
point in issue. In the latter, the sole issue is on the merits, and the civil 
courts have only to look to the matter in issue as it is before them, and 
not as it was before the revenue court. 
Case remitted to the judge for re-investigation with reference to the Courts 
remarks ... 636 

Musst. Sabirra Beebee v. Musst. Dewan Beebee and others. 

Jehan Buksh and Kureem Buksh v. Azuloodeen Mahomed and others. 

Musst. Sabirra Beebee v. Azuloodeen Mahomed and others. 

The collector having purchased an estate, and engaged with a shikmeedar 
within it, reserving right of sale of the shikmee, the tenure was a salable 
one within the meaning of Section VIII. Regulation VIII. of 1819 ; 
but the zemindar only, and not a fanner, had power to sell the tenure. 
Order of the moonsiff upheld against the decision of the judge ... 638 

Dabeechurn v. Bheem Roy and others. 

There not having been any miscarriage in the lower courts proceedings, 
order confirmed ... 640 

Bydnath Dass v. Gooroopersad Roy Chowdhree. 

Special appeal rejected, the plea in it not having been urged by petitioner 
when he appealed from the decision of the court of first instance to the 
lower appellate court, from the judgment of which he now appeals spe- 
cially ... 641 

Radhakishen Chuckerbuttee and others v. Golukchunder Shaha and others, 
the Collector of Tipperah and others. 

Judgment in accordance with that dated 90th April 1869, Collector of 
Tipperah versus Gotuckchunder Shaha ... 643 

Hurgobind Chowdhree and others v. Sheikh Sonaoollah and others. 

Remanded in accordance with precedent cited ... 644 

Toolsee Mahtoon v. Jumun and others. 

The plea in special appeal being that a lower appellate court, not having 
gone into the validity of a bond, in regard to three of four parties to its 
judgment, was defective ; held that, as the judge had on appeal decreed 
the deed invalid altogether as an interpolated document, this plea was 
inadmissible ... 645 

Owdan Singh and others v. Mohunt Burmo Geer, heir and disciple of Mohunt 
Lnchmun Geer, deceased. 

The deed of settlement was not specific on the point, whether the land in de- 
fendants possession was part of the land settled for with petitioners. 
As the lower court had decided the point as a matter of fact, the Court 
could not interfere. Appeal dismissed ... 647 

Saadut Alee and others v. Mussuinat Kuroonamoyee, 

Case remanded, for re-trial on the proper issue raised by the case, not whe- 
ther a jumma-wasil-bakee had accompanied the demand of rent, but whe- 
ther plaintiff had discharged his rent or not under a legal assignment 649 

Mr. C. Swain v. Sheikh Reaznt Alee and Eoorshed Alahee and others. 

Appeal dismissed ; for plaintiffs payment of revenue in excess of his own 
share for defendant's benefit, it was in evidence, could not include the 
kist for the month for which defendant claimed a set-off ... 650 
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Bakir Alee v Mahomed Rowshun. , 

Case remanded, for re-trial upon the merits. The lotoer court could not, 
on appeal, decide upon a special point ruled by a special law, which the 
court of first instance had not taken up ... 662 

Bucha Chowdhree e. Pnrmesuree Dutt Jha. 

Case remanded, because, at the provisions of Act XIX. of 1853 concerning 
default could not apply, petitioner was entitled to a hearing ... 653 

Collector of Hoogbly and others v. Rajkishen Singh. 

Remanded under precedent cited ... 654 

Nobinchunder Adhikaree v. Ranee Bhugobuttee Debea and others. 

Appeal dismissed. Plaintiff could not produce reliable evidence that the 
lands claimed belonged to his purchased estate . . . 654 

Buddeeoodeen Ahmed v. Mahomed Vasil and others. 

Remanded under precedent ... 656 

Gopalchunder Surma Roy v. Tarasoonderee Debea, heir of Gungamonee Debea, 
deceased. 

Held, that as the debt out of which the present suit has arisen was a per- 
sonal one of Kunukmonee, those persons who succeeded to her property, 
and those only are liable for her debts, and that to the extent of the pro- 
perty acquired from the deceased. In order, therefore, to determine whe- 
ther the defendant, Tarasoonderee Debea, the step-daughter of Kunuk- 
monee, is liable or not, it is necessary to ascertain whether she succeeded 
by will, or otherwise, to any property, for, by inheritance, she could not, 
under Hindoo law, succeed her step-mother. 

As this point has not been completely and clearly ascertained, the cam is 
remanded, in order that certain enquiries may be made and a decision 
passed in conformity with the facts as they may eventually be found to 
be ... 657 

Pertabchunder Banerjee v. Nundocoomar Banerjee and others. 

In a case where both parlies admitted there was no divided possession of a 
cutcheree in suits, held, that an issue to try that point was unnecessary. 

Where also plaintiff 9 s claim fell short of what defendants admitted to be 
the value of the items in suit, held, an order for remand for trial of these 
points was not requisite. 
Held, further, that the lower court should not have recorded what would 
be the result of plaintiff's failing to prove a particular issue, until the 
final decision of the suit ... 660 

Prankishen Dhor and Soodhakishen Dhnrr. Kishenchunder Chuckerbuttee aud 
others. 

Held, that when a lease is granted benamee to a person and a separate 
deed of assignment to htm of a great portion of the rent payable to the 
zemindar is executed at the same time, the transaction, though contained 
on two different documents, must be considered as one transaction ; and 
that, in any suit brought by the zemindar or his representatives against 
the lessee, the whole transaction must be pleaded, and if, from any cause, 
that may not be done, the lessee has no separate action for remedying the 
effect of his own negligence, but must suffer the penalty of his own 
laches. 

Case dismissed, and decision of lower court affirmed ... 661 
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Nuraingh Koontya v. Rama Bye and Bkugeeruthee Dassee and othen. 

On review of judgment, former decision maintained, in the absence of proof 
that the mortgage deed to appellant was executed in satisfaction of another 
person's debts ... 667 

Moulvee Salamut Alee v. Gopeekishen Boee and others. 
Shunkursun Boee and others v. Moulvee Salamut Aleetud others. 

Suit remanded, that the issue regarding the share of the judgment debtor 
in an estate purchased by plaintiff may be determined. A finding on the 
above issue being necessary to determine whether a putnee of the satd estate, 
granted by the said judgment debtor and other defendants to another set 
of defendants, collusive, or otherwise ... 668 

Gunganarain Pal f>. Kishenmohun Pal. 

Plaintiff sued for a share of ancestral property on a right by inheritance ; 
and defendant pleaded that the whole property devolved on him by right 
of primogeniture, according to family custom. 

Meld that, as plaintiff" pleaded long possession, under his right of inherit- 
ance, and dispossession, he should first prove these pleas ; but as plaintiff* 
in no way proved these points, plaintiff's (appellants) appeal was dis- 
missed ... 671 

Pertapchunder Burrows v. Koroonamoyee Debea and others. 

Authority having been given by the Sudder Court to a particular ziUah 
court to try a cause respecting landed property, alleged by one party to 
be in one district, and by the other in another, no question of jurisdiction 
can arise, and lower court ought not to dismiss suit on the ground that 
the property appears, by thakbust map, to be in another district ... 674 

Meheroollah alias Meheroodeen v. Ouffur Bebee and others. 

Case remanded for determination of" the points raised on the certificate. 
Plaintiff sued for possession of certain property, stating that the defend- 
ants were his trustees. Defendants pleaded that plaintiff had given up 
the property. 

The judge, on appeal, moved the decision of the lower court, holding the suit 
to be barred by the statute of limitations. The judge should have ascer- 
tained whether plaintiff's allegation were true or not for, if defendant 
held as trustees for plaintiff", his suit is not barred ... 675 

Mr. G. Lamb v. Lushkur Mahomed and others. 

As one of the defendants confessed judgment as to her share of the debt sued 
for, the lower appellate court should not have released her from the 
decree. Moonsijfs order upheld ... 676 

Radhika Chowdhrain v. Bholanath Ghose and others. 
Kaleepersad Ghose and others v. Radhika Chowdhrain. 

In a suit for enhancement of rent, held, in accordance with previous decision, 
that Section LI. Regulation VIII. of 1793, refers to the talookdars men- 
tioned in Section XLVIII., whose engagements with the zemindars were 
recorded at the time of the perpetual settlement ; and that the onus of 
proving exemption from enhancement of rent is on the party claiming ex- 
emption. Plaintiff entitled to enhance rates, with interest, from date of 
notice, defendants not having contested plaintiff's rates, and having rais- 
ed objections to the general right to enhance, which they had failed to 
establish ... 677 
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Soodhakanth Kubiraj Mobunt Tagore v. Russomnnjooree Thakoorain and 
others. 

Plaintiff*, as nearest male heirs of Jugudanund Tagore, eued to obtained 
possession of hit property within twelve years from the death of his widow 
Dasoomonee, who s survhed him for more than fifty years, urging that, ac- 
cording to family custom, ancestral property, on the death of a widow, 
reverted to the heirs of the male line, to the exclusion of the female line. 

Defendant, being a great-grandson of Jugudanund* s daughter, pleaded limi- 
tation, and claimed the property under a special gift made by Juguda- 
nund to his (defendants) grandfather, Sreekanth, who was nominated by 
Jugudanund to be mohunt, and, on being installed, got possession of the 
property as appertaining to his office under a hibanamahfrom Dasoo- 
monee, the widow of Jugudanund, which she executed in conformity with 
the instructions of her deceased husband. 

Meld that, unless the defendant could prove his gift from Jugudanund and 
his allegation that Dasoomonee was not in possession of the property as 
a Hindoo widow, but merely as a trustee for Sreekanth, the plaintiff's 
suit, within twelve years from the death of Dasoomonee, was in time, they 
being heirs of Jugudanund, and as such having only a contingent right 
during the life-time of the widow, and being incompetent to sue for posses- 
sion till after her death. 

Held that, notwithstanding the presumption arising from long possession, 
as the defendant is unable to prove his allegation of gift and his posses- 
sion derived from Dasoomonee is not incompatible with her posssesion as 
a Hindoo widow, the property must, on her death, pass to the plaintiffs, 
the nearest male heirs ... 681 

Kenaram Samnnt and another v. Nilmonee Acbarj. 

In a suit for value of wood misappropriated, in which plaintiffs had alleged 
an admission by the defendant of their right to the wood in a former case, 
and the judge dismissed the suit, on the ground that the case referred to 
had been remanded for re-investigation. Order reversed, and case 
remanded, on ground that plaintiffs' suit was based on their general 
right to the wood, which ought to be investigated, and that the alleged 
admission was merely evidence of their claim ... 687 

Madhnbchunder Aduk v. Nagenderchunder Ghoae, receiver on behalf of Anund- 
narain Ghose and Thakoordass Holder and others. 

The judge having assumed a title by a grant, further proof beyond such 
assumption was deemed requisite, and the case remanded accordingly ... 688 

Rugboonath Chnckerbnttee v. Easheshnree Debea. 

In accordance with precedent, proceedings of enquiry about a supposed 
forgery stayed, pending disposal of an appeal preferred by the accused, 
against the decree passed * ... 691 

Goyadeen Patnck ... 692 

Bholanath Singh v. Kishengobind Biswas. 

A pulneedar cannot hold a durputnee liable for an old balance. When it 
was sold to a new durputneedar for balance of rent, a previous balance 
due upon a decree became a personal debt of the ousted durputneedar. 
Order of lower court reversed ... ib. 

Shnmbhoonath v. Koodrntoollah and another. 

Summons three times at intervals of a week required, as ruled by Sudder 
Dewanny Adawlut Decisions, tUh April 1861, page 217 ... 695 
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Mahatab Singh 0. Zalim Singh, and, on hit demise, Mnssnmat Chando, widow 
of the deceased, and Nanukpersad Singh. 

Lower courts order was correct, making the brother and widow, who were 
in joint possession of deceased?* property, liable for the decree against 

him ... 695 

Gendun Bebee *. Lalla fiechoo Lall. 

On a special appeal to the effect that an order relating to costs was equal- 
ly applicable to mesne profits, held thai it was so in this case, as in it 
two decree-holders hold decrees against each other, and those decrees, 
with all swh items as they comprised, should be debited and credited in 
adjustment of the respective accounts ... 697 

Syndanl Hossein v. Government and Gnnganarain Mehtee. 

The liability of a treasurer's surety under security bond continues, even 
though he has been discharged on formal acquittance, until the accounts 
of the period during which he was surety have been correctly balanced. 

Lower courts order correct, excepting as to the interest charged upon the 
surety ... 698 
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The 3jrd May 1859. 

H. T.RAiKESand A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 739 of 1857. 

Regular Appeal from the decision of Baboo Rarnlochun Ohose, 

Prviicipal Sudder Ameen of Nuddea, dated 9th June 1857. 

Mr. R Lannour, Manager of the Bengal Indigo Company, (Defendant,) 

Appdlant, 

verms 

MuswtTripooraeoo»dereeDasseeaBd others, (Plaintiffs,) Respondents. 

Baboos Ramapersad Roy and Jugudanund Mookerjee' and Mr. 

R T. Allan, for Appellant 
Baboos Kishenkishore (fhose and Baneemadhub Banerjee, for 

Respondents. 

The suit is for possession of land and for reversal of putnee Held, that a 
feu*, and is laid at a. 1*858-7-1*1. . . £& ^ 

The grounds of the action are, that the plaintiffs are entitled to to exclude cer- 
the talooks in question by right of inheritance, and that the widow, ^".^ce^ 
Onnopoorna, who created the putnees, had no power to do so, as, notproved.' 



beinga childless widow, with a life interest, she could only create \J^ l \^Jl 
rights co-existent with her own life, except under such a necessity as was nude out 
the Hindoo law admits, and which was not shown in this case. t hndT it H' f ] he 

It appears that one Chundermonee Moostafee was the common widow in "this 
ancestor. He had four sons, (1) Seromonee, (2) Chintamonee, (3) <**> cre( ^« * 
Surbonarain, (4) Seebnaraiu. Seromonee had a son, Ishwurchunder. Sn^approprSt- 
Ishwur had two sons, Keertichunder, who died without issue during fog the premi- 
his father's life, and Greeshchunder, who died after his father's death, ™£?£ fro £ 
and left a son, Moheshchunder, defendant Chintamonee, the second putnee, the pro- 
son, died, having had no son, but leaving a son adopted, viz. Juggut- j^^ad but °a 
chunder; a widow, Onnopoorna; and a daughter, Greeshmonee. restricted life 
Juggutchunder and Greeshmonee died without issue, the former in m g^J* that 
his adoptive father's life-time, leaving Onnopoorna, the widow, plaintiffs, as 
surviving. She died on the 6th Jeyt 1262. Surbonarain, the third ™2^i„"°?' 
son, had two sons, Shamulpran and Kumulpran. Kumulpran died Hindoo *iaw in 
childless. Shamulpran died, leauing a widow, Tripoorasoonderee, the JJ^^? to a 
plaintiff, and two minor sons, Opendro and Debendro, as whose brother's son's 
guardian she sues. Sheebnarain, the fourth son, had four sons, 80n - 
Tincoorie, Huropran, Tarapran, and Hurrispran, all of whom died 
without issue. Thus, at Onnopoorna's death, the surviving male 
descendants of the common ancestor, Chundermonee, were the two 
grandsons, Opendro and Debendro, plaintiffs, and the great-grand- 
son, Moheshchunder, defendant. 

The plaintiffs claim by right of inheritance for 3 annas of talooks 
Gopalnuggur and Dhee Dhobrah, which Juggutchunder held as 

d 3 
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adopted son of Chintamonee, and Onnopoorna succeeded to, for her 
life, with the restricted life interest of a childless Hindoo widow ; 
and for the setting aside of putnee and other permanent ryotee 
settlements made by Onnopoorna beyond her power and without 
legal necessity. 

The plaintiffs allege that Onnopoorna made over the putnee of 
3 annas of Gopalnuggur to D. Andrews, who transferred it to Lar- 
mour, the appellant, and the putnee of 3 annas of Dhee Dhobrah 
to Kashinath Bose. The subsequent transfer of this latter putnee 
will be stated in the case No. 742, which relates to it 

In this case D. Andrews and Larmour, and Moheshchunder, the 
son of Isbwur, the great-grandson of the common ancestor, plead to 
the plaintiffs' suit, that Chintamonee gave to Onnopoorna a neeum 
jmttro, or authorisation, dated 20th Cheyt 1219, to the effect that, 
m the first instance, his adopted son, Juggutchunder, was to succeed, 
and, failing him, Onnopoorna for her fife, and, after her death, the 
son of Ishwur, or Sheebnarain, to the exclusion of the grandsons, 
the sons of Surbonarain, the minor plaintiffs ; the reason of exclu- 
sion being the alleged misconduct and enmity of Surbonarain to 
Chintamonee. These defendants also rely on their averment, that 
Onnopoorna was authorised to make the putnees, as she was in 
tecessitous circumstances, for the charges of the religious ceremonies 
of the family and of those for her deceased husband's soul. 

The principal sudder ameen considered the neeum puttro to be 
quite unproved, and that Onnopoorna had no right to make the 
putnee transfers which she did, as she could not create interests 
beyond the period of her own life, and these putnee rights were of 
as permanent a character as the zemindaree rights. He decreed the 
suit of plaintiffs as heirs, and ordered mesne profits to be realised 
from the parties who might be in possession of the portions of 
property transferred. 

Judgment. 

The points brought up in this appeal for our decision are : 1, the 
validity of the neeum puttro ; 2, the necessity for Onnopoorna to 
make the transfers she did, and, consequently, her legal power to 
make them, and whether the case should not be remanded to the 
principal sudder ameen, because he has not given a clear opinion as 
to that necessity ; 3, the plaintiffs' rights of inheritance as heirs 
at law. 

On \he first point we have not the slightest hesitation in stating 
our entire disbelief of the alleged neeum puttro. It is shown by 
Nobocoomar that, although the deed was written in Cheyt 1219, and 
so deeply involved the interests of the sons of Ishwur. and 
Sheebnarain, none of the branches of the family held the document, 
but the mohurrir did ; or taking it even as he says, that a confidential 
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servant took it to his house in 1222, and kept it till 1262, it never 
having been produced in any court or by any person (as far as we have 
been shown) in the interval. This monurrir and other witnesses are 
residents on appellant's property. The evidence given by them is 
vague and contradictory. For instance, Shreedhur Palit says that 
Chintamonee himself dictated the deed ; but the above Nobocoomar 
deposes that it was written from a fair draft. Some stress is laid by 
appellant's pleader on a petition of Onnopoorna, dated 28th Bysakh 
1249, in which she states, in answer to a claim by plaintiffs' father, 
Shamulpran, in a petition by him of 25th Phalgoon 1248, that 
Chintamonee had left her the property for her life, failing Juggut- 
chunder, and then to the sons of Ishwur and Sheebnarain, and to 
the exclusion of Surbonarain and his heirs ; and that all the costs 
of the family religious ceremonies, and of those for her deceased 
husband's soul, devolved on her. No other proof is shown to us 
of the validity of the neeijm puttro, and we therefore entirely 
reject it. 

On the second point, we have to observe, that the question of 
Onnopoorna's power to make this putnee rests on the legal necessity, 
which, by Hindoo law, alone enlarges the restrictions which bind a 
childless Hindoo widow, dealing with property in which, as such 
widow, she has only the life interest No such necessity has been 
shown to us. The appellant's pleader has merely referred to the 
testimony of four witnesses as on the record, but has not read it. 
He has argued that a putnee lease forms one of the most common 
and convenient modes of managing a zemindaree ; that it involved 
benefit to the property, as it secured a premium of rs. 4300, and 
no risk in management ; that the witnesses to the putnee lease 
depose that it was made to provide for the cost of the religious 
ceremonies of the family and of those for the- soul of the deceased 
Chintamonee ; lastly, that the consent of the heirs and co-sharers, 
Hurish and Ishwur, was given, they attesting the lease ; and that 
all these circumstances rendered the putnee valid. 

In all the above no such necessity has, in our opinion, been here 
shown as to justify Onnopoorna, a childless Hindoo widow, making 
the putnee referred to in this appeal, and appropriating the pre- 
mium derived from assigning the property, in which she had but 
a restricted life interest, as a putnee taJook. 

On the third point, we find that plaintiffs, as brothers, sons of 
Chintamonee, are, by Hindoo law, the heirs in preference to the 
defendant Mohesh. 

Nothing has been ur^ed on us against the principal sudder 
ameen's ruling cm this point, and we see therefore no necessity to 
make any further remarks on it. 

Under all these circumstances, we dismiss the appeal, with costs. 
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The ?bd May 1859. 

H.T. Baikes and A. Sconce, E^qs., Judges, and H. V. Bayley, Esq., 

Officiating Judge. 

No. 742 of 1857. 

Regular Appeal from the decision of Roy Ramlochwn Ohose, 

Principal Sudder Ameen of Nvddea, dated 9th June 1867. 

Gopeemohun Banerjee and others, (some of the Defendants,) 

Appellants, 
versus 
Musst. Tripoorasoonderee Dassee and others, (Plaintiffs,) and others, 
(Defendants,) Respondents. 

Baboo Obhowhurn Rose, for Appellants. 

Baboo8 Kiskerikishore Ohose and Baneemadhub Banerjee, for 
Respondents. . 

Suit valued at Rupees 9500. 

en W tothe2»ve * N ^ 8 oafle pfe 8 ** 61, &* appellants raises two points. First, that 

easel held that, all the rights and interests of plaintiff^ father and of Onnopoorna, 

fkth P had tiff8 ^^annaa of DheeDholn^ were extinguished by his client's having 

rights while the purchased and executed a decree against that property. Second, that 

widow wwaiive, Onnopoorna acted under sufficient necessity to justify her making the 

execution of '» putnee. It appears that Onnopoorna first gave a putnee of these 

decree of his 3 anna*? in Dhee Dhobrah to Kashinath Boee. It then passed to 

i^her^Sme! Anundchunder Dutt and Ishenchunder Ghose. The latter gave a 

the sale did not durputnee of 1£ annas to Ishenchunder Moostafee and Anundchunder 

r£ht which ^ Dutt Anundchunder sold his 1 1 annaa to Ishenchunder. Thus the 

crued only after latter became putneedar of 1| annas and durputneedar of the other 

dtath and° W so li a 1111 * 8 - Next one Seetanath took a lease from Ishenchunder 

pontiffs' right Moostafee : and it was at this stage that all the rights and interests of 

^^tended^have ^ e kfcter * n ^ e P utnee were sold at a sheriff's sale, in execution of a 

bten extinguish! bond-debt judgment by the father, uncle of defendant, Rajender 

ed by such sale. Neugee, and bought by them. The purchaser, on findingthezeminda- 

ree was likely to be sold for arrears of Government revenue, advanced 

, what was necessary to save it from sale, and then sued Onnopoorna 

and plaintiff's father, and other heirs, for the recovery of the money. 

He got a decree, which he sold to Rajah Kumulkishen. This decree 

was executed, and in execution the rights and interests of plaintiffs' 

father and of Onnopoorna as judgment debtor were advertised in the 

sale notification and sold Thus it was argued all plaintiffs' rights 

in this property were extinguished, and that they cannot recover any 

thing by tnis suit 

We find that the principal sudder ameen has held on this j>lea 
that, as plaintiffs' father had no rights while Onnopoorna was alive, 
and this sale of his rights took place in her life-time, the sale did not 
affect plaintiffs' present rights, which accrued only after Onnopoorna's 
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death. We think this view correct, and that, after Onnopoornas 
.death, plaintiffs, as brother's sons to Chintamonee, acquired rights 
quite unaffected by the sale antecedent to Onnopooraa's death. 

On the second point, the reality of necessity under which Onno- 
poorna made this putnee has not been shown to us. The 
appellants' pleader has read the evidence of four witnesses, but it 
fe vague and unsatisfactory; and, standing as it does alone, it is quite 
insufficient to establish this plea. Under such circumstances, we 
must deal with this case as an assignment* by way of putnee, of 
the probable assets of the estate, made in perpetuity by a widow 
vested only with a life interest ; and as the creation of this perma- 
nent assignment is to the prejudice of the legal heirs, the incom- 
petent act of the widow must be set aside. 

We therefore dismiss the appeal, with costa 



The 3hd May 1859. 

J. H. Patton, Esq., Judge, and E. A. Samuells, Esq., Officiating 

Judge. 

Petition No. 153 of 1859. 

ApMcation for Special Appeal from the decision of Mr. W. 

Wright, Principal Sudder Ameen of Bhaugulpore, dated 

27th November 1858, reversing that of Movlvee Abdocl Mun- 

soor f Moonsiff of Teghra, dated 29th November 1856, va the 

case of 

Baboo Mohadeo Dyal Singh, Plaintiff, Petitioner, 
versus 
Tota Singh and others, Defendants. 

Baboos Kaleepromnnx) Dutt and Jugudanund Mookerjee, for 

Petitioner. 
Bdboo Dwarkanath Mitter, for the Opposite Party. 

It is hereby certified that the said application is granted on the Proof of p«rt 
following ground* mTrate* t 

The plaintiff is ticcadar of a 2o.-2p.-2gr. share in a certain mehal, a a sufficient 
and sued the defendants, who are ryote, for the rent of 1252, on JJiKSSt^ 
the allegation of previous payments at similar rates. The defendant the kwe^oourt 
pleaded a pottah for a certain portion of the land at a lower rate than ^ lit Si^2 ng 
that claimed by plaintiff, and alleged that he had paid the rent for the suit of "a 
the portion uncovered by the pottah, in proof of which he produced I 68 *??? because 
a receipt from the plaintiffs father. The moonsiff found for the dace the° oom£ 
plaintiff on all points, and gave him a decree for the fall amount j!iJ* w f- < ?^ pot " 
claimed. The principal sudder ameen nonsuits the plaintiff, on tiff LaVaon* 
the ground that it had been proved, by plaintiff's evidence, that the for™* time re- 
defendants held under a pottah ; and that the moonsiff ought not, £21* firom tho 
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therefore, to have allowed the plaintiff's case to proceed without 
production of the kuboolyut, which is the counterpart of the pottah, 
and which he assumed must be in the plaintiff's possession. 

We observe that it does not follow, because the defendants 
obtained a pottah from the malik at some former period, which 
appears to be the case here, that the plaintiff, who is merely a lessee 
of a small portion of the estate, should be in possession of th* 
kuboolyut, or able to produce it Proof of past payments was a 
sufficient foundation for the suit ; and the principal sudder ameen 
was not justified in nonsuiting a case which had been decided on its 
merits on such grounds as those we have quoted from his decision. 
His order must be reversed. The suit will be remanded, in order 
that the principal sudder ameen may investigate it with reference 
to the above remarks, and decide it on its merits. 



The 3rd May 1859. 

C. B. Trevor, Esq., Judge, and G. Loch, Esq., Officiating Judge. 

Petition No. 89 of 1859. 

Application for Special Appeal from the decision of Mr. O. L. 
Martin, Judge of Tirhoot, dated 10th December 1858, 
affirming that of Mr. E. F. Latour, Officiating Collector of 
that district, dated 17th July 1855, m the case of 

Sunkur Dutt, Plaintiff, 
versus 
Ehuddo Bhukhut and others, Defendants, Petitioners. 
Moon8hee Ameer Alee, for Petitioners. 
Movlvee Syud Murhumut Hossein, for the Opposite Party. 

Remanded, in I T 1S hereby certified that the said application is granted on the 

order that the following grounds. 

into 6 o?Mider! '^ ie plaintiff, Sunkur Dutt, sued to resume certain lakhirai lands 
ation certain in the (defendants*) petitioners' possession. Defendants pleaded the 
pUhed *to the * aw °^ limitation ; and the judge, considering the suit barred under 
Court, and the that law, reversed the collector's order for resumption. A special 

ante^poeeetrioo WP^ was ^^ an( * *be case was remanded, by order of this Court, 

of the land as on the 17th April 1857, with instructions to decide as to the exist- 

mu^iaH)* ence °^ ^ e kkwraj tenure previous to 1st December 1790. The 

cember 1790. " judge has now ruled that there is no evidence to show that the 

tenure was in existence previous to 1st December 1790, and that 

the plea of limitation is inapplicable, and that, as the sunnud has 

been declared invalid, the plaintiffs claim to assess the land is good. 

The petitioners object to the finding [of the judge, that he has 

altogether misunderstood the dates in the sunnud ; that if, as the 

{udge finds, the sunnud was granted in 1190 F. S., the tenure must 
lave been in existence in 1783, seven years prior to 1st December 
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1790 ; that in the sunrnid no mention of the year 1797 is made, 
and the year 1193 cut on the seal is the Hijree, and not the Fuslee 
year ; that the present is a suit to assess under Section XXX. Re- 
gulation II. of 1819, and not a claim to take possession under Section 
X. Regulation XIX. 1793 ; and therefore the law of limitation is 
applicable, if the petitioner was in possession previous to 1st 
December 1790 ; but the judge has made no enquiries as to the fact of 
possession. 

We think this case must be remanded, for the judge appears to 
have first inquired into the validity of the sunnud, and, having held 
it to be invalid, has declared the lands liable to resumption. The 
case was remanded to determine whether the tenure was in exist- 
ence previous to 1st December 1790. The judge has not inquired 
into the fact of the defendants' possession before that date ; and 
there appears to be some confusion in the judge's decision as 
regards the eras mentioned in the sunnud, which we have not the 
means of correcting, but which, if corrected, as represented by the 
counsel for the petitioners, might materially alter the view taken by 
the judge as regards the sunnud, and eventually the liability of the 
tenure to resumption. The judge says : "Thus the sunnud itself 
declares that it was not granted till 1797, corresponding with 1190. 
Moreover, the seal, of the grantor bears date 1193, or three years 
subsequent to the date of the grant" In the sunnud we nowhere 
find the year 1797. It is dated, 16th Ramzan 24th Juloos 1190 
Fuslee, which corresponds with 1197 Hijree, and if the era on the 
seal 1193 be, as alleged by petitioners, the Hijree era, it corresponds 
with 1186 Fuslee, and the apparent discrepancies in the sunnud are 
thus reconciled. We remand the case for the judge to consider 
what is above stated regarding the dates, and, after having correct- 
ed those dates, and considered the sunnud in its amended state, 
with other evidence adduced to prove the defendants' plea of 
possession of the land as lakhiraj anterior to 1st December 1790, 
to pass such order as he may think just and proper. 
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The 4th Mat 1859. 

C. B. Trevor, Esq., Judge, andE A.Samuells and G.Loch, Esqs., 
Officiating Judges. 

No. 328 of 1858. 

Special Appeal from the decision of Baboo Kassissur Milter, 
Principal Sudder Ameen of noogldy, dated 2Uh April 
1855, reversing a decree of Baboo Voorgapersad Qhose, 
Sudder Ameen of thai district, dated 19th November 1853. 

Bisheshuree Debea* (Pauper Plaintiff,) Appellant, 

versus 

Bemola Debea and others, (Defendants,) Respondents. 

Moonshee Abbass Alee Khcm, for Appellant 
Baboos Kishenkishore Oliose, Bvmgsheebuddun Mitter, and 
Qobindchunder Mookerjee, for Bemola Debea, Respondent 

Principal rod- This case was admitted to special appeal on the 17th March 
derameen's de- 1857, under the following certificate recorded by Messrs. C. B. 
STiiStS! Trevor aad D. I. Money. 

with reference « Plaintiff, special appellant, sues for certain property belonging 
upheld! of CMe% to her late husband. She says that altercation began between her- 
self and the defendant in 1246, but from the beginning of 1247 she 
was dispossessed of all her property, except a small portion still in 
her possession : she therefore sues for possession, with wasilat, of 
the property of which she has been dispossessed, and to which she is 
by law entitled. 

" The lower court gave her a decree ; and the principal sudder 
ameen, on appeal, dismissed her claim, she, on her owm showing, 
• being out of court under the statute of limitations, her cause of 
action having arisen in 1246 B. E. 

" Plaintiff now appeals specially, urging that, though the com- 
mencement of her altercation with defendant was in 1246, still her 
cause of action only arose in 1247 B. E., from the beginning of which 
year she was dispossessed of the property now sued for, and that, 
consequently, she is within time. 

" We observe that plaintiff in her plaint states in effect that her 
cause of action arose in 1247 B. E., and that she only sues for mesne 
profits from the beginning of that year. We, therefore, admit the 
special appeal, to try whether the orderof the principal sudder ameen, 
dismissing plaintiffs claim, on the ground of the operation of the 
statute of limitations against her, on her own showing, should not 
be reversed, and the case remanded to him for investigation on its 
merits. 

" Plaintiff being a pauper, the usual enquiry will be made into her 
pauperism previous to the issue of notice." 
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Judgment. 

The principal sudder ameen's decision in this case appears to be 
correct. The plaintiff's allegation is, that she auarreled with the 
defendant, Bemola, in Jeyt 1246, and demanded that an 8 annas 
share of certain property, which she alleged to have been hitherto 
held in joint ownership, but which was evidently at that time in 
Bemola s hands, should be made over to her ; that Bemola, in pre- 
sence of the principal people of the village, promised to make it over 
in the beginning of 1247, but failed to do so. The principal sudder 
ameen observes that, if the plaintiff's allegation of a promise to give 
up the property in 1247 bad been proved, the plaintiff would un- 
questionably have been entitled to date her cause of action from 
that year ; but that, as she has entirely failed to prove any such 
promise, limitation must run from the month of Jeyt 1246, since 
which time the defendant's possession has, on the plaintiffs own 
showing, been hostile. As the suit was instituted on the 24th Poos 
1 258, he consequently considered the hearing to be barred by the 
statute of limitations, and dismissed the suit We affirm his deci- 
sion, and dismiss the appeal, with costs. 

The 7th May 1859. 

C. B. Trevor, Esq., Judge, and E. A. Samixells and G. Loch, Esqs., 
Officiating Judges. 

Case No. 675 of 1858. 

Special Appeal from the decision of Syud Ahmed Buksh Khan, 
Principal Sudder Ameen of Mymevising, dated 27th March 
1858, reversing a decree of Baboo Boisktvbchurn Dass, Moon- 
siff of NiMee. 

Mahomed Zumeer Bhooya, (Plaintiff,) Appellant, 

versus 
Nusrut Khan and others, (Defendants,) Respondents. 
Baboo Sreenath Doss, for Appellant, Ex-parte. 

This case was admitted to special appeal on the 11th Novem- Plaintiff sued 
ber 1858, under the Mowing certificate recorded by Messrs. J. H. *^JEF!fc 

Patton and A Sconce. tained a decree 

" This suit was instituted by petitioner to recover certain shares in *$* *£„ JJJJJJj 

three talooks, numbered 274, 275, and 1 1 , and also in a shikmee talook. was preferred!!/ 

The moonsiff decreed to plaintiff 17£ gundahs in No. 274, 2-18-1-1 ffi^^Si 

in No. 275, and 5-13-1-1 in both talook No. 11 and the shikmee only, but the 

talook. From this judgment, on the part of two defendants, Nusrut 2 m ^^^ 

Khan and Budioozuma, an appeal was preferred ; and on their appeal theentiredecree. 

the entire decree was reversed. MoonsifTs deci- 

sion ordered to 
stand as regards that portion of the decision against which no appeal was preferred, and case 
remanded as regards remaining portion, that proper issne may be tried. 

£ 3 
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" The ground of special appeal is, that Nusrut Khan and Budioo- 
zuraa, by their answer, professed to have an interest in talook 
No. 274? only. No appeal having been preferred relative to the three 
other talooks, it is urged that the moonsifFs decision should be 
upheld 

" We observe that, on 25th May 1857, this case was once before 
remanded to the principal sudder ameen, to detail his reasons at 
large for reversing the moonsiffs entire decision, while the appel- 
lants before him were interested in only one out of the four talooks 
sued for. The second decision of the principal sudder ameen, Syud 
Abmud Buksh Khan, is now before us. The order of this Court being 
embodied in the judgment, the principal sudder ameen appears 
fully to have understood the nature of the injunction sent to him, but 
appears to us to have again wholly failed to assign any reasons for 
throwing out the plaintiffs entire claim, while the appeal before 
him was confined to No. 274. He simply dismisses the plaintiff's 
claim, because the evidence to dispossession is not sufficient, but he 
fails to show how this remark is applicable to more than one of the 
talooks sued for. We accordingly admit the special appeal to try 
whether the moousifFs order,, with respect to talooks Nos. 275 and 11 
and the shikmee talook, should not be affirmed. 

" Next, with respect to. No. 274s it is objected that the principal 
sudder ameen, with reference to the admissions made of the right of 
the plaintift's father, has shown no good grounds for denying wholly 
the inheritance of his son, the plaintiff; nor, indeed, does he show 
how the rights of the defendants, who themselves admitted the 
existence of the father's title, were subsequently created. This point 
we also think should be considered when tha first point is under 
consideration." 

Judgment. 

We find the facts are correctly stated in the certificate. The two 
parties who appealed to the principal sudder ameen were only 
interested in talook 274s and no appeal was preferred against the 
moonsifFs decision in respect to the other property which, the moonsiff 
had decreed to plaintiff That portion of the principal sudder ameens 
judgment which refers to this property must, therefore, be reversed, 
and the moonsifFs decision, with respect to it, affirmed. 

The principal sudder ameen has dismissed the plaintiff's claim to 
talook 274s on the ground that he has not proved dispossession ; but 
dispossession was not one of the issues in the case. Both parties 
stood upon their rights, the defendants alleging that they held from 
one Shanita Beebee, a wife of the plaintiff's uncle, and her daughter, 
and plaintiff denying in his replication that Shanita Beebee was 
his uncle's wife or had any power to dispose of the property. The 
case must, therefore, be remanded. The principal sudder ameen will 
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try the question of title at issue between the parties with respect to 
talook No. 274, and dispose of the case, which has now been twice 
remanded, without delay. 



The 7th May 1859. 

C. B. Trevor, Esq., Judge, and E. A. Sam u ells and G. Loch, Esqs., 
Officiating Judges. 

Case No. 516 of 1857. 

Regular Appeal from the decision of Baboo Punckanun Baner- 
jee, Principal Sudder Ameen of Rajslvahye, dated 2lst No- 
vember 1856. 

Ranee Shamsoonderee Debea, mother, and Prosonnocoomar Mo- 
zoomdar, guardian of Purushnarain Boy, minor, (Defendants,) 
Appellants, 

versus 

Bhyrubnath Sandyal, for self and on behalf of Rishenmonee Debea 

and others, (Plaintiff,) Respondent 

Baboos Ra/mapersad Roy, Kislienhishore Okose, and Shumbhoo- 

natk Pwndit, for Appellants. 
Mr. K T. Allcm, Moonshee Ameer Alee, and Bahoo Bungshee- 

buddun Milter, for Respondent 

Suit laid at Rupees 14,500. 

The plaintiff in this suit, Bhyrubnath Sandyal, brings an action A suit to 
against Ranee Shamsoonderee Debea and her minor sou, together ^* "^uln *„{* 
with the guardian of the latter, to establish a title to two putuee nets purchased 
talooks on the following allegations. jj» ^^r^ 

On the 13th Poos 1259, the zemindar of pergunnah Lush- mother, *" in 
kurpore, Bhyrubindernarain Roy, created a putnee talook called j*hwsh the d «r 
Dhobaparah, with an annual rent of rs. 1825, and sold the the benamee 
lease to plaintiff for rs. 4800. On the 22nd of the same month he J™ 8 * to have 
sold him the lease of another putnee talook called Chitta, with a plaintiffs 11 aunt 
rental of rs. 935 for rs. 2562-8. The deeds of sale and the receipts "? the name of 
for the consideration money were in both cases made out in the claimed as her 
name of the plaintiff's mother, Kistomonee Debea, an arrangement heir, decided 
for which no particular reason is assigned. The plaintiff continued dencefn favor V of 
in possession of these talooks, collected rents, and defended suits plaintiff, the 
brought against the putneedar, until 1261 (1854), when he went on ^^^"w! 
a pilgrimage to Juggurnath frith his aunt Ranee Soorjomonee. On case, the title- 
their way back, in June 1854, the ranee died, and the defendants, jj^* 18 ^^J 1 
Ranee Shamsoonderee Debea, who is the widow of Ranee Soorjo- and thcproha' 
monees adopted son, and Prosonnocoomar Mozoomdar, the guardian b ^ ie ^ ?• 'J 6 
of Shamsoonderee's minor son, took advantage of plaintiff's absence V or. 
to endeavor to dispossess him of his putnees. They gave out 
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that the putnees had been purchased by Ranee Soorjomonee in 
the name of her sister-in-law Kistomonee, and brought a criminal 
charge against Govindnath Lahooree, Anundchunder Sein, and 
other persons in the plaintiff's interest, of having forcibly broken 
open Soorjomonee's toshakhana, and abstracted her property and 
documents, upon being advertised by the plaintiff of her death. 
This charge, however, was dismissed by the magistrate, And the 
defendants then colluded with plaintiff's ryots and gomashtas, and 
induced them to withhold their rent, in consequence of which 
disputes occurred, and the magistrate called on the parties, under 
Act IV. of 1840, to establish their respective claims to possession, 
making the present plaintiff plaintiff in the suit. 

He obtained a decree from the magistrate ; but on appeal the 
judge, after recording some remarks on the general character 
of the zemindar, Bhyrubindernarain Roy, who had deposed in 
plaintiff's favor, directed that the putnees should be attached, and 
that, if the plaintiff did not institute a suit within three months, to 
establish his title to them, they should be made over to the defend- 
ants. The terms of this illegal order, of which plaintiff, with reason, 
complains, has left him no option, and he has accordingly instituted 
the present suit. 

The plaintiff's mother, Kistomonee, was originally a co-plaintiff, 
but she has deceased in the course of the suit, and is now represent- 
ed by the plaintiff himself This, however, is of no consequence, as 
the case both of the plaintiff and defendants is, that Kistomonee had 
no interest in the property. 

The defendants, in reply to the plaintiffs allegations, maintain 
that his assertion of having purchased the putnees with his own 
money is false ; that he was in debt and dependent on his aunt 
Soorjomonee for his support ; that Soorjomonee herself purchased the 
putnees with a view of devoting the property to the service of an 
idol at Muttra ; and that she had two deeds drawn out in the name 
of he rsister-in-law Kistomonee, because she was afraid that the 
Court of Wards would claim the property on behalf of her minor 
son. The business of the putnees, they admit, was carried on in 
Kistomonee's name, but the seal which bore Kistomonee's name 
was retained in Soorjonionee's own custody, and her servants were in 
possession, one Hurnath Lahooree being her agent and mooktear. On 
Soorjomonee's departure she left her property in charge of Govind- 
nath Lahooree and Anundchunder Seiij, and they, on hearing of her 
death, from the plaintiff, carried off to his house a quantity of 
property and the documents he now produces. 

The principal sudder ameen decreed the case in plaintiffs favor, 
remarking that the validity of the plaintiffs claim, and the futility 
of the defendants' objections, were "clear to demonstration." From 
this judgment the defendants* appeal. 
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They contend that, under the circumstances of the case, the main 
question for determination is, with whose money the purchase was 
effected, and that the plaintiff has failed to prove whence he derived 
the funds which he says he invested in these putneea They point to 
the fact that, even plaintiff's witnesses depose to a portion of the 
rents having been paid through Hurnath Lahooree, a servant, they 
say, of Ranee Soorjomonee ; and that the dakhilas filed bear his name. 
They challenge the conclusions which the principal sudder ameen has 
dra>m from the evidence, oral and documentary. They object to 
his relying on the evidence of the zemindar Bhyrubindernarain Roy, 
as detailed in the magistrate's and judge's decisions of the Act IV. 
case, on the ground that the zemindar was then alive and might 
have been called by the plaintiff in the present suit. They quote 
Beesoo Sircar, whom they allege to be the writer of the deeds, and 
employed as a gomashta in the putnee mehals, together with 
numerous other witnesses, to prove that the purchase money was 
paid by Soorjomonee, and not by the plaintiff ; and they cite others 
to show that Soorjomonee, and, after her death, they themselves, 
were in possession of the property. 

After an attentive consideration of the evidence which has been 
laid before us by the pleaders for the contending parties, we have 
come to the conclusion that the judgment of the principal sudder 
ameen is correct, and must be affirmed. 

The undisputed facts of the case are all in plaintiff's favor. The 
title-deeds of the putnee estate, together with the zemindar's receipts, 
are in his possession, and the benamee trustee herself comes into 
court to establish his title. 

The attempt which the defendants have made to shake the 
presumption arising from plaintiff's possession of the title-deeds, by 
alleging that his agents had abstracted them from Soorjomonee's 
toshakhana, has failed altogether : for not only was the charge which 
the defendant brought against Govindnath and Anund in respect of 
that matter dismissed, but the principal deeds, it is clear, were filed 
in the foujdaree court by Jeynath Chuckerbuttee, the mooktear of 
Bhyrubnath Sandyal, in an Act IV. case, on the 16th Poos 1260, and 
remained in court until 8th Jeyt 1261, that is, some time after the 
departure of Soorjomoonee, when they were returned to the plaintiffs' 
mooktear — facts which are quite inconsistent with the defendants' 
allegations. 

In addition to the title-deeds and receipts for purchase money, 
the plaintiff produces eleven receipts for rent from the zemindar, eight 
of which had been paid through Hurnath Lahooree, two through 
Rajkissen, and one through Jeynath Chuckerbuttee. These receipts 
are of the years 1 259, 1260, and 1261 . The defendants, on the other 
hand, can only show us two receipts, both of dates subsequent to 
the commencement of this dispute. 
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Two letters of the zemindar are also filed by the plaintiff, and 
other documents, to which it is unnecessary to refer. 

The possession of these papers is strong pri/md fade proof of 
the plaintiff's possession of the property, and of the title being 
vested in him. It is not met by any documentary evidence of the 
slightest value on the part of the defendants ; and although they 
cited the zemindar in the Act IV. case, for the purpose of proving 
the possession of Soorjomonee, they do not venture to call him on 
the present occasion. 

The oral evidence which they adduce is not such as to make up 
for the absence of documentary proo£ Of five attesting witnesses 
to the Dhobaparah deed, only one (Beesoo Sircar) testifies in their 
favor, and he, it is admitted, was prosecuted by the plaintiff for 
embezzlement before the suit commenced. 

Of the witnesses to the chitta deed similarly we have only 
one, Burral thannadar, who swears to the purchase having been 
effected by Soorjomonee. 

The evidence of the treasurer and the majority of the defendants' 
other witnesses is that of men in the defendants' service, and of 
people who speak from hearsay. It can, consequently, avail the 
defendants little. They allege Hurnath Lahooree, through whom 
several of the payments were made, to have been a servant of Soor- 
jomonee's ; but it appears that his testimony in the magistrate's and 
collector's courts was in favor of the plaintiff, and they do not 
call him in the present suit. It is to be observed also, that mere 
proof of the purchase money having come from Soorjomonee's 
treasury would be far from conclusive in the face of the facts dis- 
closed in this case ; for Soorjomonee and the plaintiff were living 
together, they were aunt and nephew, and she may either have given 
him the money or made some arrangement with him for its payment. 

The probabilities of the case appear to us, further, to be against 
the defendants. It was natural for the plaintiff if, as the defend- 
ante say, there were decrees against him, to take these putnees in 
the name of his mother, a person whom he could fully trust and 
whose property would descend to him at her death. A secret trust 
of this kind is of common occurrence. But it is not usual for one 
woman to create a trust in the name of another who is only con- 
nected with her by marriage, without taking from her an ikrar or 
acknowledgment of the nature of the transfer ; and, as the principal 
sudder ameen observes, the motive alleged in this case has no foun- 
dation, neither the Court of Wards nor the minor having the power 
to interfere with the alienation for religious purposes of property 
purchased with the widow's own money. 

The title and possession being primd facie with the plaintiff, and 
the defendants having failed to make out any case of their own, it 
is unnecessary to look further into the evidence which the plaintiff 
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has adduced : but we may mention that he produces proceedings of 
the criminal courts, which show that he was sued jointly with 
Kistomonee as putneedar prior to the departure of Soorjomonee, 
and defended the suits in his own name — a proceeding he would 
assuredly not have ventured on in Soorjomonee's presence, had she 
been, as the defendants contend, the owner and manager of the 
property. 

The plaintiff also produces a mass of oral testimony in addition 
to his receipts, to prove the payment of the purchase money of the 
putnees from his own funds. We have no doubt on the evidence 
before us that Bhyrubnath Sandyal was the purchaser of the putnees ; 
and we therefore affirm the decision of the principal sudder ameen, 
and dismiss the appeal, with costs, against Ranee Shamsoonderee 
and Frosonnocoomar Moaoomdar. 



The 7th May 1859. 

H.T.RAiKEsandA. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 577 of 1858. 

Special Appeal fivm the decision of Mr. W. S. Seton-Karr, Offi- 
ciating Judge of Jessore, dated 1st December 1857, affirm- 
ing a decree of Baboo Oopendurchunder Nyaruttun, Principal 
Sudder Ameen of thai district, doled \Sth June 1857. 

Dirpnarain Roy, (one of the Defendants,) Appellant, 

versus 

Keerutchunder Ghose, (Plaintiff,) and Issurchunder Ghose and others, 

(Defendants,) Respondents. 

Bahoos Shumbhoonalh Pundit and Poornochunder Boy and 

Mr. R. T. Allan, for Appellant. 
Baboos Ramapersad Roy and Kishenkishore Ghose, for Plaintiff, 

Respondent. 

An application for the admission of special appeal was rejected With refer- 
on the 1st May 1858, under the following certificate recorded by pr^e^nt, P de- 
Messrs. A. Sconce and J. S. Torrens. <**» of lower 

" Petitioner was defendant in this case. It appears that, when the J ^ ^t* 81 ^ 
suit was pending in the first court, it had been referred to arbitrators manded. it was 
for decision ; and according to the award rendered by the arbitrators, JS^ t ^J 
the case was, by the principal sudder ameen, finally disposed of. not authorised 

"On appeal to the judge, petitioner urged that the assent ^^^^ 
given by his pleader to the arbitration did not bind him ; and the arbitration, and 
judge having rejected this plea, petitioner asserts now the same JgJ*. < ^ ecl ^^ 
point as a ground for the admission of a special appeal, early stage of 

the subsequent 
proceedings. 
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" The judge in his decree states that various steps, taken suc- 
cessively by the petitioner with a view to carrying out the pending 
arbitration, prove his consent to the proceedings and his condonation 
of any informality, if there be one, in his not signing a bond : and 
he adds, moreover, it appears that another award has been given by 
the same arbitrators at the same time, in favor of the same appellant, 
in which he has unhesitatingly acquiesced. 

" We cannot doubt, therefore, that, in the opinion of the judge, 
from the facte before him, petitioner had assented to and ratified 
the act done by his pleader as an act done by him s elf. The arbitra- 
tion reference therefore, under this finding, becomes the petitioner s 
reference, and the point taken appears to us to constitute no legal 
ground of special appeaL It is said that petitioner protested 
against the arbitration, but we are not shown that any such objec- 
tion had been taken till after the award had been made. 
" Petition rejected." 

A review of the above order was admitted, on the 11th September 
1858, by Mr. A. Sconce, under the following remarks. 

" An application is before me for a review of the above order. 
The judge, it will be seen, admitting that the petitioner himself did 
not assent to arbitration, or, at all events, did not sign the arbitration 
bond, assumes this defect to be technical, and to have been cured by 
the petitioner's suffering the case to go on before the arbitrators and 
aiding in their adjudication. I observe that, in the case reported at 
page 629 of the Decisions of 1857, it was held that a pleader, with- 
out the consent of his principal, was not competent to choose 
arbitrators or sign an arbitration bond. It may, therefore, be con- 
tended, with respect to the present case, that the result of the arbi- 
tration cannot be legally binding on petitioner, both because he 
protested by petition against the reference, and because the reference 
into which he was erroneously led was opposed to the law. 

" The question presents some doubts to my mind; and as I think 
the case should be heard by a fiill bench, I allow the review applied 
for, and admit the special appeal to be tried in the usual course." 

Judgment. 

It is admitted, in this case, that the matter in dispute had 
been referred to arbitrators, so far as this special appellant was 
concerned, at the instance of his pleader, without the express 
authority of his principal ; and it appears to us that the rule of 
law declared in the decision, reported at page 629 of the Decisions 
of 1857, must be adhered to. It was then held that, in cases 
falling within Sections IV. and V. Regulation XVI of 1793, it was 
incompetent to a pleader, without the express authority of his 
principal, to choose arbitrators or sign the preliminary arbitra- 
tion bond. It has been assumed by the zillah judge that the 
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special appellant, by, his subsequent acts, that is, by carrying 
on his case before the arbitrators (as is allowed,) must be held to 
have ratified the reference originally made by his pleader without 
authority. But we think that the illegality of the arbitration 
cannot be cured because special appellant, for the protection 
of his own interests, did not wholly abstain from recognising the 
jurisdiction conferred upon the arbitrators. It seems to us 
that we must consider the arbitration as an act imposed on the 
defendant, special appellant, and that he did not lose his right 
to challenge in appeal the legality of the reference. Besides, 
there is the strongest presumption that special appellant had 
protested against the arbitration proceeding. 

We are shown a petition presented by him to the principal 
sudder ameen, after the award had been made, in which an 
early objection taken by him to the competency of his pleader 
to sign the arbitration bond is referred to, and it is said that the 
pleader had repotted the objection for the orders of the prin- 
cipal sudder ameen. 

This statement of a fact within the principal sudder ameen's 
own knowledge is not contested by him.: and the objection taken 
is allowed on the presumption of the subsequent acceptance of 
the arbitration by the objector. 

We set aside both decrees, and remand the suit to the first 
court for re-trial 



The 7th May 1859. 
C. B. Trevor, Esq., Judge, and G. Loch,* Esq., Officiating Judge. 
Petition No. 1820 of 1858. 

Application far the admission of a Special Appeal from 
the decision of Mr. 0. W. Malet, Judge of Beerbhoom, 
dated 21st July 1858, affirming a decree of Baboo Bcmeema- 
d/tub Shame, Sudder Ameen of that district, dated lUk . 
December 1857. 

Goonomonee Dassee, Plaintiff, Petitioner, 
versus 
Essanchunder Roy and others, Defendants. 

Baboos Ramapersad Roy, Shumhhoonotlh Pundit, and Ashoo* 

tosh Chatterjee, for Plaintiff 
Baboo Taruknaih Seim, for Defendants. Remanded to 

It is hereby certified that the said application is granted on the the Judges be 

following grounds. t notice of certain 

The petitioner sued to obtain possession of certain vulages important docu- 
alleged to have been sold to her by the defendants, and to reverse ^u^fiied^ 
a decision under Act IV. of 1840, and the order of the collector the appellant. 

F 3 
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rejecting her application for the mutation of names. The judge 
dismissed the claim, as he considered the bill of sale, under which 
the petitioner claimed, to be invalid, assigning, among other grounds 
for this conclusion, that the party who executed it was the guardian 
of a minor who could not sell the estate, except for necessaries, 
and in the present case no necessity was shown to exist 

It is urged, in special appeal) first, that the judge's investigation is 
defective, for the judge has taken no notice of a bynanama, which 
was, in fact, the principal proof in the case. Two documents were 
executed, the bynanama, when rs. 3000 of the purchase money was 
paid, and the kubala, when the balance was paid : the latter docu- 
ment was merely corroborative of the other. If the bynanama be 
valid, it is immaterial whether the kubala be valid or not Second, 
the judge's finding as to the incompetency of the vendor is 
applicable, if at all, to only one of the vendors, whereas the plaintiff 
purchased the property from several parties jointly. Third, the 
principal sudder ameen finds how the bank notes, alleged to have 
been paid by the plaintiff, were entered in the chullan of the 
Government revenue paid into the collector's treasury ; but the judge 
has taken no notice of this fact, which so strongly supports the 
plaintifi's case. Further, the judge takes no notice of this import- 
ant fact, that all the title-deeds and other documents were in the 
possession of and filed by the petitioner, and that these documents, 
running in the names of the vendors, could only have come to the 
petitioner through them ; and, further, that petitioner has produced 
the receipts for the x Government revenue for three years, a point not 
contested by the defendants. Fourth, the witnesses named by the 
petitioner were not examined. Some of those in attendance were 
examined, whose evidence the principal sudder ameen rejected ; and 
on the petitioner's application, that the others might also be 
examined, her request was refused. 

As we find that the judge's decision rests entirely on the opinion 
come to by him regarding the bill of sale, and that he has omitted 
to take any notice of the bynanama, which is, in fact, as much as 
the kubala, a proof of the transaction between the parties, we 
remand the case for re-trial, directing him, after considering the 
evidence adduced in support of the bynanama, and weighing the 
other objections urged by the petitioner, to pass such orders as he 
shall think just and proper. 
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The 7thJIay 1859. 

H. T. Raikes, Esq., Judge, and R A. Samuells, Esq., Officiating 

Judge. 

Petitions Noa 1584 and 1586 of 1858. 

Applications for Special Appeal from the decision of Mirza 
Mahomed Siddiq Khan, Principal Sudder Ameenof Sarun, 
dated 14th June 1858, affirming that of Mr. W. Wright, 
Sudder Ameen of that district, dated 2Sih December 1853. 

Ehajah Mahomed Ameer Buksh, Plaintiff, 

versus 

Syud Bussarut Hossein and others, Defendants, Petitioners. 

Moulvee Murhumut Hossein, for Petitioners, Ex-pa/rte. 

It is hereby certified that the said application is granted on the **** rem . and - 

r ii • j ed; an issue 

following grounds. ^ ontrU i 

The petitioners in these two applications were defendants in the jot having been 
courts telow, and were sued by the plaintiff, special respondent, ^ BV ° aed **• 
for possession of certain villages which the plaintiff alleged he had 
purchased jointly with the defendants, petitioners, but of which 
they had dispossessed him subsequently. 

The plaintiff got decrees for possession in both courts below; and 
the special appeal is made on the ground that, although petitioners 
have throughout the case alleged that one of the villages claimed 
by the plaintiff, named Poorneeah, is not comprised in the pro- 
perty purchased, but constitutes a portion of their inherited pro- 
perty, neither of the lower courts nas taken up and determined 
the point 

As we find that this question was distinctly raised by the plead- 
ings, and also by the issues tendered in appeal in the appellate 
court, we are of opinion that the question should have been decided ; 
and, as the respondent has been summoned and has failed to enter 
or appear here, we remand the case, that the matter may be taken 
up and enquired into by the lower appellate court, and a decision 
passed thereon. Ordered accordingly. 
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The 6th May 1859. 

U. T. Raikes and A. Sconce, Esqa, Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 671 of 1858. 

Special Appeal from tlte decision of Mr. W. S. Seton-Karr, Ojfv- 
ciating Jwlge of Jessore, dated 6th April 1858 x reversing 
a decree of Baboo Anundchunder Banerjee, Sudden* Ameen 
of tftat district, dated 22nd February 1855. 

Rajah Prosonnonath Roy, (Plaintiff,) Appellant, 

versus 

Ramdhone Mozoomdar and qthers, (Defendants,) Respondents. 

Baboos Ramapersad Roy and Shumbhoonath Pundit, for Appel- 
lant. 
Baboo Sreenath Doss and Mr. R. T. Allan, for Ramdhone Mozoom- 
UndertW- dar, Respondent, 
cwmstanoes ex- This case was admitted to special appeal on the 10th November 
foment, 11 cLc 1358, under the following certificate recorded by Messrs. BL J. 
rcmawtai again, Colvin and G. Loch. 

TOy l TtaTit! " The P laiu ti ff ' petitioner, sued to enhance the rent of the defend- 
restricting its ants, who claimed to hold their lands on a fixed jumma of sicca 

^^$£& ra 46 ~ 15, under a P° ttah received from the pWatiflTs grandfather. 

ment of rent, On the 29th December 1851 the sudder ameen decided that the pottah 

S^hoS^ was g enu i Qe > an( i dismissed the suit. An appeaj. was preferred to 

opening the the judge, who remanded the case for re-trial without entering into 

?a\wu OU f ^ ^ e reas0QS by which the sudder ameen supported his opinion. A 

Lin l y °potS, special appeal was preferred to the Sudder Court, and the judge was 

<wiMte P f nt urt Erected, on ^ e ^Otn August 1853, to recall the case to his own file, 

hadSread^set aad to record a more full and complete decision. The case was, 

at rest. however, from some unexplained reason, sent over to the principal 

sudder ameen, who, on the 31st August 1854?, declared the pottah 

invalid, and remanded the case to the sudder ameen to assess 

the lands. The sudder ameen, on the 22nd February 1855, assessed 

the lands at rs. 146-2-19, upon which the defendant appealed to the 

judge, who, on the 2nd January 1856, dismissed the petitioner's 

suit, on the ground that he could not sue for enhancement From 

this order a special appeal was preferred to the Sudder Court, 

which, on the ith June 1857, remanded the case for re-trial on its 

merits, overruling the opinion of the judge. The zillah judge has now 

entered into the whole merits of the case, and declared the pottah to 

be genuine, and has, consequently, dismissed the plaintiff's suit. 

" The plaintiff, petitioner, now urges that the question of 
the validity of the pottah was decided by the principal sudder 
ameen in August 1854, when the case was remanded for the first 
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time ; that it had been declared by him invalid, and no appeal 
from his decision on this point had been preferred to the higher 
court, and therefore his decision is final, and the judge was incompe- 
tent to re-open this point of the qase and determine on the validity of 
that document. We admit the special appeal, to try whether, as 
the case was remanded by this Court on the 4th June 1857, to be 
tried on its merits, the judge was correct in taking up and deciding 
the question of the validity of the pottah, or whether the decision 
of the principal sudder ameen regarding that document was final or 
not" 

Judgment. 

The judge has, apparently, misapprehended the order of this Court, 
when remanding the case on the 4th June 1857. The status of 
the case, when it came before the Court, in special appeal, was this. 
The sudder ameen had tried the. case and neld the pottah to be 
valid, dismissing the plaintiffs claim. An appeal was then 
preferred to the principal sudder ameen, who, in opposition 
to the opinion of the first court, held the pottah to be 
invalid ; and the question of rate of rent having then to be decided, 
the principal sudder ameen remanded the case for determination on 
that point The rates were then fixed, and again the defendant 
appealed. This time the ca.se came before the judge, who, considering 
that none but an auction purchaser could enhance, dismissed the 
claim in tota In special appeal, this Court pointed out the error of 
the judge, and directed him to try the case on its mmte. 

r llu& order could not, of course, enlarge those merits beyond the 
points left for determination, which had then, by the previous 
decisions, become restricted to the amount of enhancement and rate 
of rent, but the judge has erroneously supposed it left him at 
liberty to re-open the entire controversy, and to again try the 
validity of the pottah. As, however, there had already been a 
decision by a competent appellate court on the validity of the 
pottah, and no question of law had arisen to allow of a special appeal 
at that time, or at least no special appeal was preferred, that judgment 
on the pottah had effectually closed further contest on that point, 
and the question of rates to be fixed alone remained. The judge 
therefore was clearly wrong in going further, and we remand this 
case, that he may confine his decision to the propriety or otherwise 
of the rates fixed by the sudder ameen in 1856. 
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The 9th May 1859. 

H. T. Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 717 of 1858. 

Special Appeal from the decision of Mr. M. A. Shawe, Judge of 
SyUiet, dated 27th April 1858, reversing a decree of Baboo 
Umbikachum Mitter, Moonsiff of Azmeripimge, dated 17th 
December 1857. 

Joogulkishore Surma and others, (Plaintiffs,) Appellants, 

versus 
Rajbullub Surma and others, (Defendants,) Respondents. 

Baboo Bhoobtmmohun Roy, for Appellants. 
Baboos Shwmbhoonath Pundit and Unnodapersad Banerjee, for 
Rajbullub Surma, Respondent. 
The judge This case was admitted to special appeal on the 23rd November 
th£ ^t **£! 1858 » under the following certificate recorded by Messrs. C. B. Trevor 
ing barred by and H. V. Bayley. 

^J^rf^bS? " Plaintiffs sued for possession of lfc.-ljp.-5j. of land. They state 
tiffs' allege? poe- that Obut Rai, plaintiffs' and defendants' ancestor, had a tenure of 
session and dis- nfc lakhiraj ; that after his death that tenure was divided into 
pb^fi' l, "ai- 10a.-8p. and 5a.-4p shares ; that when it was so held by plaintiffs 
m* b^d!S anc * defendants in co-parceny, they made over in bhogvMur 
not e; abjudicate lk.-lp.-5j. to one Shamram ; that after Shamram's death his heirs 
the questions i e ft the land, and it became waste ; and, eventually, in Assar 1260, 
wdS^^^tie. defendants raised a cow-house for themselves upon it, and so 
The case was re- dispossessed plaintiffs. 

manded for that „ Defendants deny that the land in suit was part of the Ilk of 
lakhiraj joint property derived from Obut Rai, but state that it is 
part of their separate mal talook Kvbeecha 9 with which plaintiffs 
have no concern. 

" The moonsiff decreed the case in plaintiffs' favor. The judge, 
on appeal, has held, that plaintiffs' possession or dispossession is 
not proved. The judge has also stated that, had the land been 
given in bhoguttur to Shamram, plaintiffs would have filed some 
documents to prove it, and he discharged plaintiffs' suit 

" We observe that it does not appear to be disputed between the 
parties that the land in suit was given to and held by one Sham- 
ram, but the question was, whether that land belonged to the joint 
lakhiraj tenure of plaintiffs and defendants, or to defendants' sepa- 
rate mal talook Kubeecha. This point does not seem to have been 
investigated by the judge, nor does he appear to have fully consi- 
dered the documentary evidence on the record. 

" We admit the special appeal to try whether the case should not be 
remanded to the judge for re-trial with reference to the above remarks. 
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Judgment. 

We observe, by a reference to the judgment, that the judge dis- 
tinctly recorded, as the first issue, whether the suit was barred by the 
statute of limitations ; as the second issue, whether plaintiffs' posses- 
sion and alleged dispossession were proved ; and, as the third, 
plaintiffs' alleged lakhitaj title. But the judge has merely found 
that plaintiffs' alleged possession is not proved. He has not stated 
whether in such finding he intended to hold, as it is argued by the 
pleader for respondents that he did, that the suit was barred by 
limitation ; nor has he recorded any finding whatever on the ques- 
tion of plaintiffs' title, which was clearly raised in the third issue. % 
We, therefore, remand the case to the judge, that he may distinctly 
adjudicate each of the issues recorded, and then pass such final 
orders as hp may think proper. 

The 9th May 1859. 

H. T. Raikes and A. Sconce, Esq%, Judges, and H. V. Bayley,Esq., 
Officiating Judge. 

Case No. 555 of 1858. 

Special Appeal from the decision' of Baboo Taruknath Sein, 
Principal Sudder Ameen of the JA-Perguwnjahs, dated 24tfA 
June 1857, affirming a decree of Baboo Obhoycoomar Dutt, 
Sudder Ameen of that district, dated 7th March 1856. 

Bissonath Biswas, (Plaintiff,) Appellant, 
vermis 
Lowlutoonissa Beebee and others, (Defendants,) Respondents. 

Baboo Kaleeprosonno Dvtt, for Appellant. 
Bal)008 Shwmbhoonath Pundit and Kishenkishore Ghose and 
Moonshee Ameer Alee, for Respondents. 

This application for the admission of a special appeal was __ 
rejected on the 29th January 1858, under the following certificate tiff wiuMmSSe 
recorded by Messrs. A. Sconce and J. S. Torrens. to show ritua- 

" This special appeal is preferred on the ground that the principal of° the'kndl^ 
sudder ameen has made an imperfect investigation of the case, merly decreed 
The plaintiff sued to set aside the survey proceedings, aUegii^Mr^f^hfch 
that he was entitled to hold 53 beegabs in the village of Buta- he sued aa erro- 
neah. The sudder ameen dismissed the case on two grounds ; JdT^thTJw- 
first, that in a former suit, when plaintiff had claimed 60 beegahs, vey ^officeri^to 
he had been awarded only 20 ; and, next, that he had not shown JJJJJJ^JJ'JJjJ; 
possession in the lands now sued for within twelve years. ri^ht in non- 

" In appeal to the principal sudder ameen he has modified this 8Ultin s his case. 
decision, dismissing plaintiff's claim altogether in respect to the 
difference between the 20 and the 53 beegahs, but nonsuiting him 
as to the rest, as, from its not being defined in what part of the 
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53 beegahs claimed in the wjiole it lay, he, the principal sudder 
ameen, could not determine as to whether it formed the lands for- 
merly decreed to plaintiff. We can see no reason to interfere 
with the judgment on the appeal from plaintiff. The conclusion 
of the principal sudder ameen, as to the result of the former suit, 
having shown that he could not claim beyond the 20 beegahs, was 
fully borne out by reference to the former suit, under which 
circumstaaoes he passed the orders as to the rest, which were the 
most favorable to the plaintiff which, as his suit was preferred, 
could have been given. Dismissed with costs." 

A review of the above order was admitted on the 4th Septem- 
ber 1 858, by Mr. A. Sconce, under the following certificate. 

" An application is made for a review of the above order on the 
following grounds. This suit is laid to recover beegahs 53-3-3, 
belonging to plaintiff's village Butaneah ; and it appears that once 
before, plaintiff's ancestor, having sued for 60 beegahs on account 
of the same village, got a deeree for beegahs 20-14 on the 16th 
March 1815. Accordingly, it is uiged that, since the principal 
sudder ameen admits the effect of this old decree, and, in order to 
meet the statement of plaintiff petitioner, that out of the portion 
beegahs 20-14 formerly decreed he now holds beegahs 6-1 3 only, non- 
suited the present suit in so far as the possession, covered by the earlier 
judgment^ may have been subsequently interrupted, the principal 
sudder ameen, instead of recording an order of nonsuit, should 
have remanded the suit to the first court, that the claim of plain- 
tiff might be tried with respect to that portion of the land which 
was comprised in the judgment of 1815. 

€t The reason assigned by the principal sudder ameen for not 
remanding the case tor the purpose mentioned, appears mainly to 
have been adopted because the plaintiff had omitted to mention the 
old decree in his plaint. But if it be possible to determine, from 
the evidence adduced or adducible, the specific portion of beegahs 
20-1 4, which the decree of 1815 adjudged to the plaintiff's ancestor, 
probably in this action the fact of the asserted seizure by defend- 
ants of any part of that land may, with propriety, be enquired 
into. This is of more importance, as one object of the suit 
is to set aside a revenue award, and from the time which has 
elapsed, plaintiffs may not be entitled to benefit by the order of 
nonsuit I therefore admit the special appeal, to try whether the 
case should not be remanded to the first court for the purpose 
above indicated." 

Judgment. 

' The pleader of special appellant has not been able to show us that 
the record affords any proof of the situation or boundary of the 
lands of the decree alluded to in the certificate. In fact, it does 
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not appear that a decree for 20 beegahs was really passed, but only 
that an intimation was recorded in a real suit, that special appel- 
laut's predecessor in the estate held 20 beegahs and some cottahs 
in the village of Butaneah, and was at liberty to make arrangements 
for leaving them, &c., but the decree itself affords no such data as 
will allow of the Court tracing these 20 beegahs from among the 
53 beegahs now made subject of the present suit. 

Under these circumstances we cannot assist the special appellant, 
and the order of nonsuit must stand, with costs of this special 
•appeal against the appellant 



^he 9th May 1859. 

H.T.Raikes and A. Sconce, Esqs., Judges, and H. V.Bayley, Esq., 
Officiating Judge. 

Case No. 560 of 1858. 

Special Appeal from the decision of Mr. H. M. Re-id, Ojfficiatijig 
Judge of East Burdwan, dated 26th February 1858, re- 
vershig a decree of Mr. H. S. Tfiompson, Principal Sadder 
Amee7i of that distiwt, dated 29th December 1856. 

Bishonath Roy and others, (Defendants,) Appellants, 

versus 

Chundeechurn Biswas, (Plaintiff,) Respondent. 

Baboo Obhoychwrn Bose and Moaloee MtirhatmU Hossein, for 

Appellants. 
Baboo BaneemadhuA Banerjee, for Respondent 

This case was admitted to special appeal on the 7th September .^wer court's 
1858, under the following certificate recorded by Messrs. C. B. heid'^n the 
Trevor and H. V. Bayley. * award * f <**** 

" Defendant Bishonath Singh Roy and others were, in a case ^"/ormT&e- 
in which they were pro formd defendants only, and did not appear, femkuts. 
and in which Chundeechurn Biswas was plaintiff and Oungamo- 
nee Dassee and others defendants, saddled with plaintiffs costs by 
the judge. They now appeal specially, urging that, under these 
circumstances, they should be released from the payment of costs. 
We admit the special appeal to try the point" 

Judgment. 

We have no ground for interfering in this case. Special appel- 
lants had not appeared below at all ; and, therefore, on their part, 
no direct plea was before the lower court, which the principal 
sudder ameen can be considered to have overlooked. The princi- 
pal sudder ameen s order generally ruus to make defendants answer- 
able for the plaintiff's costs ; and whether that order was on the 
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merits right or wron^, we have no means of judging, without 
going into an issue which this appeal does not raise. 
Special appeal dismissed, with costs. 



The 9th May 1859. 

H. T. Raikes and A. Sconce, Esqs., Judges, and H. V. Bayley, Esq., 
Officiating Judge. 

Case No. 490 of 1858. 

Special Appeal from the decision of Baboo Oopendurchwnder 
Nyarvttun, Principal Sudder Ameen of Jessore, dated 29th 
January 1858, affirming a decree of Moonshee Qlvclam Abed, 
Moonsiff of Jheenaida, dated 30th March 1857. 
Muthooranath Koond, (one of the Defendants,) Appellant, 

versus 

Kishennath Bose and others, (Plaintiffs,) and Ramdhone Manjee 

and others, (Defendants,) Respondents. 

Baboos Unookoclchv/nder Mookerjee and Ashootosh Chaiterjee, 

for Appellants. 
Baboon Jugiidanund Mookerjee and SreencUh Doss, for (Plaintiffs,) 

Respondents. 

The ground of This case was admitted to special appeal on the 2nd August 
■pedal appeal 1858, under the followiug certificate recorded by Messrs. C. B. 

w^ed a?i °n b the Tr6V0r and ^ V ' Ba y le y* 

lower apj>eiuto " lu this case plaintiff sued for possession of some land and 

jc °ted appwU ™" a k^ an( * f° r me8ne profits. 

60 * " On the 11th September 1855 the moonsiff gave plaintiff a 

decree for a portion of his claim only. 

"The plaintiff did not appeal from this decision, or prefer 
objection to so much of it as was against him. 

" Defendants, however, appealed, and on that appeal the judge 
remanded the case for further enquiry. 

" The moonsiff on this remand decreed the whole of the plain- 
tiff's claim, including that portion which had been given against 
him, and in respect to which plaintiff had preferred no appeal. 

" The defendant appeals specially, urging that, as plaintiff did 
not appeal in respect to so much of the moonsifFs decision of the 
11th September 1855, as rejected a portion of his claim, that 
portion cannot, by the subsequent decisions of the moonsiff and 
principal sudder ameen, be decreed to him (plaintiff). 

" We admit the special appeal to try this point" 

Judgment. 

In this case the plaintiff sued in the moonsifFs court for four 
parcels of land, the first containing 15 \ cottahs, the second 1 \ cottahs, 
the third 9\ cottahs, and the fourth 5f cottahs. 
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That court decreed 6 cottahs 5} chittacks on account of the 
first and second parcels jointly, 9\ cottahs (the total claimed) on 
account of the third parcel, and up to a certain red line in a map 
of the disputed land for the fourth parcel 

The defendants appealed, and the result was that the case was 
remanded for re-trial de novo. On that re-trial the plaintiff's suit 
was decreed for his whole claim, without modification. 

The defendants again appealed, urging that the second decision 
of the moonsiff was contrary to the first, and various pleas on the 
general merits, but the lower appellate court upheld the second 
decision of the moonsiff. 

The special appellant, defendant, now urges that, as plaintiff did 
not appeal from that portion of the moonsifTs first decision, which 
decided the plaintiff's claim to a modified extent only, the plaintiff 
cannot have the benefit of a decree for his whole claim, obtained by 
a second decision op remand on the appeal of defendants. 

This plea, we observed, had not been specifically urged in the 
grounds of appeal of defendants from the moousifFs second decision, 
nor then made a clear and distinct issue by defendants as it might 
have been. We, therefore, think it is too late to be admitted as a 
ground of special appeal at this stage, and dismiss it accordingly. 



^he 9th May 1859. 

H.T.RAiKESand A. Sconce, Esqs., Judges, and H. V. Bayley,Esq., 
Officiating Judge. 

Case No. 136 of 1857. 
Regular Appeal from the decision of Baboo Punchanun Barter- 
jee, Principal Sudder Ameen of Rajshahye, dated IStk August 
1856. 
Bipranath Sandyal and others, (Defendants,) Appellants,' 

versus 
Bamanath Tagore and others, (Plaintiffs,) Respondents. 

Moonshee Ameer Alee and Baboo Shwmbhoonath Pundit, for 

Appellants. 
Baboos Ramapersad Roy, Kishenkishore Ohose, Unookocl- 

chunder Moolcerjee, Ashootosk CIiaMerjee, and Ashootosh Dhur, 
for Respondents. 

Suit laid at Rupees 7793-3. 
The plaintiffs in this action are proprietors of an estate named , ^ *J|® ®*j: 
Dehee Shahazadpore, situated within pergunnah Tosopshahee, and b^th parties 
defendants proprietors of an estate named Dehee Surrotoil, within *» *J **« dis ; 

,.,,,. puta* piece of 

and pertaining rightly to their respective estates, the award of the lower court, in plaintiffs* 



favor, was correct, and affirmed accordingly. 
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the same pergunnah. The estate Shahazadpore was purchased at a 
sale made for arrears of revenue on the 19th September 1 834, in the 
name of one Guggutchunder, and from hira passed to Baboo Dwar- 
kanath Tagore ; and the object of the suit is to acquire possession of 
khadas 97-6-4-3, described as kismut Jameeratah, which, according 
to plaintiffs, was put into the possession of Baboo Dwarkanath 
Tagore subsequent to the revenue sale as portion of his estate, and 
from which he was subsequently ousted under an order made by 
the sessions judge on the 18th February 1846, in a case tried by the 
magistrate under Act IV. of 1840. Defendants, on the other hand, 
allege that the disputed land, called by them chuck Jameeratah, 
belougs to their estate Dehee SurrotoiL Thus, while both sides 
call the disputed land by the same name, plaintiffs distinguish it as 
a kismut, defendants as a chuck. 

The principal sudder aineen, holding plaintiffs to have proved their 
case, has given judgment in their favor ; and this appeal comes before 
us on behalf of those among the defendants who hold two-thirds 
share of Dehee SurrotoiL 

The course taken, no doubt rightly, by the appellants' pleaders, 
before us, is to put plaintiffs to the proof of their title, and to con- 
tend that, upon the evidence adduced, they have not made out their 
case. 

On the part of plaintiffs we have, first, evidence intended to show 
that, before the revenue sale of 1834, the rents of the disputed land 
bad been collected by the proprietor of Shahazadpore ; that Baboo 
Dwarkanath Tagore was formally put in possession of the land 
after the revenue sale ; and that his possession was undisturbed till 
disputes broke out about ten years later, which terminated in the 
proceedings held in the criminal courts, the magistrate, in the first 
instance, affirming the plaintiffs' possession, but the sessions judge, 
on appeal, the possession of defendants. Three witnesses, who had 
been entertained in the service both of the former proprietor and 
of Baboo Dwarkanath Tagore, speak to the possession of the land, 
within their knowledge, having been enjoyed by these persous ; they 
show that an ameeu, , deputed by the civil court under the provi- 
sions of the sale law, -Regulation XI. of 1822, had put the purchaser 
in unequivocal possession ; and they attest the accounts of collection, 
which they themselves rendered to the purchaser. 

The next item of proof offered by plaintiHs arises from the 
proceedings held .before a commissioner, who had been appointed 
under Clause 2, Section XXVIII. Regulation XI. of 1822, to put 
the purchaser in possession of certain lands adjoining those now 
in disputa As to the site or boundaries of the land now sued 
for, we have no contest It appears to form one compact lot, and it 
lies on the east -side of a river named Hoorasagur, being bounded 
on the north and east by the village of Goodeebarea But the land 



Digitized by 



Google 



( 595 ) 

which formed, on the 3rd March 1838, the subject of adjudication 
by the commissioner referred to, lay on the west bank of the Hoora- 
sagur river, right opposite to the land called by the plaintiffs 
kismut Jameeratah. We have a map of the localities pre- 
pared by the commissioner ; and an entry set down in this 
map, east of the Hoorasagur, on the spot covered by the land 
now claimed by plaintiffs, is taken to corroborate their titla 
The entry referred to describes the land as Jameeratah, the property 
of Baboo Dwarkanath Tagore. Now we would add, that the grounds 
of the commissioner's adjudication respecting the land lying west 
of the river, which formed the subject of special enquiry before him, 
appear to us to indicate, even more conclusively than the map, that 
not only the land west, but the land east of the river was ascertain- 
ed to constitute at that time portion of the estate Shahazadpore, 
belonging to Baboo Dwarkanath Tagore. The land under enquiry in 
1 838 was called simply Jameeratah : it is described by the commis- 
sioner as newly formed land, and it was considered by that officer 
to belong to the Shahazadpore estate, because it lay opposite to the 
village of Jameeratah on the east side of the river, and because he 
regarded it as an accretion devolving on the proprietorof Shahazadpore 
to counterbalance the loss by diluviou, which he had suffered on the 
east bank of the river. These proceedingswereheldrathermorethan 
three years after the revenue sale ; and though they may not in 
themselves furnish proof of the constitution of the Shahazadpore 
estate before the sale, the value we attach to the record is, that it 
furnishes evidence of the recognition of the Jameeratah land, east 
of the river, being then vested in the proprietor of Shahazadpore. 

But the same proceedings supply another piece of evidence 
of an important character. The village of Goodeebaree, we have 
already said, lies to the north and east of the land now litigated. 
It forms a separate estate, and belongs neither to Shahazadpore 
nor Surrotoil, but, nevertheless, it belongs to some of the appel- 
lants now before us ; and we are shown a petition presented on 
behalf of the proprietor of Goodeebaree to the commissioner, in 
which the position of Goodeebaree and o£ Jameeratah, on the east 
of the river Hoorasagur, is described, and in which the villages 
chuck Jameeratali, Jupseebaree, and Basra, are said to form one 
continuous bpundary on the west side of the river. There then 
is an apparent admission as regards the case then l>efore the 
commissioner, that the Jameeratah land, south of Goodeebaree 
and east of the river, belonged to Shahazadpore, and the express 
statement, that chuck Jameeratah. which name defendants (appel- 
lants) applied to the land now sued for, lay to the west of the river. 
It is true that the proprietor of Goodeebaree had not iu 1838 
purchased the estate Surrotoil, and that the appellants are not 
to be bound, on a question of right, to a statement made under 
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a different interest and in a different contest This information, 
and such like pleas, may be urged to rebut the statement ; 
but we are quite competent to look to the petition as an item 
of evidence affecting the issue of fact now before us ; and seeing 
that it came from a proprietor, whose local knowledge is presum- 
able, the statement that chuck Jameeratah lay west of the 
Hoorasagur is irreconcilable with the assertion now made, that 
the disputed land, which lies east of that river, is chuck Jameer- 
atah, and in that sense is corroborative of the plaintiffs' title. 

Such is the material evidence by which the decision of the 
principal sudder ameen has, in this case, been determined, and 
it is wholly unshaken by appellants. The latter on their part 
in fact adduce no evidence at all to support their own title. 
Two kuboolyuts were referred to, and also certain bills of sale 
relative to an indigo factory situated in the disputed land ; but 
these papers are unattested by evidence, and we are unable 
to connect these documents with the disputed land, or to educe 
from them any thing like* information or proof, 

We dismiss the appeal, with costs. 



The 9th May 1859. 

H. T. Raikes and A Sconce, Esqs., Judges, and H. V. Bayley, Esq., 

Officiating Judge. 

Case No. 500 of 185a 

Regular Appeal from the decision: of Baboo Taruknath Sein, 
Principal Sudder Ameen of the 24t-PergurmaJi8 t dated 29th 
June 1858. 

Doorgapersad Roy Chowdhree, (Plaintiff,) Appellant, 

versus 
Tarapersad Roy Chowdhree, (Defendant,) Respondent. 

Baboos Ramapersad Roy, Shumbhoonaih Pundit, and Bungshec- 

bvddun Milter, for 4ppeU*nt* 
Baboo Chundemath Ghakerjee, for Respondent 

Suit laid at Rupees 23,294-9a.-l 6flr.-2c. 
Where ade. Plaintiff and defendant in this case are brothers, and, on the 
S^'r&woTbS death of theiruncle Rajnarain, the plaintiff claimed to succeed to 
reversed by the j^g property under a will, to the exclusion of his brother Tarapersad, 

Privy Council on r * ^ L 

their construction of a deed of compromise between A and his brother B, as to distribution 
of their uncle's property, and, subsequently to the first decree, A obtained a second for 
interest on the principal decreed in the first, and, notwithstanding the Privy Council's order on 
the appeal, 6 was unable to obtain review of the second decree, and after a time filed a suit 
for its reversal, the Court concurred with the lower court, that no now ground of action 
had been raised, and the snit was barred by Section XVI. Regulation III. of 1793 ; but intimat- 
ed that the se ond decree having never been specially appealed, it was open to B fci request a 
review thereof by the zillah court. 
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and sued a debtor to the estate named Shamapersad Nundee. In 
that suit Doorgapersad got a decree for the debt, with interest to 
date of suit ; and while an appeal from that decree was pending in the 
higher court, Doorgapersad and his brother Tarapersad (the latter 
having disputed the will) came to a compromise respecting their 
shares and interests in the uncle's property, by which Tarapersad 
consented to take a 6-annas share of the entire estate left by the 
deceased. 

Doorgapersad having come to a settlement with Shamapersad 
Nundee regarding his debt, whereby he released the debtor from 
payment of some part of it, Tarapersad, considering himself injured 
by such arrangement, sued Doorgapersad for a 6-annas portion of 
the original debt as decreed to him. The suit so brought resulted 
in a decree in Tarapersad's favor for principal without interest ; and 
from this judgment both the brothers appealed. The appeal also 
terminated in favor of Tarapersad, and was passed on the 15th 
April 1841. The case was then appealed to the Privy Council; and 
that Court, looking to the terms of the compromise entered into by 
the brothers as to the distribution of the family property, declared 
Tarapersad entitled to receive from his brother Doorgapersad 
6 annas of such debts only as were actually realised by him on account 
of their uncle's estate, Doorgapersad being bound to account to him 
to that extent only. The decree of the Privy Council was passed 
in June 1848. 

It happened, however, that, besides the suit brought against his 
brother by Tarapersad for his full share of Shamapersad Nundee's 
debt, a second action was instituted by him against Doorgapersad 
in 1842, for the interest accruing on the principal claimed in the first 
suit, during the time of its pendency in court, that is to say, for a 
period of some eight years and three months ; and when this suit 
was dismissed in the first court in 1843, he succeeded in getting a 
decree in the appellate court in the following year, and eventually 
realised some rs. 11,000 in satisfaction of the judgment Door- 
gapersad tried to get this judgment set aside in special appeal, 
but his application was rejected by the Sudder Court on the 24th 
July 1847. Then came the Privy Council decree in 1848 to the 
tenor already stated; and on the ground of the principle therein 
enunciated as to the liablity of Doorgapersad to account to his 
brother to the extent of 6 annas of his receipts only, an application 
for a review of judgment was filed in this Court by Doorgapersad's 
pleader, and admitted by Sir Robert Barlow ; but on the special 
appeal so admitted coming up for hearing before the full bench of the 
Court, it was finally rejected on the 11th August 1853. Doorga- 
persad then went to the judge's court with an application for 
review of the judgment passed by that officer in 1844, representing 
the obvious inconsistency of the judgment then passed for interest 
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accruing on a [claim which the Privy Council's decision held was 
untenable, and praying the court which passed it to follow the prin- 
ciple enunciated by the Privy Council in 1848. This application 
was also refused on the 1st March 1854, partly on the ground of 
lapse of time, and, generally, in consequence of the Sudder Court 
having refused the application of special appeal on the occasion 
above referred to. 

The present suit was then instituted. It has for its object the 
recovery from Tarapersad of the amount, with interest, which had 
been realised from plaintiff by Tarapersad in execution of the 
judge's decree passed in 1844; and the plaintiff assumed as his 
ground of action, that the judgment of the Privy Council has, by its 
own interpretation of the deed of compromise, established the rights 
of the parties on a new basis, and on the right so acquired plaintiff 
grounds his title to recover from defendant such sums of money as 
have been forced from him in opposition to the ruling of that high 
authority. 

The principal sudder ameen has held that the Privy Council decree 
can give no new right of action, and that, as the present suit is iden- 
tical with that instituted by the defendant Tarapersad, in which a 
decision was passed by the judge in 1844, now become final, the 
present action is barred by Section XVI. Regulation III. of 1793. 

In appeal from this decision, Baboo Ramapersad Roy has argu- 
ed that this suit is not one and the same with that decreed in 1844. 
The pleader for the appellant admits that the claim in that action 
by Tarapersad was for the interest accruing on the debt due from 
Shamapersad Nuudee, during the pendency of Tarapersad's claim 
to realise that debt from Doorgapersad, and that the object of the 
present suit is to recover the amount which Tarapersad was able, 
under cover of the decree, to realise from the present plaintiff 
But he contends that, as the decree of the Privy Council 
was not then passed, no absolute recognition of their respective 
rights under the deed of compromise, as defined by the Privy 
Council, had been made imperative upon them ; but when that deci- 
sion definitely determined the true terms and conditions of the original 
compromise, new rights and obligations arose, which the parties 
were bound to conform to ; that by these the plaintiff is under obli- 
gations to account to the defendant to the extent of 6 annas of his 
actual receipts on account of the estate of his deceased uncle^ while the 
rights of the defendant are limited in the same proportion. Defend- 
ant having then under cover of his decree taken from plaintiff 
sums of money for which plaintiff cannot be made accountable 
under the compromise agreed to, he sues to recover, and grounds the 
action on the new rights acquired by the Privy Council decree ; and as 
the question in this suit is, whether he has now acquired these rights 
as assumed, a new controversy is raised, and a new issue proposed 



Digitized by 



Google 



( 599 ) 

which was not before the Court in the former suit, and on which 
the pleader argues that his client is entitled to a hearing. 

Judgment. 

Now it is impossible not to see that the plaintiff has been subject- 
ed to much injustice by the decree which was passed against him 
in the zillah court in 1844, and that under its operation he has 
been made to pay upwards of rs. 11,000 as interest upon money, 
for which, it has been judicially declared, no personal liability 
attaches to him. But, at the same time, it is equally clear that the 
money so taken was taken by legal process, and is only recoverable 
by such legal measures as can be made to bear upon the decree 
under which that legal process issued. This cannot possibly 
be done through the action of a new suit. We have no hesi- 
tation, therefore, in saying, when it is apparent that the real 
object of a suit is to recover money from the defendant of the suit, 
on the ground that it was taken by the enforcement of a decree 
passed with that very object and intent against the plaintiff, but 
that the decree was in itself wrong and unjust, that such suit cannot 
be maintained. Neither do we see any force in the arguments of the 
pleader as to the plaintiff having acquired new rights, and that 
fresh obligations have been imposed upon the defendant in this 
action by the Privy Council decree. The decree itself does not 
profess to do any wing of the kind. It merely professes to give 
effect to the compromise between the brothers, as they themselves 
were bound to do, by enforcing its original terms and conditions. It 
determines the practical effect of those conditions as regards the 
circumstances of the particular case then before the Court, but 
such determination is not declaratory of new rights and obliga- 
tions but of those which were co-existent with the execution of the 
document which of itself called them into existence. 

We cannot, therefore, concur with appellant's pleader, that the 
Privy Council decree has given plaintiff any new ground of action, 
and agree in the finding of the principal sudder ameen that this 
suit is barred by Section XVI. Regulation III. of 1793, and consider 
that this appeal must be rejected, with costs. 

Although our duty obliges us to reject this suit for the reasons 
above given, we think the plaintiff should not be deprived of any 
remedy which the law leaves open to any one, who has a fair claim 
to have a judgment re-considered, on the ground of error or 
miscarriage on the part of the court which passed the judgment. 
This remedy the law provides by an application for a review of 
judgment ; and as the decision passed by the zillah judge in 1844 
has not been touched in special appeal by the Sudder Court, the 
judge was in error in holding the review applied for in 1854 to be 
.inadmissible. There is then, we believe, no legal bar to the plaintiff's 
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reiterating his application, or to the zillah court's (if satisfied 
of its justice) granting the same. 

The 9th May 1869. 

C. B. Trevor, Esq., Judge, and G. Loch, Esq., Officiating Judged 

Petition No. 124. of 1*59. 

AppiioaMon for Special Appeal from ike decision of Mvrza 
Mahomed Siddiq Khcm, Principal Sudder Ameen of Sarun, 
dated 17th November 1858, reversing that of ifoutoe* 
Alee Bukeh, Moonsiff ofPurm, dated 29& April 1857. 

Koowur Dowlut Singh, Plamtiff, Petitioner, 

versus 
Ramsurun Singh, Defendant, Opposite Party. 

Moonshee Ameer Alee and Baboo Kishenhiahore Ghoae, for 
Petitioner, Eaypaaie. 

Cam remand- It is hereby certified that the said application is granted on the 
cfwd to® p™- following grounds. 

araeen, inorder Koowur Dowlut Singh, plaintiff^ petitioner, sued Ramsurun Singh 
that he may for the confirmation of his right to the possession of a small por- 
whoie^evidence & m °f knd, amounting to 4 biswas 4 docmfi, and far the demolition 
on the record, of a wall which defendant had built thereon. He claimed the 
^ h ^^ lamias belonging to the village of Amm^ The defendant Alleged 
to the right and that the land was his, had always been in his possession, and was 

him, and nass The lower conrt, looking to ail the evidence, both documentary 
SonSay to him •^ ora * > ^^ ty" ***• parties in suit, decreed plaintiff's claim. On 
seem just and appeal, the principal sadder ameen reversed that decree and dis- 
proper. missed the claim of the plaintiff 

Plaintiff now appeals (specially, urging tiha$ the investigation of 
the principal sadder ameen is defective, inasmuch as, instead of 
looking to all the evidence produced in the case, he has attended 
only to one decision passed by the principal sadder ameen of the 
same district on the 28th December 1848— a. decision which 
refers to land other than the present, and cannot thereby be in the 
nature of evidence regarding the matter now in dispute. 

We observe that the principal sudder ameen rakes chiefly on a 
map which was filed in & suit decided on the 28th December 1843. 
That suit was regarding land other than that in dispute, and the 
map simply shows that the land now sued lor, though situated 
in plaintiff s village, is adjacent to defendant's house, and at same 
digtance from that of the plaintiff On this ground alone the 
principal sudder ameen has passed a decree in favor of the defend- 
ant, and dismissed plaintiff's claim. Ibis decision is evidently 
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defective. We therefore demand the ease to the principal sadder 
ameeo* directing him to examine the whole evidence on the record, 
both documentary and oral, as to the right and possession of the 
parties before hira, and. after having done so, and weighed it atten- 
tively 4 to pass whatever decision may to him seem just and proper. 



Thb 9th May 1859. 

J. H. Patron, Esq,, Judge, aad E. A. Sam u ells, Esq., Officiating 

Judge* 

Petition Na 287 of 1859, 

Appticatiori fat Special Appeal from the decitum of Mr. A* 
Jbavidatm, Principal Sudder Avumi of Mu&napore, dated 
ISth December 1858, affirming thai of Moukuee Daramt- 
oollah, Moonsjfff of Nugwa> doled 27tk December 1856. 

Rajah NundlaH Boy, Plaintiff, 

versus 

Rajuii Berah, Defendant 

Gobindperead Chuckerbuttee and another, Tkvrd Party, Petitioners. 

Movlvee Syvd Mwrhvmut Hoaseva, for Petitioners. 
Mr. R. T. AlUm, for the Opposite Party. 

It is hereby certified that the said application is granted on the Cu*i 
following grounds. ed i rt the hlT^ 

The plaintiff sued in the collectorate for arrears of rent. °£ri«u>derato<3f 
His suit was dismissed. He then preferred a similar suit in the effect of » 
the moonsifFs court, and there obtained a decree. The defend- 5f^Sld. ordwr 
ante appealed to the principal sudder ameen; and he, on the 
ground that another party had established a title to the land 
held in plaintiff's possession, directed that this decree should not 
be put in force. On special appeal to this Court, the suit was 
remanded on the 28th September last, it appearing that the decision 
in favor of the third party had been appealed against, and the Court 
considering the plaintiff as the party in possession, entitled to the 
rente until his adversary was put in possession by the civil court 
On the case going back to the principal sudder ameen, it seems he 
understood it as prohibiting his interference, and affirmed the 
decision of the moonsiff without investigation. The defendants, 
who were appellants in the principal sudder ameen's court, appeal 
specially against this order, and urge their right to be heard on 
the merits. 

We find their appeal to the principal sudder ameen was not con- 
fined to the point decided by this Court in September last, but was 
generally directed against the validity of the plaintiffs claim. 
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The appellants are entitled to a decision on these general points. 
The principal sudder ameen is mistaken in supposing that the 
Court intended to debar him from this investigation. The case 
will therefore be replaced on the file of the principal sudder ameen, 
who will dispose of the appeal of the petitioners on its merits. 



The. 9th May 1859. 
J. H. Patton, Esq., Judge, and E. A. Samuells, Esq., Officiating 

Judge. 

Petition No. 238 of 1859. 

Application for Special Appeal from the decision of Mr. A. 
Davidson, Prmwpal Sudder Ameen of Midnapore, dated 
1 3th December 1858, ajfirrrwng that of Moulvee Daraautoottah, 
Moonsijf of Nugwa, dated 26$ December 1856. 

Rajah Nundlall Roy, Plaintiff, 

verms 

Narain Pattur, Defendant. 

Gobindpersad Chuckerbuttee and another, Third Party, Petitioners. 

Moulvee Syud Murhumut Hossem, for Petitioners. 
Mr. R T. AUcm, for the Opposite Party. 

8« preceding For grounds of admission to special appeal, see petition No. 
"* 237 of 1859. 
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The 10th May 1859. 
A* Sconce, Esq., Judge, and H. V. Baylet, Esq., Officiating Judge, 

Application for Special Appeal from the decision of Baboo 
Kaseissur Milter, Prmcipcu Sudder Ameen of Hooghly, dated 
3rd December 1858, affirming that of Syud Moazzvm Hos~ 
sem, Moonsiff of Pvmdooah, doled 19th December 1857. 
Petitions Nos. 84 and 85 of 1859. 

Chunderkanth Mookerjee and another, Plaintiffs, 

versus 

Issurchunder Mozoomdar, one of the Defenndamls, Petitioner. 

Baboos Ki8henki8hore Ohose and Obhoychurn Bose, for Petitioner. 
Baboo Dvxirkcmath Milter, for Plaintiffs. 

Petition No. 85 of 1859. 
Chunderkanth Mookerjee and another, Plaintiffs, 

versus 
Lukheemonee, one of the Defendants, Petitioner. 

Baboos Kishenhishore Ohose and Obhoychurn Bose, for Petitioner. 
Baboo Dwarkanath Milter, for Plaintiffs. 

These two applications refer to a suit which, in the absence of Case remand- 
the petitioners, had been decided by the moonsiff of Muhanad. In jJ^JJ^SftUl 
the first instance the suits in question had been filed in the sudder one moonsifrs 
moonsiffs court, and afterwards were transferred to the moonsiff JJjJ^J*!^ 
of Muhanad for trial We are shown that, on a petition being pre- titioner. 
seated to the judge by Lukheemonee, praying tnat the transfer of 
the suit might be stayed, the judge directed the suit to be retained 
by the sudder moonsiff ; and it appears that, on a re-distribution of 
the moonsiffs jurisdiction being authorised by Government, this case, 
with others, was sent to Muhanad. Under such circumstances it 
appears to us that the petitioners may have been taken by surprise in 
the transfer of the suit, after an express order had been passed to 
retain it on the file of the sudder moonsiff; and, setting aside both 
decrees, we remand the case that it may be reheard by the first 
court (at Muhanad) in the presence of the petitioners. 
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Thb 11th Mat 18*3. 

C. B. Trevoe, Esq., Judge, and X. jL Samuells and G. Loctj, E8Q&, 

Officiating Judges. 

Case Na 784 of 1858. 

Special Appeal from the decision of Mr. H. M. Reid, Officiating 
Judge of East Burdwm, dated 26th May 1858, reversing 
a decree of Baboo Muddungopal Shame, Moonsiff of Indoss, 
dated 22nd April 1857. 

Bamnarain Burral and others> (Defendants,) Appellants, 
versus 
Kenaram Burral and others, (Plaintiffs,) and Degumber Buccal, 
(Defendant,) Respondents. 

Baboo Jugwdanund Mookerjee, for Appellants. 
Baboos Kisherdcishore Ghose and Obhoychurn Bose» for (Plaintiffs) 
Respondents. 

question of limi- This case was admitted to special appeal on the 22nd December 
tation wi invoiy- 1858, under {he following certificate recorded by Messrs. J. H. 
issue of "the Batton afid H. V. Bayley. 

validity of the " The judge records as follows :— * The moonsiff has now dismissed 
^th? m^riS th . e 8uit M teamd by the statute of limitations, and the israe for 
of the case hare trial in appeal against that order is, whether the law of limitation 
«JJSS^S£ applies to the appellants' case or not?' The judge proceeds to over. 
lower court, it rule the plea of limitation, and to decide the case upon its merits 

court, in reven- "The defendants appeal specially, urging that, m a caBeuke twis, 
in* the order w hen the lower appellate court has held limitation not to «pply, 

of dismissal on . . , , **>» , . - . i . rr^j> 

the ground of it was its duty thereafter to remand the case foe trial on its merit* 
Hmitauon pats- " As we oouskler this plea valid, we admit the special appeal, to try 

ed by the lower ,,, -u • j » j ^^ j. • * » *^^^ ~* * + 

court, to remand whether the judge s procedure is not incorrect 

dedsioTon OI thS Judgment. 

merits. The plaintiffs in this case sued for possession of certain land, on 

the allegation that their uncle had purchased it in 1248, and had 
retained possession until his death in 1254, when the defendants 
forcibly dispossessed them. The defendants, denying this, declared 
that they had purchased the land in 1249, and had ever since been 
in uninterrupted possession. They, therefore, pleaded the statute 
of limitations. 

The moonsiff goes fully into the merits of the plaintiffs' case, 
and, deciding that they had not established the validity of the docu- 
ments they set up, or their possession within twelve years under these 
documents, dismissed the suit as barred by the statute of limitations. 
The judge, going over the very same evidence as the moonsiff, 
comes to the conclusion that there is no reason whatever for 
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rejecting plaintiffs' evidence, and that, while that evidence proves the 
genuineness of die plaintiffs' documents, it equally establishes the 
spariousnesft of those of the defendants : he therefore decrees the 
case in plaintiffs' favor. 

It is evident, we think, that this is one of those cases in which 
the^uestion of limitation is involved in the main issue of the 
validity of the plaintiffs' title. There was no occasion for the moon- 
siff to dismiss the case on the ground of limitation, which, under the 
circumstances, was an idle plea. He might have done so on the 
merits of the case, which he had fully investigated. A perusal of 
the moonmffs decision satisfies w that the reason he assigns for his 
judgment are precisely those he must have given if the plea of 
limitation had never been raised. 

The appellants' pleader has altogether failed to satisfy us that 
any point in the case remains uninvestigated, or that any object 
would be served by a remand. 

We, therefore, affirm the judge's decision, and dismiss the appeal, 
with costs. 



The 11th May 1859. 

C. B. Trevor, Esq., Judge, and E. A. Samuells and €L Loch, Esqs., 
Officiating Judges. 

Case No. 730 of 185S. 

Special Appeal from the decision of Mr. T. A. Glover, Officiat- 
ing Judge of Rungpore, doled Ihth March 1858, reversing 
a decree of Movlveelltrut Hossein Khcm, J > rm<ripal Sudder 
Amem of thai district, doled 12th June 1357. 

Padabuttee Dassea and others, (Plaintiffs,) Appellants, 

vermis 

Huromonee Dassea and others, (Defendants,) Respondents. 

Baboo Unooko(fckwider Mockerjee, for Appellants. 
Baboos Taruhnath Sein and nurigsheebuddnn Milter, for Re- 
spondents. 

This case was admitted to special appeal on the 25th November * . pUi °? ff 
1858, under the following certificate recorded by Messrs. J. H. awS^tnd nZ 
Patton and A. Sconce. by virtue of in- 

" Fukeerchand and Gunesham were brothers : and the present noT^^-Su 
suit is brought by the widow of Fukeerchand and by the widow of *** *° 8nifl her 
his son, to recover a half share of certain jotes as their right, the f 00 ^^ ^ 
jotes in question having been held jointly by Fukeerchand and «*« ground of 
Gunesham. Plaintiffs also set up a will, purporting to have been jJJjVinbwit- 
executed by Fukeerchand, and claimed on the strength thereof 
additional property. 
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" By the principal sudder ameen the will was thrdwn out, but 
judgment given for plaintiffs for a half share of the joint ancestral 
property ; but the judge has dismissed the whole suit, on the ground 
that the plaintiffs had failed to show a good title to the lands, and 
that the onus to prove that the land was ancestral lay upon the 
plaintiffs. 

" The ground of special appeal is, that the defendants admitted in 
their answer that the two brothers Fukeerchand and Gunesham 
originally held joint ancestral property, but asserted that they had 
entered into a separation of their joint property, and that the shares 
separately acquired by Fukeerchand had been washed away; 
accordingly, it is contended that, upon this statement, the onus of 
proving that the partition of land admitted to have been joint 
had been effected, lay with defendants. We admit the special 
appeal to try that point" 

Judgment. 

On looking into the decision from which this special appeal is 
preferred, we observe that the iudge finds as a fact that the share 
of Fukeerchand has been washed away by the river, and also that 
the will under which plaintiffs claim Gunesham's share is a forgery. 
The special appellants say that the judge has not found that parti* 
tion has taken place, and, therefore, that they are entitled to have 
it enquired whether the property, which still exists, is not joint 
property, of which they ought to be put in possession of the 
half share which formerly belonged to Fukeerchand. The 
onus of proving that it was not joint property ought, they 
contend, to have been thrown on the defendants, who alleged the 
partition. We are of opinion that the judge's finding, as to Fukeer- 
chand's share having been washed into the river, sufficiently evi- 
dences his opinion that a partition of his property had taken place. 
Besides which, as the plaintiffs claimed the property of Gunesham 
under a will, and not by virtue of inheritance, they cannot now be 
permitted to shift their ground. We dismiss the appeal, with costs. 
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The 11th May 1859. 

0. B. Trevor, Esq., Judge, and E. A. Samuells and G. Loch, Esqs., 
Officiating Judges. 

Case No. 779 of 1857. 

Regular Appeal from the decision of Baboo Kashishur Mitter, 

Principal Suader Ameen of Hooghly, dated 8th Api'il 1857. 

Nubokishen Mookerjee, (Plaintiff,) Appellant, 

versus 

Kaleepersad Roy and others, (Defendants,) Respondents. 

Baboo Shumblioonath PwndU and Mr. LcmguevWe Clarke, for 

Appellant. 
Baboos Kishenhishore Qhose and Jugudanund Mookerjee, for 

Kaleepersad Roy, Respondent 

Suit Jaid at Rupees 14,956-1-6. 

Messrs. C. B. Trevor and G. Loch. — Nubokishen Mookerjee, Held by the 
zemindar of 13ok-17sf.-lc.-li. in pergunnah Chunderkona, apper- JV^ ? 4 ^ tha J 
taining to lot Agur, plaintiff, sues Kaleepersad Roy, collusive put- t i!e plain? in 
needar, Joykisto Mookerjee and Rajkisto Mookerjee, of Ooterparah, the present ease 
to obtain kbas possession of 10a.-l Sg.-lc.-lk. share in Gopalsanee and jj-^f J, 1 ^ Raj! 
seven villages appertaining to lot Agur, and 13a.-17gf.-lc.-lfe share lrfsto Mookerjee, 
in Nachoolaree and five villages, by setting aside the collusive putnee putS^iSSe* to 

Settlement the defend- 

Plaintiff alleges that his father, the late Jugomohun 'Mookerjee, Jjjjj Reacted 
purchased the aforesaid lot at several auction sales, and had enjoyed beyond ' the 
possession of it ; that, subsequently, on 18th Bhadro 124-7 B. E., he g^ £ ven t £ 

will of their father, but that they acted in contravention of their duty as guardians, to the 
detriment of the plaintiff, and therefore the act so done fraudulently and coUusivelv is liable 
to cancelment ; that, consequently, the objection taken by defendant, respondent, that, as the 
plaintiff, neither with the plaint, nor subsequently, has produced the will, nor given eood reasons 
fur its non-production, nor proved the registered copy filed by him, his suit should be dismissed, 
falls to the ground. Moreover, as the party who first in the pleadings raided the questiou of 
power under tiie will of plaintiff s father, was the defendant Kaleeperaid Roy himself, it was 
incumbent upou him, if upon any one, to have the original will produced. 

Held, also, by the majority, that, even in a case founded on a will iu wl'ich the evident conten- 
tion is as to the terms of an admitted, and not the authenticity or genuineness of a propounded 
will, the application of the strict rules as to the admission of secondary evidence would be 
misplaced ; and as both parties admit the will executed on a particular day, a registered copy 
of the same, if the original were in the possession of a third party, and not produced, would 
be quite sufficient, under the circumstances, for the purposes of the suit. 

Held by the majority, that the fact of letting out the property of the minor ward in putnee 
it of itself an act at first Bight so injurious to the party possessing the right of ownership, as, 
on a suit being instituted by that owner, after reaching his majority, calling that act in question, 
to throw the burden of supporting it at once on the guardians, or putneedar, or both. 

Held by the majority that, though the defendant has failed to show that the grant of the 
putnee lease to him was warranted by the terms of Jugoinohun's admitted will, still he has 
sufficiently shown that the transaction between him and the executors was not injurious to the 
plaintiff, or of a character to raise a suspicion of fraud and collusion. 

Held by the whole Court, that the evidence of the confirmation by the plaintiff, after he had 
attained hit majority, of the act of the executors, with reference to the putnee lease granted to 
defendant, is clear and conclusive. 

Appeal dismissed, and the order of the lower court affirmed, with costs. 

I 3 
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executed a will, which was duly registered, appointing the defendants 
Joykisto Mookerjee and Rajkisto Meokerjee as his guardians for 
supporting and educating him during the period of nis minority ; 
that he then farmed the said lot to Joykisto Mookerjee for the 
period of twelve years, deducting rs. 2500 as clear profits, and assigned 
the said lot, together with other properties, to plaintiffs share ; an0 
. then, on 14th Assin of the aforesaid year, died ; that, on the death 
of his father, the defendants, his guardians, instead of instituting a 
suit against Kaleepersad Roy, to set aside the putnee settlement of 
the 3a.-4gr. share of the seven villages alleged to have been made with 
him on 3rd Poos 1250, concluded a collusive setlement with him of 
10(X.-13#.-lc.-l&. share of those villages, together with 1&&-1 7g.-lo.Ak 
of Nachoolaree and four other villages, thereby causing great injury 
to plaintiffs estate ; that, subsequently, on attaining his majority, 
he, plaintiff, frequently, though unsuccessfully, requested the ijara- 
dars and the defendant putneedar Kaleepersad to relinquish his 
putnee rights amicably ; that, as there is no other means left for 
obtaining khas possession of the villages, he has instituted this suit 
to obtain khas possession of those villages, by setting aside the 
collusive putnee settlement, with mesne profits. 

The defendant Kaleepersad's answer is to the effect, that the 
plaintiffs father, considering his death inevitable, had, with a view 
of guarding against future disputes, executed a will on 28th 
Bhadro 1247, defining the portion of property which he left to 
each of his sons ; that, as the plaintiff and Bejoykisto Mookerjee 
were minors, he appointed the two defendants, Joykisto and lUj- 
kisto Mookerjee, as guardians for protecting and settling the pro- 
perty of the minors : that, moreover, apprehending that disputes 
might in future arise regarding the adjustment of the income 
belonging to the estates of the minor, his father gave the lakhiraj 
lands and I3a.-l7g.-lc.-lh share of lot Agur, which fell to the plain- 
tiffs share of the property, into the hands of the guardians, in the form 
of an ijara, though not strictly a farm, reserving ra 2500 per annum, 
exclusive of all charges, as net profit for the minor's share. He act- 
ed in the same way regarding the property falling to Bejoykisto's 
share, extending the ijara up to fifteen years, his intention being that, 
in either case, the ijara might last until the minor aons attained 
their majority ; that, according to this will, the defendants, executors, 
were perfectly authorised to make any settlement of the property 
of the minors that to them might be most advantageous ; that 
the defendants, executors, under the {tower vested in them by the 
will executed by plaintiffs father, concluded a putnee settlement 
of the disputed property with him, after taking rs. 2106 as 
premium ; and that, by this settlement, plaintiff is not a loser 
but a gainer ; that plaintiffs father had purchased, at a private 
sale, 3a.-4gr. share of mouzah Gopalsanpe, with other villages 
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appertaining to lot Agur, from the party who had purchased them at 
a sate in execution ; that this share of the aforesaid mouzah had 
previously been given to him,*defendant, in putnee, at a jumma 
of rs. 565-15-11 ; that the defendants, executors, had no power to set 
aside that putnee, but concluded a putnee settlement of the 
10a.-13gr.-lc.-lAj. share of the aforesaid villages at a putnee rent 
of rs. 1922-0-3, for a consideration of rs. 1000 ; hence, in com- 
parison with the former putnee settlement, the present settle- 
ment has given a profit of rs. 129-13-5, exclusive of the con- 
sideration money, which is clear gain ; moreover, the whole of 
the five villages, Nachookree, &a, were let (rat in putnee in the 
time of the former proprietor, at a jumma of sicca rs. 2502, 
or Ox's- rs. 2665-1 la.-l7gr. ; that the plaintiff is proprietor of 
13cu-l7ff.-lc.~lk. in the five villages, the putnee settlement of 
which was made by the two guardians, defendants, with him at an 
annual jumma of Co.'s rs. 2338, and he has p*id also rs. 1106 
as consideration money ; hence, plaintiff has obtained a greater 
amount of jumma than in former settlement, and has received the 
consideration money also ; altogether the defendants had by the set- 
tlement with him acted to the advantage of the plaintiff ; that, more- 
over, after attaining his majority, the plaintiff nag, both by amicable 
payment, and by suits under Regulation VII. of 1799 and Regulation 
VIII. of 1819, realised amounts from defendant under the putnee set- 
tlement, and has thus confirmed the acts of his guardians, and has, 
since attaining his majority, received from his brothers the amount 
of consideration paid to them by him ; that, lastly, this suit has been 
instituted through the malice of Joykisto and Rajkisto Mookerjee, 
defendants, with a view of injuring him, and, as founded upon no valid 
ground, should be dismissed. 

The defendant executors, Joykisto Mookerjee and Rajkisto 
Mookerjee, did not enter an appearance. 

The principal sudder ameen in his decision has declared the case 
to rest upon two issues, first, whether or not the putnee settlement of 
the disputed property effected by the Mookerjee defendants, in the 
capacity of guardians, with the Roy defendant is valid, and whether 
or not the plaintiff has sustained any loss or injury by that put- 
nee settlement/*, and, second, if such be the case, whether or not the 
plaintiff, on his attaining his majority, has affirmed the said putnee 
settlement 

On the first issue, the principal sudder ameen remarks that the 
plaintiff has alleged in his plaint, that his father had farmed out 
the disputed mehal to the Mookerjee defendants by a will, bearing 
date 28th Bhadro 1247, and that the executors, defendants, had in 
the exercise of therr authority concluded a putnee settlement of the 
disputed mehal with the defendant Kaleepersad Roy, and had 
thereby caused a heavy loss to the putnee jumma ; but the plaintiff 
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has not filed the said will, which is the principal document of his 
claim, together with the plaint, neither has he assigned any reason 
for not doing so ; but he has filed a separate petition, stating that 
the document is in the hands of the two Mookerjee defendants. 
Subsequently to the Section X. proceeding, both parties have filed 
lists of witnesses, in which appear the names of the said two Moo- 
kerjees for producing the said will, and proving several other matters. 
Processes were served upon them ; but they have neither produced 
the will, nor appeared in court to give their evidence ; consequent- 
ly orders were passed for the attachment of each of defendants' 
property to the extent of Co. s rs. 500 ; still they did not file the 
will, nor give their depositions ; moreover, it appears that 
Kalachand Chuckerbuttee, the agent of Joykisto Mookerjee, 
is conducting this case on behalf of plaintiff, hence it is impossible 
that the defendants are iguorant of the order to produce this 
document ; but it is moat probable that in the said will there is 
some paragraph which, if it were produced, would be injurious to 
the plaintiff's claim, otherwise plaintiff could have had no difficulty 
in obtaining it from his brother, or from some other court in which 
it may have been filed, and filing it in the present suit ; and not 
having so acted, and having filed merely a copy of the original 
document from the registry office, such evidence, under the prece- 
dents of this Court of Rajah Byjnath Narain Singh * versus Mr. 
Fitzpatrick and Bhoodoo Beebee versus Gopal Dass Mohunt, is 
inadmissible, and his suit liable to dismissal But on perusing the said 
copy of the will, it appears that the said two defendants have not 
concluded the putnee settlement of the property in suit contrary to 
the terms of the will, for the will expressly authorises the defendants 
to keep the zemindarees in their possession for a certain time as 
under an ijara or farming lease, and empowers them to make such 
arrangements regarding this settlement as to them may seem most 
advantageous, and the plaintiff is restricted from calling in question 
any act done by the defendants, executors, under the authonty con- 
veyed in the will. Moreover, the plaintiff has adduced no proof to 
support his statement that the putnee settlements in question have 
caused him a great loss ; but rather from the evidence of the 
defendant, both documentary and oral, it appears that the settle- 
ments are profitable to the plaintiff. 

On the second issue, as laid down by him, the principal sudder 
ameen was of opinion, from the several petitions of the plaintiff under 
Regulation VIII. of 1819, filed by him after he had attained his 
majority, praying for the sale of the putnee talook for the recovery of 
the arrears of rent of 1260, 1261, 1262, and 1263, that plaintiff had 
clearly admitted and acted upon the validity of the putnee lease ; 

* Sudder Decisions of December 1852, pages 363, 364. Idem, pages 368 — 372. 
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that, consequently, in conformity With the precedents of this Court, 
dated 1st June 1853, in which Saadut Alee Khan was appellant, and 
of 13th March 1856, in which Ranee Doorgasoonderee was special 
appellant, the putnee lease cannot now be set aside. Moreover, as 
the plaintiff, in his petition under Regulation VIII. of 1819, bearing 
date 2nd Bysakh 1250, alleges that the executors, defendants, 
held possession of the zemindaree, and acted regarding the property 
as guardians, the plea now raised by the plaintiff, that they 
acted and had power to act only as farmers in zemindaree matters, 
falls to the ground. For the above reasons the principal sudder 
ameen dismissed the plaintiff's suit, with costs. 

Judgment. 

Prom the decision of the lower court adverse to him, an appeal 
has now been preferred to this Court by the plaintiff below ; and he 
brings forward in his grounds of appeal all the points urged by him 
in the court below. 

The main facts of the case out of which the present suit has 
arisen, and regarding which there is no dispute, are as follow^. 
Jugomohun Mookerjee, the father of the plaintiff, on 28th Bhadro 
1247, in revocation of a previous will, dated 13th Jeyt 1239 B. S., 
executed a will, by which he divided his property amongst his 
four sons, and appointed the two elder, Joykisto and Rajkisto 
Mookerjee, as guardians of his two minor sons. With a view also 
of obviating the possibility of disputes, on their attaining their 
majority, regarding the management of the estates, the testator 
gave those which fell to the share of the elder minor, Nubokisto 
Mookerjee, the plaintiff in this suit, in farm, as it were, to the 
guardians for twelve years, that is, until he would reach his majority, 
reserving the sum of rs. 2500 as profits to be carried yearly to the 
credit of the minor : and those which fell to the minor Bejoykisto 
Mookerjee, he, on the same terms, gave to them in farm for fifteen 
years, when the minor would reach his majority ; subsequently, that 
is, after the death of Jugomohun Mookerjee, the defendants, execu- 
tors under the will and guardians of the minors, gave certain 
villages, which fell to the share of the plaintiff in the suit, Nobo- 
kisto Mookerjee, in putnee to the defendant, Kaleepersad Roy. 
He has now reached his majority, and he now sues to have the set- 
tlement set aside, which he alleges to have been collusively made 
by the executors as his guardians with the Roy defendant, to his 
detriment ; whereas by the Roy defendant it is pleaded, that set- 
tlement was made with him under the power vested in the executors 
under the will, and was in no way to the detriment, but to the advan- 
tage of the plaintiff, and has been confirmed by him since reaching 
his majority. 
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It is contended by the counsel a*d pleaders on the part of the 
plaintiff, appellant, that the present suit is one regarding the propet 
construction to be pat upon a will J that m construing it the term* 
of the will are to be taken in their ordinary meaning, and that 
meaning is, under no dreumstaneee, to be enlarged, unless the benefit 
of the parties demands it, or the evident intention of the testator 
requires such construction ; that,, in the present case, certain power* 
were given to the executors, which, under no circumstances, could 
they exceed ; that, doubtless, generally guardians hare the power 
of making any arrangement that they may consider best for the 
interests of the minor wards* and if they act in a bonAfidt manner, 
such act will, as was ruled by the Court in the case of Doorga- 
soonderee, * stand good until the minor shows that they are clearly 
to his detriment. But in the present instance their powers were 
curtailed ; they were limited, by the terms of the will, to the exer- 
cise of all the powers as to the zemindaree which a farmer might 
exercise, and they were bound to deliver the estate to the minor 
on his coming of age, unencumbered ; that, consequently, the incum- 
brance in the shape of the putnee talook of the defendant should 
be removed and cancelled as unauthorised and injurious to the 
minor ; that the mere receipt of rent subsequent to the minor's 
reaching his majority does not amount to an acquiescence in the 
tenure, but only to the possession of the tenant for the period 
which the rent covers ; that the proceedings under Regulation VIL 
of 1799 and VIII. of 1819, though somewhat stronger in the matter 
of the recognition of the tenure, do not amount to such a recogni- 
tion as to bar the plaintiff's right to sue for re-entry on the property ; 
that the receipt given by the minor, shortly after his reaching his 
majority, to the executors, as a full acquittance and acknowledg- 
ment of every thing that had been done by them, cannot* consider- 
ing the time at which it was given and the relative position of the 
parties, be considered as absolutely binding on the minor; thait, 
consequently, the Courts looking to all the circumstances of the 
present case, should relieve the property of the minor from the 
incumbrances which, both in excess of their power under the will and 
of their duty as guardians, the defendants Joyktsto and Rajkisto 
Mookerjee, have imposed upon it, and give plaintiff possession of it> 
with mesne profits. 

On the part of the (defendant) respondent Kaleepersad Roy, it is 
urged, that the present suit is founded upon the will of the plaintiff's 
father; that that has not been produced and filed with the plaint 
as required by law, and no good and sufficient cause has been shown 
for its non-production, either then or afterwards; that, consequently, 

* Sudder Decisions of December 1856, page 170. 
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no sufficient ground for the admission of ( secondary evidence at all has 
been shown ; at. all events a mere registered copy of the will, unprov- 
ed, is under any circumstances inadmissible, and plaintiffs suit 
should be at once dismissed ; that, looking to the merits, the plain- 
tiff has m case at all ; that the putnee fcalook was granted to the 
defendant by, Joykisto and Raikisto Mookerjee under the powers 
conveyed tp them by the will of their, father ; that this power 
in no way curtails the general power of guardians, but expressly 
authorise? them to let and settle the estate in any manner that they 
may think fit ; that, acting on this power, and as a portion of one of 
tfce properties in suit was let out in putnee before it had been pur- 
chased by Jugomohun Mookerjee, his sons, the executors, let the Koy 
defendant in putnee the remaining right which had been purchased 
by their father, and, looking both to the consideration money paid 
and the xent? derivable from the property, they acted to the minor's 
benefit ; that, moreover, by the receipt of rents and by the institu- 
ti<m of suits under Regulation VIL of 1799, and Regulation VIII. 
of 1819, brought subsequently to his attaining his majority, the 
plaintiff has recognised his tenure and his possession under it ; that 
ie ha# also, subsequently to that date, given to the executors an 
acquittance, in which he admits having received from them the 
consideration money paid on account of the putnee property in suit* 
$nd, also confirms the tenures themselves; that such being the 
case* even supposing the executors had acted beyond the powers 
vested in them by the will, plaintiff is in no position now to ques- 
tion the act done by them, and, consequently, his present appeal 
should be dismissed, and the order of the lower court affirmed. 

Before proceeding to the consideration of the merits of the case, 
it will be well to consider the plea raised by the defendant* 
to the. effect that* as plaintiff's case is founded on the will, and as he, 
neither with the plaint nor subsequently, has produced this will, nor 
given good reasons for its non^productdon, nor proved the registered 
copy filed by him, hia appeal should be dismissed. 

The plaintiff in his reasons of appeal, and the principal sudder 
ameen also, in the course of his decision, remark, that the suit is 
founded umu the will executed by Jugoraobun Mookerjee. On 
reverting, however, to the plaint itself, we find that such is not the 
casp ; but that, though in that pleading a recital is made, to the 
effect that plaintiff's father made a will and appointed the defend* 
a^te, Joykisto and Rajkisto Mookerjee, guardians of his minor sons, 
giving them a farm of the property allotted to theminors during their 
minority, reserving a specified yearly benefit to the minors, still the 
burden of the plaint is not that they acted beyond the power given to 
them by the will, but that they acted, in granting the putnee 
talook to the Roy defendant, in contravention of their duty as 
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guardians to the detriment of the plaintiff, and, therefore, the act so 
done fraudulently and collusively is liable to cancelment 

The Roy defendant then pleads in his answer that, in granting 
the putnee tenure, the executors acted in strict accordance with the 
powers given to them in the will executed by Jugomohun Mookerjee ; 
and this fact was denied by plaintiff in the replication. This, how- 
ever, is very different from the suit being based upon the will ; and 
it is clear that the party who first explicitly raised the question of 
power under the will was the defendant, respondent, and it was in- 
cumbent upon him, if upon any one, to have the will produced. With 
this object the defendant caused a subpoena duces tecum to be 
issued on the defendants, executors, but it could not be served ; and 
the plaintiff, it would seem, with no better effect, took the same step. 
Subsequently, when the case was up for hearing, the plaintiff filed a 
registered copy of the will ; and as the question, as raised by the 
defendant, was upon the interpretation of an admitted will, and not 
the genuineness of any particular will, the copy was accepted and 
commented on by the principal sudder ameen without objection 
from either party. 

Now there can be no doubt, as frequently laid down by this 
Court, that when a party sues upon a document, if it be in his 
power, it is incumbent upon him to produce the same, either 
with the plaint or subsequently ; that secondary evidence of a 
document is inadmissible, until it be shown that the production 
of primary evidence is out of the party's power ; and that, if 
such document be in the possession of an adverse party, it must be 
shown that notice to produce the original has been served or 
attempted to be served upon him, ere secondary evidence can be 
admitted. As, however, the present suit is, in our opinion, not based 
upon the will at all, these undoubted doctrines of the law of evi- 
dence do not apply to the present case ; and the objection taken by 
the defendant, respondent, in appeal, on the ground of the non-pro- 
duction of the original will, and on the admittance of an unproved 
copy without good ground shown for the non-production of the 
original, falls. Moreover, we think that, even in a case founded on 
a will, in which the evident contention is as to the interpretation of 
the terms of an admitted, and not the genuineness or authenticity 
of a propounded will, the application of the strict rules as to the 
admission of secondary evidence would be misplaced ; and as both 
parties admit the will executed on a particular day, the registered 
copy of the same, if the original were in the possession of a third 
party and not produced, would be quite sufficient, under the 
circumstances, for the purpose of the suit We may here observe 
that Section XVII. Act X of 1855 applies only to documents 
referred to in the pleadings in the possession or power of tEe party 



Digitized by 



Google 



( 615 ) 

t 

pleading them. The will was evidently not in the plaintiff's posses- 
sion or powel*, so, even if the suit had been founded on the will, 
that section. of the law could not have been made applicable to it. 
In our view of the case, also, the points raised in the pnecedents of 
this Court, cited by the principal sudder ameen, do not Arise in it 

Looking then at the case, as we are bound to do, as it was originally 
brought, we are of opinion, that the fact of a guardian's tetting out 
the property of his minoir wafrd in putnee is of itself an act at 
first sight so injurious to the party possessing the right of Owner- 
ship, as, on a suit being instituted by that owner after reaching his 
majority, calling that act in question, to throw the burden of 
supporting it at once on the guardian, or the putneedar, or both. 

Now, in the present case, the putneedar in support of the putnee 
lease pleads, first, that the executors, defendants, granted it to him 
in the strict exercise of the powers vested in them under their 
father's will ; second, that, having done so, it was not only not 
injurious but profitable to the minor ; third, that the lease had been 
confirmed by the minor on reaching, his majority, by the receipt of 
rents paid to him, and by suits instituted by him, under Regulation ' 
VII of 1799 and Regulation VIII. of 1819 ; and, fourth, by the 
acknowledgment and acquittance executed by him to his brothers, 
the executors, shortly after reaching bis majority. 

On perusing the will of Jugomohun Mookerjee, we find that, , 
after dividing his property amongst his four sons, the testator wills 
that, on his demise, his sons shall obtain possession of the estates 
according to the division therein effected. Owing, however, to the 
length of time that will elapse before his minor sons, Nobokisto 
Mookerjee and Beejoykisto Mookerjee, will reach their majority, the 
zemindarees and other estates falling to their shares are to be held 
by Joykisto and Rajkisto Mookerjee as farmers, that is to say, 
the estates of the share of the minor, Nobokisto Mookerjee, yield- 
ing an annual profit of rs. 2500 over and above the revenue pay- 
able to Government, are to remain for twelve years, and the estates 
of the share of the minor, Beejoykisto Mookerjee, yielding the 
same annual profits, are to continue for fifteen years, from the tes- 
tator's death, m their possession, who are authorised to let and settle 
the some, and conduct suits in court as the attorneys of the minor, 
discharging the Government revenue and paying all expenses. The 
minors are to have nothing to do with the expenses ; but they are 
each to receive annually the reserved rent, viz. rs. 2500, out of 
which rs. 500 are to be spent in their maintenance, education, mar- 
riage, &c., which is to be received by them in monthly payments, 
and the remaining rs. 2000 is to l>e invested by the farmers in the 
purchase of Government securities to be kept with them. On the 
tjxpiration of the term of the ijara, the ijaradars are to make 
over to Nobokisto Mookerjee and Beejoykisto Mookerjee the 
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Digitized by 



Google 



( m ) 

t 
zemindarees farmed, and also the Government securities purchased 
out of the profits thereof, together with interest on the same. 

Looking to these terms, we are unable to find in them any autho- 
rity for the granting of a putnee lease of the property farmed to the 
executors, defendants. The words let cmd settle are certainly large ; 
but they must, we think, be considered in connection with the 
interest which the executors had in the minors' estates. That 
interest was confined to farming leases for periods of twelve and fifteen 
years ; the exercise of the powers to let and make settlements of the 
property must, therefore, it appears to us, be limited by those 
terms, and will not include the granting of perpetual leases, and we 
think that the intention of the testator was that, on reaching their 
majority, his minor sons should receive their estates from the farmers 
free a&a unencumbered. 

Though the words of the will do not warrant the granting of the 
putnee lease, still we do not think, looking to the amount of pre- 
mium paid to the executors for the leases, viz. re. 2106, and to the 
rent fixed on the same by comparison with that fixed upon another 
• portion of one of the estates, and to other papers filed, that, in 
acting as the executors did, they acted otherwise than in strict good 
faith to the minor ; and we are unable to perceive that any actual 
injury, beyond that, which is not inconsiderable, of divesting the 
minor of the actual possession of his estates, occurred to him 
by the acts of the executors. But it is unnecessary to pursue this 
point further, for our judgment turns not on it> but on acts of 
recognition and confirmation done by the plaintiff after he reached 
his majority. 

The first class of acts presented to us in evidence, as showing 
that the plaintiff confirmed the lease after he reached his majority, 
consists of the receipt, by him, of the putnee rents. That the 
plaintiff, subsequent to reaching his majority in 1259, did receive 
the rents of the putnee lease, is undoubted ; but we think, that the 
simple receipt of rents from a party in possession, unaccompanied 
by any act on the part of the recipient recognising the tenant's 
lease, but accepting these merely as compensation for the use of the 
land, does not amount to a waiver of objection to, or recognition of, 
the rights claimed by the tenant ; and, therefore, such acts alone do 
not prevent the landlord from bringing a suit for entry if he be so 
minded, or act as an estoppel after an action has been so brought 

The second class of acts placed before us, as evidencing the 
confirmation of the lease by tne plaintiff, after reaching his majo- 
rity, consists in suits instituted by him under Regulation VII. of 
1799, and petitions for sale of the putnee lease presented under Act 
VIII. of 1 81 9. In these cases the plaintiff was not a passive recipient, 
but an active pursuer. In his plaints and petitions, the relation 
of landlord and tenant, and also the particular terms under which 
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that relation exists, are distinctly set forth. Now, we think that, 
when, subsequent to a supposed forfeiture incurred by breach of a 
contract on the part of a lessee, or subsequent to the occurring of a 
right of re-entry to the landlord, he has conducted himself so as to 
have bound himself conclusively as treating the relation of land- 
lord and tenant, under the original lease, as still existing between 
him and lessee, he must be considered to have waived those rights 
and to have confirmed the original lease. Applying this rule to 
the circumstances of the present case, we are of opinion that, as the 
plaintiff, subsequent to attaining his majority, at which time his 
alleged right of re-entiy occurred, acknowleged clearly and conclu- 
sively, by suits in court, the existence of the relation between him 
and the defendant under the putnee lease, he has waived his alleged 
right of re-entry, and by his acts has confirmed the original relation 
between them of zemindar and putneedar. 

But the evidence of confirmation by the plaintiff of the defend- 
ant's right does not stop here. The defendant has filed before 
this Court a registered deed of receipt and acquittance executed by 
plaintiff, in favor of his executors, under his father's will, dated 19th , 
feysakh 1260, the year following that on which he reached his majo- 
rity. In this deed he confirms all the acts done by the executors 
relative to his estates during his minority, and acknowledges the 
receipt of the premium paid on account of the putnee talook now 
in dispute. The genuineness of this document, the pleader on the 
part of the plaintiff has not ventured to question ; but he has urged 
that, looking to the relative positions, the relative ages, and worldly 
experience of the parties to that deed, the Court should not bind 
tlie minor to it, but should take into consideration the possible 
circumstances under which such a deed may have been extorted 
from him. 

Undoubtedly, when properly, openly, and fairly questioned, the 
Court will not conclusively bind a party to such a deed executed 
by bim in favor of his guardians and the executors of his father's 
will, shortly after his attaining his majority ; but, in order to enable 
the Court to set aside what primd facie is his own deliberate act, 
the Court requires the circumstances, either of fraud, duress, undue 
influence or mistake, as may be, affording the legal ground for setting 
it aside, to be distinctly stated, and proved before it; and, in the 
absence of any proof of the nature, the party must be bound by his own 
act. In the present case the document has not been alluded to by the 
plaintiff, and we therefore consider that the plaintiff is conclusively 
bound by it. From it we clearly learn that the plaintiff has, to the 
grantors of the putnee lease »to the defendant Kaleepersad, done 
what, by his suit in court, he has done as regards the grantee, viz. 
he has confirmed the tenures, and that not only in words but by an 
acknowledgment of the premium paid for them. 
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This document, however, whilst it, together with other evidences, 
demolishes the plaintiff's case, at the same time evidences the bad 
faith of the defendants, Joykisto and Rajkisto Mookeqjee, towards 
the defendant Kaleepersad Boy. They granted the putnee lease 
to him ; they repeived the consideration for it and paid the spine 
to the plaintiff ; they now, cognizant of this document, allow the 
present suit to be instituted ; though made defendants, they do not 
appear ; though summoned and directed to bring their father's will 
with them, they do not attend, but allow the case to proceed, when 
the mear^s of clearing up the whole matter is irf their possession. 
Such conduct shows evident collusion with the plaintiff in this 
suit and bad faith towards the defendant, Kaleepersad Roy ; and 
in showing that, it displays b, line of conduct on the part of 
Joykisto Mookerjee and Rajkisto Mookerjee highly unbecoming 
their station in society. 

As then, we think for the reasons above given, that the Roy 
defendant has clearly shown that the plaintiff has, by his acts done 
since he has attained his majority, confirmed the putnee lease 
granted, whether with or without authority, to him, by the executors 
and guardians of the plaintiff, under his father's will, we dismiss 
the appeal, and affirm the order of the lower court, with costs. 

Mr. & -4. SamweUs. — I object to gpve any opinion upon the 
construction of this will, because the original has never been pro- 
duced, and the copy which was filed in the court below, after the 
pleadings had been closed, has not been proved to be a true copy, 
and is not admitted by respondent's pleader. 

I observe, morever, {hat the plaintiff has not Jprought this suit on 
the ground that the executors had no, power under the will to 
grant the putnee lease, but on the allegation that they had colluded 
with the substantial defendant, and that the settlement they had 
effected with him was so injurious to his (the plaintiff's), interest, 
that it ought to be set aside. 

The facts which have been laid before us entirely negative the 
supposition of any collusion between the executors and the defendant, 
while the proof of plaintiff's confirmation of the executor's acts, 
after he attained his majority, is clear and conclusive. 

I, therefore, concur with my colleagues, in affirming the order of 
the court below, and dismiss tfee appeal, with costs. 
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The 12th May 1859. 

C. B. Tbevor, Esq., Judge, and E. A. Samuej<ls and G. Loch, E&qs., 
Officiating Judges. 

Caae^a 687 of 1858. 

Special Appeal from the decision of Mr. 0. W. Maid, Judge of 
BeerbhoojJiy dated 2&th March 1858, reversing a decree of 
Baboo Baneemwdhvb Shome, Sudder Ameen of that district, 
dated Mh Jwne 1857. 

Ajeeba Beebee and others, (Defendants,) Appellants, 

versus 

Juggessur Bhuttacharj, (Plaintiff,) Respondent. 

Movlvw Mahomed Ismail ^u4 Mqomhee Ameer Alee y for Appel- 
lants. 

Baboo8 Kishenkishore Qhose and Obhoychurn Bose, for Respond- 
ent 

This case was admitted to special appeal on the 17th November ^jj*^ ?*** 
1858, under the following certificate recorded by Messrs. J. H. x 3the fetban- 
Patton and A. Sconce. **_ "* &* pro- 

" This suit w*$ instituted) tf> recover the balance of a debt due on the agS!t\>f *l 
a kisibwndee, together with interest The first court dismissed the djedo^piiiici- 
claim ; but as the judge has decided for plaintiff, defendants (the ^^'ora^ 
petitioners) show three grounds of special appeal tenttothepiain- 

" First, it k said, that the substantive debtor is admitted by plain- ^-^J^ 
tiff to be Ajeeba Beebee alone, and, accepting the histtmndee filed butnottheprin- 
by ph*jntiff to bo established, the fact that the name of Ajeeba JJgJjE? §8&A 
Beebee was signed on Jier behalf bv her son Gholam Kullumdee, So much of 
does not entitle the plaintiff to a judgment against him. SiniMnLbSi 

" The zillah judge, we observes, assigns no special reasons for hold- the son liable 
ing Gholam Kulh^n^ee to be aopwejable for the debt as well as ^ e * he ^J^S" 
his mother; and, entertaining doubts as to his legal liability, we u3 spedmTap- 
admit the special appeal, to try whether the judge's decision snould p^ decreed, 
not be amended on that point ** ** 

" Another point taken by petitioners is, that the judge was not 
competent, without special cause, to take evidence for the plaintiff 
which had not been filed before the first court ; and, a third, that 
the judge has not considered whether the son Gholam Kullumdee 
was empowered to sign the kistbundee on the port of his mother. 
But, as it appears to us, that the judge was legally competent to 
take fresh evidence at his discretion, and, as he appears, from all 
the circumstances of the case, to have considered that the son acted 
with the knowledge of his mother, we see no grounds to refer 
these points in special appeal." 
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Judgment. 

This special appeal has been admitted to try whether, as the 
plaintiff admits that his substantive debtor was Ajeeba Beebee, and 
as the judge finds that the kistbundee on which the suit was based 
was executed by her son, necessarily, on the plaintiff's admission, 
on her behaHj the son was legally liable with his mother for the 
debt or not 

We think that the son must be considered, in the matter of the 
signature on the kistbwndee, as an agent acting with authority for 
a disclosed principal, his mother ; that, consequently, it was com- 
petent for the plaintiff to sue the principal alone, but not the prin- 
cipal and the agent together. We, therefore, reverse so much of 
the judge's decision as makes Gholam Kullumdee liable for the sum 
due on the Hstbundee executed by him as agent for his mother, 
and decree the special appeal, with costs. 



The 12th May 1859. 

C. B. Trevor, Esq., Judge, and E. A. Samuells and O. Loch, Esqs., 
Officiating Judges. 

Case No. 667 of 1858. 

Special Appeal from the decision of Mr. R. Abercrambie, Judge 
of Dacca, dated 2nd March 1858, affirming a decree of Mend- 
vee Mahomed Nazim Khcm, Principal Sudder Ameen of that 
district, doled 7th April 1857. 

Gogunchunder Sein and others, (Plaintifls,) Appettdmts, 

versus 
Joydoorga alias Golukbassee and others, (Defendants,) Respondents. 
Baboos Shumbhoonath Pundit, Unookoolchunder Mookerjee, 

and Kishensukha Mookerjee, for Appellants. 
Baboos Ramapersad Roy and Qopal Lai Milter, for Joydoorga, 
Respondent. 

Held, that This case was admitted to special appeal on the 10th November 
Tm^edu^ ^e! 1858 ' xmAet tte lowing certificate recorded by Messrs. J. H. 
verrioner is en- Patton and A. Sconce. 

Uterfero "wfth " Pet W° ner8 are plaintiffs in this suit. They are the sons of Kir- 
the acts of a teechiinder, who was the adopted son of one Kaleekapersad ; while 
Hindoo widow the principal defendant, Joydoorga is the widow of Obhoylochun, 

Held also, that a petition presented by the immediate reversioner, when the suit was pending * 

in special appeal, waiving his rights in favor of the plaintiffs, in order to cure the defect of 
parties, could not be admitted at that stage. 
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the adopted son of Jugutchunder, who was the son of Prankishore, 
a brother of Kaleekapersad. 

"Petitioners raise this action against Joydoorga, a childless 
widow, in order to declare that she is not competent to adopt a son 
to set laside certain alienation of her deceased husband's property, 
which she has effected, and to acquire possession of the estate which 
came to her from her deceased husband. Plaintiffs also appear to 
have added in the plaint that Joydoorga was entitled to maintenance 
only. 

" Both the lower courts have thrown out the suit, on the ground 
that, as Kirteechunder, the plaintiffs' father, is alive, the plaintiffs are 
not competent, during his life, to prefer this claim ; and the ground 
of special appeal is that, plaintiffs being' reversionary heirs, on the 
failure of their father to take steps to protect their eventual inter- 
ests, they were legally entitled to challenge the legality of the acts of 
Joydoorga, which tend materially to operate to their prejudice. It 
is not clear that, in the plaint, the reversionary rights of plaintiffs 
were relied upon. No reason appears to have been assigned for the 
silence of Kirteechunder, or for the suit being preferred by plaintiffs, 
except in their own right. But, upon the whole, we admit the 
special appeal, to try the grounds of the decision passed in the 
zillah." 

Judgment. 

The counsel for the special appellant has been unable to show 
us that, under any precedent of this Court, the more distant rever- 
sioners have, during the Kfe-time of the immediate reversioners, a 
right to sue to set aside acts done by the widow ; but they contend 
that this defect has been remedied, as the father of the appellants, 
who is the immediate reversioner, has filed a petition in this Court, 
waiving his claim to the property, and a decision of this Court, dat- 
ed 18th Februarv 1851, rertabchunder Dutt, appellant, is quoted 
to show that such an application may be received even at this stage 
of the proceedings. We concur with the lower courts in holding, 
that the suit, in its present form, cannot lie. We think that the 
immediate reversioner can alone bring an action to interfere with 
the acts of a widow in possession, and that the plaintiffs are rever- 
sioners in too remote a degree to entitle them to sue to set aside 
acts done by the widow, or to interfere with her management ; and 
we consider that the defect of parties, which is apparent in the 
present Suit, cannot now be remedied, and the decision quoted by 
the counsel is directly opposed to the admission of a petition such 
as is now sought to be filed. We reject the appeal, with costs, 
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The 12Tfi May 1859. 
C. B. Trevor, Esq., Judge, and E. A. Samu ells and G. Loch, Esqs., 
Officiating Judges. 
Case No. 772 of 1858. 
Special Appec&from the decision of Mr. E. Latour, Judge of 
the 24-Pergwinahs, dated 17th May 1858, reversing a decree 
of Mr. J. S. Bell, Offijciating Additional Prmoipal Sudder 
Ameen of that district, dated 26th June 1857. 

Shumbhoochunder Ghose, (Defendant,) AppeUant, 
versus 
Moheshchunderjititter, (Plaintiff) Rtepond&rti. 

Baboo Duxwkanath Mitter, for Appellant 

Baboo Sreenath Doss, for Respondent 
Held, that the This case was admitted to special appeal on the 18th Deoetnber 
SSf u*£i 1858 > ^^ the following certificate recoided by Messrs. H. T. 
•imply for the Baikes and D. I. Money. 

mu^UuT^pri " Petitioner, as proprietor of certain lands, iftortgaged them to the 
esed$, to which plaintiff in this action, who, in due course, issued notice of fore- 
JJSiiaJS^toJ closure ; but before the expiry of the year of grace a portion of the 
an inchoate lands was sold in execution of a decree against the petitioner, who, 
wffchheaii and a ^ eT s^^fy* 11 ? ^he creditor from the sale proceeds, had remaining 
he is apprehen! to him the balance of the price in deposit 

wve the mort- « The plaintiff in this action then instituted this suit, daimiug to 
propriateerelie bave the remaining balance held at his disposal as the equivalent 
it i? *"*?* °^ ^ ^ anc ^ s ^^ while under mortgage to him ; and the judge, on 
possession*' of ^ e reasoning that this money, being the price of the lands, now 
the property represents those lands and is subject to the lien of the mortgage, 
Kn^and for docreed the claim of the plaintiff 

the* money in " Petitioner appeals, on the ground that the lands sold in execu- 
preaOTting that ^ on must ^ considered as still burthened by the mortgage he 
portion of the created on them, and that his reserved right, namely, the right of 
itea^afreartf redemption, has been sold alone ; consequently, the mortgagee can 
rent, in alto- have no right of action against him for sale proceeds, or claim a 
^ eri ^ dn ^ right to interfere with his power to deal with the price in 
courts. any respect 

th^mOTteMreS " ^ e a ^ m ^ > ^ e sp^al appeal to try the legality of the judge's 

second suit for decisioa " 

possession of JUDGMENT. 

the mortgaged 

property, and Th e petitioner Sumbhoochunder Ghose mortgaged certain 
proceeds"**™ property, consisting of an under-tenure in the* Soonderbuns, to 

presenting land, 

is pending, he can, if he thinks fit, and if he has reasonable apprehension that the mortgagor 
intends to remove the surplus proceeds, move the court under Section V. Regulation II. of 1806, 
for the attachment of the same. 
The special appeal decreed, with costs. 
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Moheshchunder Mitter. The sum lent not having been repaid, notice 
of foreclosure under Regulation XVII. of 1806 was served on 
the mortgagor. Previously to the expiry of the year of grace a 
portion of the mortgaged property was brought to sale, in execution 
of a decree for rent obtained by the lessee of Government against 
him. The decree having been satisfied, the mortgagee now brings 
the present suit, simply for the attachment of the surplus proceeds, 
arising from the sale of property mortgaged to him, remaining 
in deposit. It appears that, after the year of grace had expired, 
and his mortgage became foreclosed, the mortgagee instituted 
another action for possession of so much of the land mortgaged to 
him as has not been sold in execution, and also for the amount of 
surplus proceeds, the attachment of which he has sued for, and 
obtained by the order of the judge in this case. 

We think that the present action, one simply for the attachment 
of surplus proceeds, to which the plaintiff considers he has an in- 
choate claim, with a view to ulterior proceedings in a subsequent 
suit, in which his right to them must be determined, is from its 
nature quite inadmissible. The plaintiff alleges that he brings it, 
being apprehensive that the mortgagor may appropriate it ere he 
is able to bring his action for possession of the property mortgaged 
to him, and for the money as representing that portion of the 
property sold for an arrear of rent. Such an apprehension, irrespect- 
ive of the nature of the suit, is* not a sufficient ground for a civil 
action ; and for this reason alone the decision of the judge must be 
reversed, and the special appeal decreed, with costs. As the mort- 
gagee's suit for possession of the mortgaged property and the 
surplus proceeds as representing land is pending, if he thinks fit and 
if he has reasonable apprehension the plaintiff intends to remove 
the surplus proceeds, it is competent to him to move the court 
under Section V. Regulation II. of 1806. Under the view which 
we have expressed above, it is unnecessary to give an opinion 
upon the point on which the special appeal has been admitted. It 
arises in the suit of the mortgagee now pending in the court below, 
and may therefore come before the Court in special appeal 
hereafter. 
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The 12th May 1859. 

C. B. Trevor, Esq., Judge, and E A. Samuells and G. Loch, Esqs., 
Officiating Judges. 

Case No. 739 of 1858. 

Special Appeal from the decision of Mr. E. Latour, Judge of 
the 24'PergunnaJi8, dated IMh May 1858, reversing a decree 
of Baboo Mohunlall Panday, Moonsiff of Kuddumgachee, 
dated 27th March 1857. 

Deenonath Roy, after him his wife Beendoobaseenee Dassee, mother 
and guardian of Hurreemohun Roy and another, minors, 
(Plaintiff,) Appdlxmt, 

versus 
Gopal Mundul, (Defendant,) Respondent. 

Baboo8 Unnodapersad Banerjee and Baiieemadhnb Banerjee, for 

Appellant. 
Baboo KishensvJeha Mookerjee and Moonshee Ameer Alee, for 

Gopal Mundul, Respondent. 

The special This case was admitted to special appeal on the 3rd December 
Stteltodete^-" 1858 > under the following certificate recorded by Messrs. J. H. 
mine whether Patton and A. Sconce. 

was unbound " f ^ jS su ^ was brought by petitioner to recover arrears of rent due 
by an admis- from the defendant, at the rate of rs. 110-8 per annum, under a 
him in°a^ther kuk 001 ^ dated 8tt Kartikh 1256. The first court gave judgment 
case,' as regards for plaintiff, but, on appeal by the tenant defendant, the zillah judge, 
hisjumma; but f or the reasons assigned in the decision hereto annexed,* has thrown 

as the special , ,, ., ° 

appellant was ou t toe SUlt. 

unable to show " The defendant denied the execution of the kuboolyut relied 
spondent 8 had upon by plaintiff, and set up eight distinct leases, of which the 
made a distinct aggregate jumma was sicca rs. 87, or Company's rs. 93-0-8, and 

admission that 

his jumma was •In this case the plaintiff sued to recover rs. 244.-12o.-190.-2c. as rents due upon 

rs. 110, and 131 beegahs 18} cottahs, for the years 1259 to 1262 B. a, as per a kuboolyut dated 

t J U Tf TT 8fch Kartikh 1256, at a jumma of rs. 110-8. 

lrabodvut on The material defence to this action was, that he held the lands in question at 

which the suit a A*"* rate under 8even distinct pottahs, which are filed, and the corresponding 

was brought, vouchers for payment of the rents. 

andtheaccounts The case between the parties is contingent upon the genuineness of the instru- 

filed in support ments declared and pleaded. 

of it, were spu- The lower court finds that the kuboolyut is established, and the jumma-wasil- 

rious, and that bakee papers support the claim; that the instalment bond, under which an attach - 

h fh a f\ ment took P lace ' show8 the rate to ** n ' lla 

by the defe ^J" The defendant appeals against this order, and maintains that his true jumma is 

the appeal was re * 87-40.-9^. He puts in the pottahs in the lower court, and maintains that the ku- 
dumissecL boolyut is false ; that he is a ryot, and that his kuboolyut would have been on plain pa- 

per ; the jumma wasil-bakee papers being also fabricated, and the kistbundee, which 
he admits, he says was writen by the naib, and this jumma of rs. 110 was included in it 
collusively by the writer, owing to an ill-feeling, in consequence of the defendant's 
having complained in the foujdaree court, in which the gomashta was punished. 
The moonsiff rejects the pottahs put in by the appellant as fabrications. 
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with respect to these deeds, the judge's remarks are : ' Tlie 
kuboolyut is incompatible with the appellant's pottahs, which I see 
no reason for discrediting, supported as they are by the numerous 
exhibits in support of their authenticity/ 

" Now the pottahs produced by defendant, seven in number, run 
from the year 1229 to 1247 ; besides which, in the year 1248, defend- 
ant shows the rent due by him for an additional portion of land 
was fixed by decree. Thus the defendant's title-deeds do not come 
later than 1248, while the kuboolyut produced by plaintiff was of 
the year 1256 ; and the plaintiff in his replication also set forth a 
kistbundee, executed by defendant on 16th Cheyt 1259, in a 
moonsifFs court, in favor of a judgment creditor, named Kasheenath 
Bose, in which the jumma now sued upon was recorded on the 
same footing as is recited in the plaint, and was secured to Kashee- 
nath Bose for the liquidation of the tenant's debt. 



They are as follows :— 












Rs. 


As. 


Gs. 


Cs. 


1. 1229, 12th Bysakh 


15 


6 


12 


3 


2. 1240, 5th Cheyt 


44 


4 


16 


12 


3. 1241, 16th Assin 


2 


2 








4. 1244, 9th Poos 


13 


3 








5. 1246, 8th Assin 


1 


12 





(purchased,traiisfernotregistered.) 


6. 1246, 8th Assin 


1 


4 








7. 1247, 27th Bysakh 


1 


2 








8. 1248, 13th Joistasper 


decree 6 


8 









Total 87 sicca, or Co/s rs. 93-0-8. 

The kuboolyut merely recites in general terms that, on measurement, 131 beegalis 
18 oottahs 8 chittacks are in the defendant's possession at 15 annas the beegah — 
rs. 123-2a.-7^.-2c., less rs. 13-2a.-17^.-2c. on account of waste land, leaving rs. 110- 8a. 
This is dated 8th Kartikh 1256 B. S. 

There is no specification of the holdings of this defendant. The kuboolyut is engross- 
ed on stampt paper, and it is not registered. Looking at the jumma-wasU-bakees, 
they appear to me to be wholly unworthy of any degree of credit ; the paper is 
manifestly new, they bear the signature of a mohurrir, they purport to be for nine 
years. I place no credit on them. 

The appellant puts in, to support his pottahs, all the different payments he has 
made, as evidenced by the receipts in exhibit. These are very numerous ; and it is 
exceedingly improbable that the defendant would manufacture seven pottahs, when 
one would do ; but other land is held under other titles, one lot he has purchased, and 
cannot get the zemindar to register his purchase. Then, too, all these numerous 
documents, showing the payments made to the credit of the different holdings. I 
consider the jumma- wasil-bakee papers undoubtedly spurious. The kuboolyut is 
incompatible with the appellant's pottahs, which I see no reason for discrediting, 
supported as they are by the numerous exhibits in support of the authenticity. In 
these cases, it is not the ryot ordinarily that resorts to forgeries. 

With reference to the juraraa-wasil-bakee papers, which 1 cannot give any 
credit to, and the exhibits filed in plea, I do not think that this judgment should 
stand. 

I am unable to state how the jumma of rs. 110 found its way into the instal- 
ment bond of the appellant's creditor, Kasheenath Bose, whether it was written as 
stated by the naib of the zemindar as a step to this action. This may be so, as he, 
Kasheenath, was summoned to give evidence by the plaintiff, and produced it by 
petition. How he should have known about it otherwise, is not clear. 

1 am of opinion that judgment should be entered for the appellant, and, accordingly, 
I decree the appeal, with costs. 
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" Under these circumstances, the ground of special appeal 
brought before us by petitioner is that, since the defendant, by deed, 
executed by himself, and delivered into the civil court, declared 
his jumma, consisting of 131 -18 J beegahs, to be assessed at 
rs. 110-8, and in his rejoinder to the plaintiff's replication in 
this suit did not deny the execution of the kistbundee, he is estop- 
ped from repudiating the statement in the kuboolyut which that 
kistbundee embodied. 

" The question thus raised appears to us to be of considerable 
difficulty. We cannot, in special appeal, re-try the judge's inference 
from the evidence ; but the point proposed by petitioner does not 
involve a reconsideration of the evidence, but rather the legal effect of 
certain acts done by defendant upon his position in this suit The 
kistbundee referred to recites two under-tenures ; one of mal land, 
consisting of 131-18J beegahs, and assessed at rs. 110-8, and 
the second of resumed land, assessed at rs. 6-1-6, or in all 
ra 116-9-6 ; and plaintiff, as already said, in his replication adduced 
this kistbundee as corroborative of the kuboolyut ; and defendant 
in his rejoinder met this, not with any denial, but, in fact, with a 
recognition of the kistbundee, for it was observed, as we understand, 
that though his rent for all the land held by him had been raised 
by plaintiff to ra 116, this admission did not affect the present 
case. Virtually defendant accepts the assessment of 131 -18 J 
beegahs at rs. 110-8, as represented in the kistbundee ; such also is 
the Statement upon which the present suit is brought : and it 
appears to be a proper subject for consideration, whether defendant, 
by the admission made in his own pleading, is not bound by the 
statement relied upon by plaintiff, or otherwise it is not obligatory 
on defendant to prove that the rent of rs. 110-8, admitted by 
himself, does not form to the plaintiff one single cause of action. " 

Judgment. 

As the counsel for the special appellant is unable to show us 
that the defendant has any where, in his pleadings, distinctly 
admitted that his jumma was rs. 110, and the judge has found 
that the kuboolvut on which the suit is brought, as well as the 
accounts adduced in evidence by the plaintiff, special appellant, are 
spurious, and has held that the pottahs filed by the defendant are 
good and valid, we think there are no sufficient grounds for 
interfering with the decision of the lower court in special appeal 
We dismiss this appeal, with costs. 
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The 12th Mat 1859. 

H. T. Raikes, Esq., Judge, and H. V. Baylby, Esq., Officiating Judge. 

Petition No. 197 of 1859. 

Application for Special Appeal from the decision of Baboo 
Punchomwa Bwnerjee, Primwpal Sudder Ameen of Rajshahye, 
dated 206& December 1858, reversing that of Baboo Kylaa* 
chunder Deb, Sudder Moonsiff of Bavleah, dated 28th June 
1858. 

Dohee Beebee, Plaintiff, 

versus 

Lallchund and others, Defendants, Petitioners. 

Movlvee Murhwmut Hossein, for Petitioners, Ex-pcvrte. 

It is hereby certified that the said application is granted on the A remand 
foUowing ground* gEE. rf 

Petitioners were defendants in the case, and pleaded limitation be- advene party, 
fore the moonsiff, who on that ground dismissed the plaintiff's claim. 
In appeal the principal sudder ameen has overruled the limitation 
plea, and decided the case in favor of the plaintiff on the merits. 

The point pleaded by the petitioners in special appeal is, that the 
principal sudder ameen, when satisfied that the moonsiffs order 
dismissing the claim on limitation was erroneous, should have 
remanded the case for decision on the merits; by deciding it 
himself, he has deprived petitioners of an appeal on the facts to a 
second court. 

As the pleader Bhoobunmohun admits that he holds a joint vaka- 
lutnamah in this case with Mahomed Ismail, who has the deed, 
and is not in court, we have heard the case in the presence of 
Bhoobunmohun, who has examined the decision, and allows that 
there has been no decision on the merits by the first court 

This being the case, we reverse so much of the principal sudder 
ameen's finding as affects the merits, and, allowing his ruling on 
the limitation point to stand, we remand the case to the first court 
for determination on the merits, without prejudice to either party 
in appealing therefrom hereafter. 

Petitions Nos. 198 and 199 of 1859. 

We find now that the opposite party was not represented in two 
of these cases. They are, therefore, called upon to appear, and 
the remand order, as respects those cases, postponed for the present 



Digitized by VjOOQlC 



( 628 ) 

The 14th Mat 1859. 

H. T. Raikes, Esq., Judge, and H. V. Bayley, Esq., Officiating Judge, 

Petition No. 304 of 1859. 

Application for Special Appeal from the decision of Mr. E, 
F. Latour, Additional Judge of Behar, doled 9th December 

* 1858, affirming thai of Sheikh Khyai Alee Khan, Sudder 
Ameen of Gya, dated 14th June 1858. 

Chulloo Koowur, PUwnliff, 

versus 

Doyalnarain and others, Defendants, Petitioners. 

Baboos Kishenkishore Ohose and Kishensukha Mookerjee, for 

Petitioners. 
Moonshees Ameer Alee and Abbas Alee, for the Opposite Party. 

0886 1 2Jj"^ It is hereby certified that the said application is granted on the 
there w« no following grounds. 

defence, the Petitioners were the defendants in the court below, and did not 

shoSd yet have enter an appearance until the case was ripe for decision, when they 

sifted the proofs asked to be heard; but the sudder ameen, remarking that they had 

cution! 6 Pr09e " on ty presented themselves as he was recording his opinion on the 

case, refused to hear them. The suit was then decided in favor 

of the plaintiff, and the defendants appealed to the judge, who, 

after observing that the appellants pleaded sickness as cause of 

absence in the court below, gives a statement of plaintiff's case 

taken from the plaint, and confirms the decision of the sudder 

ameen. 

The special appeal is, that the judge was bound to test the 
judicial validity of the sudder ameen's decree in favor of plaintiff 
by reference to the proof on the record, as, notwithstanding they, 
the petitioners, had no opportunity of filing a defence in the case, 
they have a right to a hearing against the evidence tendered by 
the plaintiff, and the conclusions of the first court in reference 
thereto. 

It does not appear to us that the judge has looked into this case 
so as to form correct conclusions on the opinion found by the lower 
court It may be that, as no defence was placed on record, the 
judge considered there was nothing before him to refute the plain- 
tiff's statement, and, therefore, deemed it enough to ascertain if that 
statement was in itself consistent and probable ; but, although the 
defendants put forth no defence, they were entitled to have the 
case, as contained in the record, sifted and compared with the 
proofs tendered on the part of the plaintiff, and an opinion from 
the judge as to the judicial correctness of the lower court's judg- 
ment As the judge's judgment does not satisfy us that this has 
been properly done, we remand the case for re-trial. 
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The 18th May 1859. 

C.B. Trevor and E A. Samuells,Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

No. 703 of 1857. 
Regular Appeal from the decision of Baboo Gobindchwider 
Chowdhree, Principal Sudder Ameen of Moorshedabad, 
dated Wh May 1857. 
Bejoy Gobind Bural and another, (Plaintiffs,) Appellants, 

versus 
Messrs. R Watson and Co., (Defendants,) Respondents. 

Baboo Dvxirkanath MiMer, for Appellants. 
Baboos Ramapersad Roy, Unnoaapersad Banerjee, and Asltoo- 
tosh Dhur, and Mr. R. T. Allan, for Respondents. 

Suit valued at Rupees 5250-4-0. 

This suit is brought for the removal of a ferry lately esta * fi J I u ,ltiflfe8 ^j 
blished by the defendants, between and in the vicinity of two ferries f a fewyrecent- 
belonging to the plaintiffs, whereby the collections from these ferries ly established 
have been materially diminished and consequent damage has ^ e defen ^S^ 
accrued to the plaintiffs. The ferries claimed by plaintiffs are of their femes, 
situated at Rughonathgunge and Dufferpoor, and are, as alleged by SJat^beS^r- 
them, public ferries settled with them, the collections from which ries were pub- 
form part of the assets of their permanently-settled estate. In Jj^jfi? 11 ^ 
Jeyt 1262 (1855) the defendants opened a new ferry at Kallye, Clause l, See- 
where they have established a new bazaar. The ferry was put {^^vi^iaS" 
a stop to by the magistrate on plaintiffs' application, but, on and that the 
appeal, the magistrate's order was reversed ; and plaintiffs now 2^ 1Ubm |2^ 
bring the present suit to rescind the order of the judge, to had injuredthe 
remove the defendants' ferry, and to recover damages consequent collections at 
on the loss of collections occasioned by the establishment of fc Sefi,"*^^ 
the new ferry. The grounds on which the removal of the ferry though the col- 
is sought are two : first, that plaintiffs' own ferries are public th^plaintS? 
ferries within the meaning of Regulation VI. of 1819, and, therefore, femes were in- 
by Clause 1, Section VI. of that law, the defendants have no right to 2sfto oftiie w! 
open a new ferry in their vicinity ; and, secondly, the defendants mindaree when 
have no right to the land on either bank of the river, that on the l ^ e ^ S3*£ 
east belonging to Government, and that on the west to the those femes did 
plaintiffs. "Jj^" 1 con ^- 

Defendants state that they have established a bazaar at Kallye, within °°the 
in their own zemindaree, and have opened a ferry for the conveni- jj^Svi^f 
ence of parties coming to the bazaar ; that the land on the eastern fsio, and that 

no action for 
damages could be brought, on the ground that the establishment of the new ferry was 
detrimental to the collections hitherto realised at the old. 
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bank of the river belongs to them, and, though that on the west 
bank may belong to plaintiffs, yet that is no reason for putting a 
stop to their ferry, as there is a public road and ghat on the west- 
ern bank, to which it plies, ana plaintiffs have suffered no injury 
from the establishment of the new ferry. 

The principal sudder ameen dismissed the plaintiffs' suit, and 
they file an appeal, urging that, as the establishment of the defend- 
ants' ferry in the vicinity of their ferries is injurious to them, and 
as their ferries are public ones, the defendants' ferry should be 
removed. The counsel for the plaintiffs, when the case was up for 
hearing, wished to add a further issue, that, as the land on the 
western bank of the river belonged to the plaintiffs, the defendants 
had no right to trespass on their property ; and he urged that the 
suit was brought, not merely for loss of collections by the opening 
of the defendants' ferry, but also for damages for trespass com- 
mitted on plaintiffs' land. This application Was rejected, as it was 
evident from the plaint, that the object of the suit was to recover 
damages on account of loss of collections, and to remove the defend- 
ants' ferry, not because the defendants committed trespass, but 
because the continuance of defendants' ferry was injurious to the 
plaintiffs' collections ; for, the fact of the land on the west bank 
of the river being the property of the plaintiffs, is merely mention- 
ed incidentally in the pleadings, to show that the defendants had 
no right to establish a ferry at that spot, and not as a ground for 
claiming damages on account of trespass committed. 

With regard to the relief sought by the plaintiffs, we do 
not think the Court can give it, or award damages arising 
from the loss of collections consequent on the opening of the 
defendants' ferry, as prayed for in the present suit. The 
plaintiffs' ferries are not public ones within the meaning of 
Regulation VI. of 1819, and, consequently, Clause 1, Section 
VI. of that law cannot be applied. The defendants plead that 
the land on one bank of the river belongs to them, and plain- 
tiffs are not in a position to question this allegation, for they admit 
that they have no right to it If it belongs to the defendants> they 
have a perfect right to establish a ferry in any part of it ; and, 
though such ferry should prove detrimental to the collections 
hitherto realised at the plaintiffs' ferries, yet, we think, no action 
for damages could be brought on such an account It is unnecessary 
for us to consider whether an action would Ke for trespass on the 
plaintiffs' land, for the question is not before us. We dismiss the 
appeal, with costs. 
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The 18th May 1859. 

C. B. Trevor andE. A. Samuells, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 686 of 1858. 
Special Appeal from the decision of Peareemohun Baneryee, 
Principal Sudder Ameen of Beerbhoom, doled 22nd April 
1858, affirming a decree of Moulvee Tofeil Ahnwd, Moonsiff 
of Kenxdra, doled 7th December 1857. 

Sreenath Chatterjee and others, (some of the Defendants,) 

Appellants, 

versus 

Ramdeen Bhuttacharj and others, (Plaintiffs,) and Buddunchun- 

der Bhuttacharj and others, (Defendants,) Respondents. 

Baboos Ramapersad Roy and Premchand Paid and Moonshee 

Ameer Alee, for Appellants. 
Baboos Kishenkishore Ghose and Bhoobwimohin Roy, for 

(Plaintiffs,) Respondents. 

This case was admitted to special appeal on the 17th November In »" «nt to 
1858, under the following certificate recQrded by Messrs. J. H.JjjJJJ^ fm^ m 
Patton and A. Sconce. doo wido*, H- 

" This suit was instituted by Ramdhun Bhuttacharj and others, J^tedSth! 
to acquire a 2-17-3-1 share of kismut Kotaleedanga, as male previous to 
heirs of Gobindram, deceased. It appears that Gobindram held^ g the ^ 
in all a 4-6-2-2 share, and that, on his death, he was succeeded by have merely a 
his widow Moornomoyee ; that she died on 27th Cheyt 1259, «^d SSSf^lu the 
plaintiffs, asserting that the above 2-17-3-1 share devolved upon property, 
them, and that they were dispossessed on 25th Bysakh 1250, 
brought this action in the month of Assin following. Both the 
lower courts have decided for plaintiffs ; and the grounds of special 
appeal taken by petitioners, defendants, are as follows. 

First, it is contended that, as petitioners rely on a deed of sale 
executed in their favor on 4th Poos 1242, by the widow 
Moornomoyee, and they held possession of the lands from that date 
to the date of suit, the claim is barred by the law of limitation. 

Second, that the onus of proving that the purchase money, rs. 
645, was appropriated to religious purposes, in which the deceased 
Gobindram and his widow were interested, as well as the 
maintenance for the widow, lay on plaintiffs. 

Third, that plaintiffs, suing for possession in immediate succession 
to the widow, were bound to prove that the widow had possession 
of the lands during her life-time. 

Fourth, that plaintiffs knew of the sale made to petitioners in 
1242, and took no steps, before institution of this suit, to contest 
the purchase. 

M 3 
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" We observe, that the principal sudder ameen, holding the widow 
Moornomoyee to be incompetent to effect the asserted sale in favor 
of petitioners, has ruled that 'cause of action to the plaintiffs arose 
with the widow's death, and not with the date of sale. Possibly the 
principal sudder ameen is right in his judgment in this matter, but 
the question is of importance, and should, we think, be determined 
by a full bench. Looking at the case in this light, the principal 
sudder ameen has not entered into the authenticity of the petition- 
ers' purchase, or into the fact of the possession asserted by them. 
If, therefore, the principal sudder ameen should have erred' on the 
point of limitation, the third question raised above may also have 
to be considered. 

"With respect to the second ground taken by petitioners, it 
appears to us that the principal sudder ameen has not erred, in 
holding that the defendants have failed to prove that the purchase 
money had been appropriated to the purposes which the law 
would recognise as a ground for valid sale. 

"Upon the fourth point, petitioners fail to set before us any 
proof of this issue being raised in their pleadings. Upon these 
two last points the petition is rejected, J>ut we admit the special 
appeal on the other two." 

Judgment. 

We find that the point of limitation was decided in this Court 
on the 27th January 1857, when the suit, which had been dismissed 
by the lower court, on the ground that it was barred by the statute 
of limitations, was remanded for trial on its merits. It has uniform- 
ly, and with reason, been held in this Court, that limitation in cases 
such as this was from the widow's death. Until that event occurs, 
the interest of the husband's heir at law is merely Contingent, 
although he, no doubt, has it in his power to sue during the widow's 
life-time, if he should consider it necessary for the protection of, 
his interests as iteversioner. 
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The 18th May 1859. 

C. B. Trevor and E. A.Samuells, Esqs., Judges, andO. Loch, Esq., 
Officiating Judge. 

Case No. 673 of 1858. 

Special Appeal from the decision of Mr. E. Dacosta, Principal 

Svdder Ameen of Tirhoot, dated 18th March 1858, a$rm- 

vag a decree ofMovlvee Abool Burktri, Moon&iffof Dwrbungah, 

dated 21st March 1857. 

Wooma Misserain and another, (two of the Defendants,) Appellants, 

versus 
Byjnath Misser and others, (Plaintiffs,) and others, (Defendants,) 

Respondents. 

Baboo Kaleeprosunno Dutt, for Appellants. 
Baboo Kishenkishore Ohose and Moonshee Albas Alee Khan, 
for Respondents. 

This case was admitted to special appeal on the 1 1th of Novem- n ^tln^which 
ber 1858, under the following certificate recorded by Messrs. J. H. the m»in prayer 
Patton and A. Sconce. ? f the piaintiffe 

" This was a suit brought for the purpose of setting aside an b y right^iiS 
alienation made by the petitioner Roopa Misserain, in favor of the heritance, it is 
second petitioner, Mahadeo Dutt, on the footing of a karta-putur Jo tte^urt^on 
on her adoption. The lower courts have decided for plaintiff — that claim fiui- 
the principal sudder ameen remarking, that the alienation had jjjf;; a^J^ 
not been made for any purpose recognised by the shastras ; that ation of point* 
the widow was incompetent to alienate to the prejudice of her J^a^Tto^e 
husband's heirs ; and that the widow could not adopt Mahadeo main one, and 
Dutt without her husband's permission. w, "f?u T^° 

* ^ niiriofl bv t)l&iu« 

" The first point taken in special appeal is, that the ground of the tiffs only m or- 
plaintiffs' action was, that they were the immediate heirs of the d {* t J? remo ™ 
deceased, the widow Mussumat Roopa being entitled to maintenance their iinmcdiate 
only, and, this plea failing, it was not competent to give plaintiffs possession. 
further relief Petitioners, however, have failed to show us that the °dedskm of 
they raised this issue in appeal before the zillah court the lower court, 

" Neat, it is contended that, though the widow is not competent, SLd^ 1 "T 8 ^ut 
without her husband's permission, to adopt a son who should in- and adoption in- 
herit her husband's property, she may legally adopt a son by the iu^tho^pSfi 
ki/rteema form, who should be entitled to succeed to her own estate, appeal diBinisa- 
Petitioners quote page 101, volume I. Macnaghten's Hindoo Law, ed » wlth CU8ts - 
in support of this argument ; and we admit the special appeal, to 
consider whether the decision of the principal sudder ameen should 
not on this point be modified. 

" Thirdly, it is said that, even for the inheritance of her husband's 
estate, it is competent to the widow to designate a karta-putur, who 
should be competent to perform the ceremonies of her husband's 
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&hradh t i. e. that the duties and the rights of the next male heirs 
of her husband may be set aside at the discretion of the widow. 
But petitioners have not quoted any authority to countenance this 
doctrine. 

" Lastly \ it is said that the decision of the lower cqurt is too gene- 
ral in so far as it may be taken to prohibit alienations which, under 
the law, a widow may be competent to effect It seems to us, 
however, that the principal sudder ameen has not gone beyond the 
issue raised in the suit before him," 

Judgment. 

The plaintiffs sued for possession of certain property which was 
in the present possession of the defendant, who is only entitled 
to maintenance, and which was theirs by right of inheritance, by 
reversal of a deed of gift and adoption executed by the defendant 
in favor of Mahadeo Dutt They sued also for the registration 
of their names. 

The lower court held, that the defendant was entitled to retain 
possession of her husband's property during her life-time, but with- 
out the power of alienation ; that the adoption made by her of, 
as well as the deed of gift to, her husband's nephew, Mahaideo Dutt, 
was illegal under Hindoo law. 

The principal sudder ameen affirmed in appeal the decision of 
the mponsiffi 

It is now urged in special appeal that, as the plaintiffs' suit was 
brought mainly for immediate possession by right of inheritance, 
and as they have been unsuccessful on this point, &nd the widow has 
been declared entitled to possession of her husband's property for 
life, the lower courts should at once have dismissed plaintiffs' claim, 
and not have gone into subordinate points, which were only depend- 
ent on the decision of the main point being given in their favor. 

On reverting to the plaint, we think it is beyond doubt that the suit 
of the plaintiffs was mainly for possession by right of inheritance. The 
plaintiffs allege that the petitioner Wooma Misserain was only 
entitled to maintenance, and they pray that the deed of gift and 
adoption executed by defendant, on the supposition that she has no 
right in the property, should be set aside. The lower courts have 
found that the defendant is entitled to possession during her hus- 
band's life-time, without the power of alienation, and they have also 
found that the deeds of gift and adoption executed by her are 
invalid under Hindoo law. 

We think that, as the main prayer of the plaintiffs, that for pos- 
session by right of inheritance, has failed, it was not competent 
to the lower courts to enter in this case into a consideration of 
points which were made in the plaint only auxiliary to the main 
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one, and which were only raised by plaintiffs in order to remove obsta- 
cles to their immediate possession. As, however, the widow herself is 
an obstacle to them, and their right to immediate possession, by virtue 
of inheritance, has failed, the suit of plaintiffs, as brought by them, 
should have been at once dismissed. Under this view we reverse 
so much of the decision of the lower court as declares the deed of 
gift and adoption invalid, and decree the special appeal, with costs. 
The widow being in possession, it is of course competent to plaintiffs, 
as the heirs of her husband, and reversioners, to protect their 
interests in any way they may think most advisable. 



The 18th May 1859. 

C. B. Tkevor and E. A. Samtjells, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Special Appeals from the decision of Mr. E. Latour, Judge 
of the Z&-Perguwimhs, dated 20th May 1858, reversing a 
decree of Baboo Nedmonee MUter, Moonsiff of Ghowkee Swlkea, 
dated 8th June 1857. 

Case No. 745 of 1858. 

Anundchunder Mytee, (one of the Defendants,) Appellant, 

versus 
Imamoodeen Sheikh, (Plaintiff,) and Bholanath Koond Chowdhree 
and others, (Defendants,) Respondents. 

Case No. 746 of 1858. 

Anundchunder Mytee, (one of the Defendants,) Appellant, 

versus 

Guzzuboodeen, (Plaintiff,) and Bholanath Koond Chowdhree and 

others, (Defendants,) Respondents. 

Case No. 747 of 1858. 

Anundchunder Mytee, (one of the Defendants,) Appelkmt, 

versus 
Kamoo Sirdar, (Plaintiff) and Bholanath Koond Chowdhree and 
others, (Defendants,) Respondents. 

Case No. 748 of 1858. 

Anundchunder Mytee, (one of the Defendants,) Appellant, 

versus 

Torab Mundul, (Plaintiff,) and Bholanath Koond Chowdhree and 

others, (Defendants,) Respondents. 
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Case No. 749 (rf 1858. 

Anundchunder Mytee, (one of the Defendants,) AppeUcmt, 

versus 

Kumuroodeen Sirdar, (Plaintiff,) and Bholanath Koond Chowdhree 

and others, (Defendants,) Respondents. 

Baboo Kaleeprosurmo Dutt, for Appellant. 

Moulvee Murhumut ffossem, for (Plaintiffs,) Respondents. 

Case No. 750 of 1858. 

Bholanath Koond Chowdhree and others, (some of the Defendants,) 

Appellants, 

versus 

Madhubchunder Majee, (Plaintiff) and Syud Owlaud Alee, for self 

and as heir of Nuzzeer Alee, (Defendants,) Respondents. 

Baboo Kaleeproswmo Dutt, for Appellants. 

Moulvee Murhumut Hossem, for (Plaintiff,) Respondent 

civ^uit^set These ca8ee Were admitted to special appeal on the 7th Decem- 
wride 8U E sum- ber 1858, under the following certificate recorded by Messrs. B. J. 
y decree is Colvin and G. Loch. 

an appeS^it " The petitioner had gained certain summary decrees against cer- 
» •» yi tain ryots, who, having sued for their reversal, had their suits dis- 
more^n other missed by the moonsiff in affirmation of the summary decrees, 
words, although The judge has, however, in appeal, reversed the moonsiffs decisions, 
tried 88 ty to the thereby setting aside the summary awards. The judge has con- 
civil authorities sidered that these awards were founded upon no evidence. It is 
that to*edbefore objected, in special appeal, that the judge should not have over- 
the revenue looked the moonsiffs decrees, which he has done entirely, and 
S^i^tJ^" considered only the summary cases, whereas the moonsiffs decisions 

ii08 are not con - _ ,« / i i /» *i • 

finedtothesanie were those in appeal before him. 

c^Sdto that " ^ e ac ^ m ^t these special appeals, to try the correctness of the 

which was filed judge's orders/' 

^roceeo^r 837 JUDGMENT. 

Held, also, 

that civil suits The petitioner in these six cases sued summarily certain ryots, 
to^everse^smn- mainly on their kulwolyuts, and obtained decrees against 
mary decrees them. Suits were subsequently instituted by the ryots in the civil 
semwnceof their cour t> *° *&t aside those summary decrees. They were dismissed 
illegality, or of by the lower court ; but on appeal, the judge reversed the 
their non-con- or( | er f th e lower court, holding that there was no legal evidence 
justice. In the before the collector at all, and that, consequently, any decision not 
foraer t / ;1<w ! 8 ° f f° un ded on evidence is, as a judicial proceeding, utterly bad ; those 
lity of the sum- decisions cannot stand. 

mary decree i* 

the sole point in issue. In the latter, the sole issue is on the merits, and the civil courts have 
only to look to the matter in issue as it is before them, and not as it was before the revenue court. 
Case remitted to the judge for re-investigation with reference to the Court's remarks. 
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It is now urged before us by the respondent below that, as the 
present cases were brought to reverse the summary decrees on the 
merits, the judge should have looked at the evidence on the record 
before him, and not have decided the appeal from the moonsifPs 
decree by a reference to the decree of the collector, but qfter a 
consideration of all the evidence which had been before the moonsifE 

A civil suit brought to set aside a summary decree is not simply 
an appeal It is an appeal, and something more ; in other words, 
although the issue to be tried by the civil authorities is identical 
with that tried before the revenue court, the parties are not con- 
fined to the same evidence, but they can, to any extent, that they 
may feel inclined, add to that which was filed in the summary 
proceedings. 

Civil suits can be brought to reverse summary decrees, either in 
consequence of their illegality, or of their non-conformity with justice. 
In the former class of cases, the legality of the summary decree is 
the sole point in issue. A case of this character is to be found 
reported at page 1780 of the Decisions of 1858, in which the civil 
suit was brought to reverse the summary eayparte decrees passed 
by the collector, inasmuch as the processes, required by Clause 3, 
Section XVIII. Regulation VIII. of 1819 to be taken out against a 
defendant before an ecc-parte decision can be passed against him, 
had not been properly issued. The Court found that the processes 
had not been taken out as required by law, and it consequently, 
in special appeal, affirmed the order of the judge, reversing the 
summary decree on that ground. In the latter class pf cases, viz. 
that of civil suits, brought to reverse summary decrees on the 
merits, the sole issue is on the merits, and the civil courts have 
only to look to the matter in issue as it is before them. Any 
defective enquiry by the collector, if that defect be supplied before 
them, would be no cause for reversing the summary decree ; neither 
would any irregularity before the revenue court be alone in such 
a case sufficient for the reversal of that decree in such cases, as 
has been held by this Court in the case of Meer Mahomed Tukee, 
appellant, versus Seebram Ghosal, * respondent. The whole merits 
of the claim, as it is before the civil court, and not as it was before 
the revenue court, is to be regarded, and a decision come to, founded 
on such a consideration. 

The present Suits are clearly within the category of the cases last 
mentioned It was, consequently, incumbent on the judge to have 
looked at the whole matter in issue as it is on the record before 
him, and not as it may have been before the collector ; and, as he 
has not so acted, his present decision cannot stand. We remit the 
oases to the judge, with directions that he re-investigate them, 
keeping in mind the remarks which have been made above. 

• Decisions of 1850, page 200. 
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The 18th May 1859. 

H. T. Raikes and J. H. Patton, Esqs., Judges, and H. V. Batley, Esq., 
Officiating Judge. 

Special Appeals from the decision of Mr. R AbercromMe, Ad- 
ditional Judge of Ckittagong, dated 9th June 1857, revers- 
wig a decree of Moulvee Ameeroodeen, Moonsiff of Deeang, 
dated 16th February 1856. 

Case No. 8* of 1858. 

Musst Sabirra Beebee, (Plaintiff,) Appellant, 

versus 

Musst Dewan Beebee and others, (Defendants,) Respondents. 

Moulvees Murhumut Hossein and Ahmed Alee, for Appellant 
Moulvee Aftaboodeen Mahomed, for Azuloodeen Mahomed, Re- 
spondent 

Case No. 85 of 1858. 

Jehan Buksh and Kureem Buksh, (Plaintiffs,) Appellants, 

versus 
Azuloodeen Mahomed and others, (Defendants,) Respondents, 

Moulvee Ahmed Alee, for Appellants. 

Moulvee Aftaboodeen Mahomed, for Respondents. 

Case No: 86 of 1858. 

Musst Sabirra Beebee, (Plaintiff,) Appellant, 

versus 

Azuloodeen Mahomed and others, (Defendants,) Respondents. 

Moulvee Ahmed Alee, for Appellant. 

Moulvee Aftaboodeen Mahomed, for DeWan Beebee, Respondent 

The collector Thesb cases were admitted to special appeal on the 2nd Febru- 
^"* p ^rtST "7 1858 > under the following certificate recorded by Messrs. A. 
and engaged Sconce and J. S. Torrens. 

meedar* *thin " '^ 1G P^^oner was Pontiff in this suit, which she instituted to 
it, reeerving set aside the sale of a talook belonging to her, which had been 
right of sale of gold f or arrears of rent under the provisions of Regulation VIII. of 

the shikmee, -• ftl q 
the tenure was lolU. 

a Rakbie one « It appears that the talook in question is a sub-tenure within the 
meaning of s*£ estate named turuf Kolabeebee, which, by purchase, had become the 
tion yiii. Re- property of Government ; that on re-settling this estate the collector 
of la i8i9 ; VI but inserted a condition in the plaintiff's kuboolyut, to the effect that, on 
the zemindar arrears being due thereon, the talook should be liable to be sold for 
a nl farmOT d had ^eir realisation ; and that, subsequently, the estate was farmed to 
power to sell Sheikh Obedoollah Khan, by whose representation the sale now 
dCTofti^oon- coastal was applied for, and through the collector, carried through. 

siff upheld against the decision of the judge. 
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^The first court quashed the sale, but plaintiffs suit has been 
dismissed by the judge ; and the ground of special appeal is that, 
granting that the collector, acting for Government, on the footing 
of a zemindar, might have enforced the condition of the kuboolyut, 
by selling the talook for arrears of rent under the provisions of 
Regulation VIII. of 1819, nevertheless, the collector was not com- 
petent to transfer to a farmer the same power to sell. Petitioner 
grounds her plea on the Constructions Nos. 461 and 523. 

" The zillah judge takes the distinction, that the Constructions in 
question may apply to putnee talooks, but not to other talooks 
salable under the same law. We observe, however, that the Con- 
structions were based on the presumption that the powers of sale, 
conferred by Regulation VIII. of 1819, applied personally to pro- 
prietors only, and, possibly, the same principle applies to sales of 
tenures salable under Section VIIL as of purely putnee talooks. 
But the proper legal effect of Constructions Nos. 461 and 523 is a 
matter of much importance. These Constructions seem to rule that 
the right, secured to a zemindar by Regulation VIIL of 1819, to 
effect a sale cannot be assigned by him to a farmer who, under the 
conditions of his lease, becomes the representative of the zemindar. 

" We admit the special appeal, to try the issue raised by petitioner/' 

Judgment. 

The finding of the judge in this case, on the facts, is as follows. 
The plaintiff held a shikmee tenure in an estate purchased by 
Government, and the collector, after the sale, altered the engage- 
ment of the under-tenant, and inserted a clause to the effect that 
a right of sale was reserved with the Government, as zemindar, 
under the provisions of Regulation VIIL of 1819. Subsequently 
the estate was let in farm to the defendant, and the engagements 
of the talookdar made over to him ; and the farmer, in conformity 
with the Clause above mentioned, procured the sale of plaintiff's 
tenure under Regulation VIIL of 1819. Plaintiff, on the ground 
that such sale is invalid under Constructions Nos. 461 and 523, sued 
to set it aside. The moonsiff applied those Sections, and reversed 
the sale ; but the judge has held that, as the tenure is not a putnee 
tenure, though the sale was held under Regulation VIIL of 1819, 
the Constructions quoted, applying to putnee tenures only, are no 
bar to the sale of plaintiff's shikmee talook at the request of the 
farmer. The special appeal is apparently admitted to try the vali- 
dity of the judge's ruling. 

We are of opinion that the clause inserted by the collector, by 
which a right of sale in the course of the year is reserved to the 
Government, clearly brings the plaintiff's tenure within the descrip- 
tion given in Section VIIL Regulation VIIL of 1819, of tenures 
salable under that law ; and as the power of sale is conferred by that 

N 3 
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section on zemindaree proprietors only, and Constructions Nos. 461 
and 523 declare that proprietors cannot delegate this power to 
farmers, the sale in this instance, made by a former, is contrary to 
law ; and, therefore, under the authority of the Constructions above 
specified, the order of the judge is set aside, and that of the moonsiff 
upheld, with costs. 

The abote decision governs cases Nob. SB and 86 of 1858. 



The 18th May 1859. 

H. T. RAiKESand J. H. Patton, Esqs., Judges, andH. V. Bayley,Esq., 

Officiating Judge. 

Oases Noa 542, 543, and 544, of 1858. 

•Special Appeals from the decision of Mr. E. Jenkins, Addition- 
al Judge of Sarun, doled 152& Jaaiwiry 1858, reversing a 
decree of Syud Mahomed Wajid, Moonsiff of Sewan, dotted 
V7th May 1856. 

Dabeechurn, (Plaintiff,) Appellant, 

verms 

Bheem Roy and others, (Defendants,) Respondents. 

Baboo Kishensukha Mooherjee, for Appellant 

Baboo Ramvapersad Roy and Moonshee Arneer Alee, for Nubbee 

Buksh, Respondent 
Baboo Unnodapersad Ba/neiyee, for Respondents. 

There not These cases were admitted to special appeal on the 30th August 
SSfiJS^lSW, tinder the following certificate recorded by Messre. a B. 
theiower court's Trevor tindH. V. Bayiey. 

P^^^- " Plaintiff sued the village proprietors for possession of 33-17 of 
land appertaining to the village of Jasowlee IBahowlee, in virtue of 
a, mookurruree pottah, dated Asein 1248. 1%e moonsiff gave plain- 
tiff a decree for half the ciaim, he being of opinion that the claim 
of one Nubbee Buksh to 8 annas share of the village, in virtue of a 
conditional sale, which had been foreclosed at the date of the grant- 
ing of the pottah, was a valid one. 

" Three appeals were preferred to the judge against the moon- 
siffs decision : one by plaintiff, who claimed a decree in full ; another 
by tfce village proprietors, who allege that the deed propounded by 
plaintiff is spurious ; and a third by Nubbee Buksh, who demands his 
costs, which had been refused to him by the moonsiff. The judge 
was of opinion tihat the execution of the pottah was not proven. ' It 
does not bear/ he remarks, * the signature of any parties, either that 
of the village proprietors, who are said to have granted it, or of any 
subscribing witnesses, in whose presence its execution was com- 
pleted? He therefore considered it a worthless document, and 
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dismissed the plaintiffs appeal, and decreed the appeal of Nubbee 
Buksh and the village proprietors. Against the decision passed in 
these three cases plaintiff below now appeals specially. He urges : 
lst> that the judge has misread the pottah, that in the place of con- 
taining no name it contains the names of Juggul and Issur, the owners 
of one 8 annas, and Ramchurn and Qunnes, the owners of the other 
8 annas, of the property ; and 2nd, that if there were no subscribing 
witness to the aeed, the judge should have looked at the other evi- 
dence, both documentary and oral, filed by petitioner, and on the 
record. 

" We think the decision of the judge is erroneous on the first point 
and defective on the second We, therefore, admit the appeal, to try 
whether the case should not be remanded to him for re-investiga- 
tion." 

Judgment. 

Now that the original pottah has been produced before us, we find 
that the judge was quite right in holding that it does not bear the 
signature of the parties executing it, or of any subscribing 
witnesses. There has been, therefore, no miscarriage on the part of 
the lower court, as assumed in the certificate ; and we dismiss the 
appeal, with costs. 

This decision governs the cases numbered severally 54?3 and 544. 



The 18th May 1859. 

H. T. BilKESand J. H. Patton, Esqs., Judges, and H. V. Bayley,Esq., 
Officiating Judge. 

Case No. 609 of 1858. 

Special Appeal from the decision of Baboo Taruknath Sein, 
Prmtipcu, Sudder Ameen of the 2^-Pergunnahs, dated 24*th 
February 1858, affirming a decree of Mr. 8. Wright, Moonsiff 
of Mamktollah, dated ISih March 1857. 

Bydnath Dass, (Defendant,) Appellant, 

verms 

Gooroopersad Roy Chowdhree, (Plaintiff,) Respondent. 

Baboo Dvrwnatk Bose, after him Baboo Bamanath Bose, for 

Appellant. 
Baboos Shumbhoonath Pundit and Kishmkishore Ohose, for 

Respondent. 

This case was admitted to special appeal on the 23rd September Special ap- 
1858, under the following certificate recorded by Messrs. C. B. {**/ ^^J 6 ^ 
Trevor and H. V. Bayley. not h P aringbeen 



tioner when he appealed from the decision of the court of first instance to the lower 
court, from the judgment of which he now appeals specially. 



urged by peti- 
appellate 
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. " Gooroopersad Chowdhree sued defendant, petitioner, for the 
amount of rent due by him for the year 1262, according to notice 
issued on him under Regulation V. of 1812. Defendant denies the 
right of plaintiff to raise his rent at all, seeing that he had a pottah, 
from the party whose right and interest plaintiff had purchased, 
fixing his rent He urged also that the notice had never been served 
upon him. 

" The moonsiff found that the pottah set up by defendant was 
not proved, and that the notice had been correctly issued under 
Regulation V. of 1812. He, therefore, gave plaintiff a decree. 
The principal sudder ameen also discredited defendant's pottah, and 
gave plaintiff a decree, making no mention of the service or non- 
service of the notice under Regulation V. of 1812. 

" Defendant nowappeals specially, urging that, until the principal 
sudder ameen has found that the notice has been issued correctly 
upon him, a decree for the increased rent for 1262 cannot be passed, 
and that, consequently, in its present form, the enquiry is defective. 

" We think that, as the plaint is laid for the sum mentioned in 
the notice, and for the very year in the month of Bysakh of which 
the notice was issued, it was incumbent on the principal sudder 
ameen to find explicitly, either from the evidence, or from the 
admission or non-objection of defendant, that the notice was form- 
ally issued ; and that, not having done this, but being altogether 
silent on the point, his decision is, in its present state, defective. 
We therefore admit the special appeal, to try whether the case 
should not be remanded, in order that the principal sudder ameen 
may supply the defect above noticed." 

Judgment. 

The point of the due service of the notice was not, it is admitted 
by the special 'appellant's pleader, a plea urged in that appeal of 
his to the principal sudder ameen from the decision in which 
this special appeal is made. The special appellant's pleader 
urges, that it was bo in the first appeal he made. But we find 
that the first appeal resulted in a remand and in a second finding 
against special appellant by the court of first instance ; but in the 
second appeal by special appellant, he did not touch the point of 
the service of notice. 

We do not, therefore, think it right to consider the point, as it 
was not urged in the defendant's appeal from the decision of which 
he now appeals specially. 

We reject the appeal, with costs. 
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The 18th May 1859. 

H. T. RAiKESand J. H. Patton, Esqs., Judges, and H. V. Baylby, Esq., 

Officiating Judge. 

Case No. 634 of 1858. 

Special Appeal from the decision of Mr. E. S. Pearson, Addi- 
tional Judge of Dacca, dated 20ih March 1858, affirming 
a decree of Mr. T. C. Pemimgton, Sadder Ameen of that 
district, dated 22nd April 1857. 

Radhakishen Chuckerbuttee and others, (some of the Defendants,) 

Appellants, 

versus % 

Golukchunder Shah and others, (Plaintiffs,) the Collector of Tip- 
perah and others, (Defendants,) Respondents. 

Baboo Uimodapersad Banerfee, for Appellants. 

Baboo Ghundernath Ghatterjee, for (Plaintifls,) Respondents. 

Baboo Ramapersad Roy, for (Collector,) Respondent 

This case was admitted to special appeal on the 28th Septem- Judgment in 
ber 1858, under the following certificate recorded by Messrs. H. ^"^S^u 
T. Raikesand J. H. Patton. April i860, Coi- 

" A similar point to the one raised in this application, namely, J^or of Tm- 
whether a putneedar, without disputing the zemindar's demand, is KSSSJal^ 
at liberty to pay in the arrears and stay the sale of the putnee ha. 
on the day of sale, or not, was admitted to special appeal by us 
on the 23rd instant, in cases Nos. 775 and 832, and we admit this 
case, and direct that it be brought to hearing at the same time as 
the other/' 

Judgment. 

The judgment in this admitted special appeal will be in accord- 
ance with the ruling of the Court, m the case of the Collector of 
Tipperah versus Golukchunder Shaha and others, dated 30th April 
1859. Appeal decreed, with costs. 
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The 18th Mat 1869. 

KT.RAiKEsandJ.ttPATT0N,E9Qa,Jtidge^aodH.V.BATLEY,Esg., 
Officiating' Judge. 

Case No. 588 of 1858. , 

Special Appeal from the decision of Mr. Charles Mackay, 
Prwwvpal Sudder Ameen of Sylhet, dated Uh March 1868, 
reversing a decree of Baboo Hurogobind Bose, Moonsiff of 
Ru880olgunge y dated 20th October 1857. 

Hurgobiad Chowdhree and others, (Plaintiffs,) Appellants, 

verms 
Sheikh Sonaoollah and others, (Defendants,) Respondents. 

Baboos Shurribhoonath Pimdil and Kishenkishore Ohose, for 

Appellants. 
Moonshee Ameer Alee and Moulvee Mahomed Ismail, for Bad- 

oollah and Ussanoollah. 

R «JJ ld ^ i jJ This case was admitted to special appeal on the 18th Septem- 
JtSedenrdted. ber 1858, under the following certificate recorded by Messrs. C. R 
Trevor and BL V. Bayley. 

" Hurgobind Roy and others, petitioners, sued Sheikh Sonaoollah 
for the recovery of certain lands appertaining to talook No. 1, per- 
gunnah kismut Uttooagram, from which plaintiffs assert that they 
were dispossessed by defendants on the 1st Poos 1249 B. E. The 
defendants pleaded the statute of limitations and other pleas. 

" The moonsiff first dismissed plaintiffs' suit, on the ground of 
limitation. The case on appeal was remanded by the judge, for 
investigation on its merits, on the 19th January 1857. A special 
appeal was then preferred to this Court against the order of 
remand, special appellant contending that the suit was barred by the 
statute of limitations. This application was rejected by the Uourt 
on the 13th July 1857. 

" On the merits before the moonsiff the plaintiffs obtained a 
decree ; and the principal sudder ameen on appeal declared the suit 
barred by the statute of limitations, — he remarking : ( A copy of an 
order of the Sudder Court, dated 13th July 1857, has been filed by 
respondent, but as that was passed on summary appeal, and with- 
out reference to the record, I do not think that order a restriction 
on me as regards the trial of the present appeal, on the ground 
taken up by this Court The moonsifFs judgment, dated 5th 
November 1856, dismissing the suit of the now plaintiffs as being 
barred under the limitation law, I consider to be a correct judg- 
ment His last decision, in reversal of his former one, appears to 
have been based solely upon the judge's remand order, dated the 
19th January 1857/ 
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" Plaintiffs now appeal specially, urging, after the non-applica- 
bility of the statute of limitations had been declared by the judge 
and the Sudder Court, it was not competent to the principal sudder 
ameen, on the ease coming up to him in appeal, from the enquiry 
made on the merits by the moonsiff, under a remand for that pur- 
pose, again to raise the point of limitation. We admit the special 
appeal to try the above point." 

Judgment. 

We are not told that the principal sudder ameen has applied 
limitation in the second instance of the case coming before his 
Court to any new finding of fact ; and following the ruling of this 
Court in the case of Oopeenath Surma Chuckerbuttee versus 
Comullochun Aitch and others, decided on the 30th March 1857, 
we remand the case to the lower appellate court for decision on 
the merits. 



The 18th Mat 1859. 

H.T. Raikes and J.H. Patton, Esqs., Judges, and H. V. Baylet, Esq., 
Officiating Judge. 

Case No. 432 of 185a 

Special Appeal from the decision of Mr. E. Jenkins, Additional 
Judge of Samm, dated 5th Jcmuary 1858, reversing a 
decree of Moulvee Alee Buksh, Moonsiff of Mussa, dated 30ih 
July 1856. 

Toolsee Mahtoon, (Plaintiff,) Appelant, 
versus 
Jumun and others, (Defendants,) Respondents. 

Moulvee Aftaboodeen Mahomed, for Appellant 
Baboo KishensvJcha Mookerjee, for Respondents. 

This case was admitted to special appeal on the 14th July 1858, g J^® plea .J3 
under the following certificate recorded by Messrs. C. B. Trevor K£Jf that a 
and H. V. Bayley. lo wer appellate 

" Plaintiff sued four defendants on a bond. The moonsiff con- £o^ too ^1 
sidered that, as one of these defendants could write, and had not ^fty of a 
himself signed the bond, he should be released ; but the moonsiff tothk» o^four 
decreed the case against the other three. On appeal by these three parties to its 
defendants, the judge held, that ' the validity of the bond is vitiated ffi^'. Md 
if there was a forged entry on it of the name of one of the supposed that, as* the 
parties to the loan, and that the appellants are clearly entitled to a JJjjjgj h ^ cr ^ 
release from a bond, the genuineness of which is not satisfactorily the deed in- 
proven/ *£* d* ? 6 " 

r ther as an in- 

terpolated document, this plea was inadmissible. 
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" He observed that the plaintiffs liad not appealed from that por- 
tion of the moonsifFs decision which had released one of the four 
defendants ; and that 'under these circumstances, the court cannot 
enter into the question whether the bond is genuine or not as against 
^dl the parties.' The judge accordingly decreed the appeal 

" The special appellant urges that die judge should have enquir- 
ed into the genuineness of the bond as it affected the other three 
defendants, inasmuch as the defendants were four brothers, and the 
three had signed the bond for themselves and the fourth. 

" We admit the special appeal, to try whether the judge should 
not have gone into the validity of the bond in respect to the three 
defendants against whom the moonsiff had considered it binding, 
and whether his decision is otherwise correct." 

Judgment. 

Although the latter part of the judgment of the lower appellate 
court states that the judge would not go into the question of the 
genuineness of the bond as against all the parties, it is clear, from 
the rest of his judgment and from the result of the appeal dismissing 
plaintiff's case in toto, that he has considered it established as a 
fact on the evidence that the bond was invalid as an interpolated 
document 

We further observe that, though the vakeel of the special appel- 
lant, when the record and the opposite party were not before the 
Court, stated that the three defendants had signed for themselves 
and ^he fourth, he has not been able to substantiate thiB in any 
way. 

We reject the appeal, with costs. 
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The 18th Mat 1859. 

H.T. Raikes and J. H. Patton, Esqs., Judges, and H. V. Baylby,Esq v 

Officiating Judge. 

Owe No. 35jl of 1858. 

fecial Appeal front the .decision of Mr. E. Jewkws, .Additional 
Judge qfTirktyt, dated 18th Jvm 1857, revwfiwg q, .decree of 
flfoulvee Syvd Alee Hosqem, Officiating Moonsiff of MvJiooa, 
dated 22nd December 1856. 

Owdan Singh and others, (Plaintiffs,) Appellants, 
versus 
Mohunt Burmo Geer, heir and disciple of Mohunt Luchmun Geer, 

deceased, (Defendant,) Respondent 
Babooe Ramgopai Ohose and Kishensukha Mookerjee, for 

Appellants. 
Baboo Unnodapersad Banerjee, for Respondent. 

;Ehis -case *ras rejected pn the 29th January 1858, under the ^f^ 
follow yag order recorded by Messrs. A. Sconce and J. S. Torrens. not specific on 

" These petitioners ,hav,e instituted this suit to enforce their right {J^^^ad^ 
to hold a nimuk sayer mehal on certain lands possessed by defendant's pos- 
defendant. The judge has dismissed the claim, remarking that J?*? ll i??i pa ? 
plaintiffs have filled altogether to show that the 51 beegahs of rent^ tied for wTth 
free lands belonging to defendant is included in their settlement, petitioners. As 
and, even if tjhis were proved, the settlement would be illegal ; for na d dedded°the 
there is no law under which such settlement could be made, so as point as a mat- 
to enable the party to interfere with the defendant's enjoyment <rf Sort could not 
his rent-free tenure. interfere. Ap- 

" The ground of special appeal is that, having the nimuk sayer **** dumi8Sfld - 
mehal of the entire village, the settlement extends to the defendant's 
lands also. But special appellants show u? no authority for this 
assertion of their r^ght ; they do not show the settlement itself, nor 
the condition of it ; nor do they rely on any law which gives them 
the right of entry on the defendant's property. Petition rejected." 

A review of the above order having been applied for, the case 
was admitted to special appeal on the 16th June 1858, under the 
following certificate recorded by Mr. A. Sconce. 

11 On the 29th January last, sitting with Mr. Torrens, I concurred 
in the rejection of an application made by these petitioners; for the 
admission of a special appeal from the judgment of the additional 
judge of Tirhoot ; and I am now asked to review that order. 

" The case relates to the right asserted by plaintiffs, petitioners, to 
give effect to their settlement of a nimuk sayer mehal over 51 
beegahs, claimed as lakhiraj by the defendant Petitioners are pro- 
prietors of a niz^mut village, named Mujlispoor Toee, and in addition . 
to their rights and liabilities under that permanent settlement, they 

o 3 
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appear to be considered also proprietors of the nimuk sayer mehal 
attached to the same village. This nimuk sayer mehal, that is, 
the control of the manufacture of saltpetre, or the levying of rent 
or dues from the karindahs employed in the manufacture, is said 
to have continued khas in the hands, of the collector till the year 
1253, and to have been settled with the plaintiffs from 1254. 
The question substantially raised by this suit is, therefore, the right 
of plaintiffs, by virtue of this settlement, to regulate the manu- 
facture of saltpetre on the 51 beegahs held by defendants. 

" In the plaintiffs' settlement, 4)elow the entry of Mujlispoor 
Toee, is entered another item called Toee Pakee, that is Toee as an 
adjunct to Mujlispoor Toee. According to plaintiffe, petitioners, 
this second entry covers the defendant's land. 

" Upon this point the zillah judge remarks, that it is not proved 
by any direct evidence, or by the information afforded by the collec- 
tor, that the second entry of the plaintiffs , settlement represents the 
defendant's 51 beegahs, otherwise called Muth Toee : and the ground 
of objection taken by the petitioners is, that the judge has mis- 
understood and misconstrued the settlement. When their petition 
of appeal was first heard, petitioners did not bring up any docu- 
ments by which we could judge of the correctness of the decree of 
the court below ; but from the papers now before me, and from the 
judgment of the first court, petitioners seem to me to make out 
a case for consideration by a rail bench. 

" Petitioners show how the sayer mehal stood in 1253, and, indeed, 
in 1252, when still khas, by producing the collector's register. In 
1252, the karindah of Toee, the pakee of Mujlispoor, was Doma 
Nooniya ; and in 1253 they were Doma and Shunkur. Further, 
it appears, that plaintiffs, when the settlement was about to be 
made in 1 254, objected, before the revenue authorities, to the sayer 
of Toee Pakee being included in Mujlispoor settlement, because the 
land was possessed by others ; but that, in spite of their objection, 
the settlement was assigned to them. Again, it appears that, 
when the survey was being made, at the express application of 
defendant, their 51 beegahs were surveyed as part of the nizamut 
land of Mujlispoor Toee. For these several reasons, there seems 
to be some reason to doubt whether the judge has rightly inter- 
preted the nature of the settlement entered into with plaintiffe, 
in so far as the extent of that settlement may be determinable by 
the existence of the sayer mehal over the disputed lands, while 
the mehal was held khas, as well as by the express terms of the 
settlement itself ; and, accordingly, I admit the special appeal, to 
try that question." 

Judgment. 

The certificate is very loose as to the point to be decided. But 
it appears to hold that the judge has miscontrued and misunder- 
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stood the'deed of settlement made with the plaintiff But we fail 
to ascertain that the deed of settlement certifies the 51 beegahs 
of land held by the defendant as part of the settlement concluded 
with the petitioners. The finding of the judge, therefore, to this 
effect, does not appear to us to involve a misconstruction of the 
document. The judge's finding on the facts, therefore, is not to be 
questioned on the ground mooted by the certificate ; and, whether 
the finding is correct or not, is not a point that we can decide in 
special appeal. We must, therefore, reject this appeal, with costs. 



The 18th May 1859. 

H. T. RAiKESand J. H. Patton, Esqs., Judges, and H. V. Ba yley,Esq. , 
Officiating Judge. 

• Case No. 469 of 1858. 
Special Appeal from the decision of Moulvee Ameeroodeen 
Mahomed Rhan, Additional Principal Sudder Ameen of 
Chittagong, dated 2nd January 1858, reversing a decree of 
Moulvee Abdool Jubbar y Moonsijf of Zorawwrgunge, dated 
25^ August 1856. 

Saadut Alee and others, (Defendants,) Appellants, 

versus 
Mussumat Kuroonamoyee, (Plaintiff,) Respondent 

Moulvee Murkumut Hossem, for Appellants. 
Moulvee Aftaboodeen Mahomed, for Respondent 

This case wasadmitted to special appeal on the 28th July 1858, ed^ 1 ^^ 
under the following certificate recorded by Messrs. C. B. Trevor on the proper 

and H. V. Bay ley. th e ueraised not 

" Mussumat Kairoonamoyee sued Saadut Alee and others for the whether^ jum- 
reversaiof the attachment of the crops under Regulation V. of ™£ wa jjj!^ e8 
1812, price of the articles attached, and damages atdouble that price. niedthe^^Xi 
The plaintiff stated that her rent to defendants was rs. 13-4, and that of ™ nt > J> ut 
she had paid the same to an ijaradar under an assignment by the Jiff* had P du" 
defendants. The moonsiff found that only one out of four co-sharers charged his rent 
of the defendants had signed the assignment ; that therefore it was J^ ' n ^^ m 
not a legal assignment, and as plaintiff acknowledged the amount ment 
of rent due to be rs. 13-4, the amount for which the attachment 
issued, her suit was dismissed. On appeal the principal sudder ameen 
reversed the moonsiffs decision, inasmuch as, under Section XIII. 
of Regulation V..of 1812, a jumma-wasil-bakee had not been served 
upon the plaintiff, and the attachment was, therefore, illegal. He 
decrees the plaintiffs claim as laid in the plaint. 

" Defendants now appeal specially, urging that the main point 
in issue was, whether the defendants had assigned the rents to 
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an ijfcradar, and plaintiff had paid the same under that assign- 
ment o* not ; thSat if the assignment was not proved 1 , then plaintiffs 
suit shotild 1 be disinisseSd ; if the assigmaent ami payment by 
plaintiff under it were ptoved, then, as nothing would be due from 
plaintiff, defendants would be justly liable ttttder Section VI. of 
Regulation XVII. of T793 ; that the finding of the principal 
sudder ameen is silent On these points, and is, in its present state, 
defective and indirect, tod dhouw be remitted to him for re-investi- 
gation. We admit tie special appeal to tr^ this point/' 

Judgment. 

As there was no dispute raised by the pleadings as to the amount 
of rent plaintiff had! to pay, if liable at all, the substantial issue 
was, whether the amount had be&n discharged as alleged by the 
plaintiff, and not whether the demand had been accompanied by 
service of a jumma-wasil-bakee account upon her. 

This, it appears to us, was the proper issue to try ; and we re- 
mand th$ case to the principal sudder ameen, that he may decide 
whether or not the rent had been paid by the plaintiff under a 
legal assignment as pleaded by her. 



The 18th May 1859. 

H. T. RAiKEsand J. H. Patton, Esq&, Judges, and H. V.Bayley,Es<>, 
Officiating Judge. 

Case No. 66 of 1858. 

Special Appeal from the decision of Mr. B. Jenkins, Officiating 
Additional Judge of Tirhoot, dated 16th April 18157, affirm- 
ing a decree of Mr. John Weston, 2nd Priiwypal Sudder 
Ameen of that district, dated lOthMdrch 1856. 

Mr. C. Swain, (one of the Defendants,) Appettcmt, 

versus 

Sheikh Reazut Alee, (Plaintiff,) and Khoorshed Alahee arid others, 

(Defendants,) Itespondents. 

Mr. R T. Allcm, for Appellant. 

Moulvee MurhwmvJt Hossem, for (Plaintiffs,) Respondents. 
Movlvee Aftaboodeen Mahomed, for Pearee Begum and Shahzadee 
Begum, Respondents. 

< JiSTf Ifw This case was admitted to special appeal on the 90th January 
plaintiff's pay- 1858, under the following certificate recorded by Messrs. A. Sconce 
Srrxc^ssTwS and J. S. Torrens. 

own share for 

defendant's benefit, it was in evidence could not include the lost for the month for which de- 
fendant claimed a set-oft 
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" This case was instituted by a z&mindar to recover from his 
co-proprietors their share of thef Qotetnment revenue which he hald 
paid on i heir account. 

" Against the present petitioner the sum of rs. 34*4-6-7, besides 
interest, natf beett aiwatded ; And the gptottnd of spefcial appeal is, that 
the judge has tot given petitioned ct6dit for the payment of rs. 
187-10 made by him into the collectorship, on the 7th Jftine 1852, 
on account of the kists of April rind May. 

" "Hie suit waff instituted on the 4*t3i July 1864, and, as appears 
from the statement of the judge, plaintiff's claim was limited to 

giyments made* by himself to the last day of payment in 1851-52. 
or that reason the judge thinks that the payment of revenue for 
the month of April in the same year 1852, made by petitioner on 
the 7th June, should not be taken into account. 
" We admit the special appeal to tiy that point." 

Judgment. 

The plefcdefr lor the special appellant had failed to show tw that 
the amount paid by hid cheat in June, referred to in the certificate, 
and which was credited by the collector on account of revenue for 
April, has a&y donneotiori with the time for which plaintiff claims 
reambursement of revenue paid by him. The afguinent of the 
pleader is that* as the plaintiff alleges that hid payments ate on 
account of revenue in excess of his own share, ftom 1841 to the 
end of 1851-52, and this covers the month of April 1852, hid 
client's payment of the kist Of that month in June, 1rhen alone it 
became due, id a sufficient release from any claim on account of 
that month, and should be given him as a set-off But we find 
that the plaintiff does not Allege any thing but payment of revenue 
due up to the end of 1852, and as this deed not include the April 
kist, which was not due until June, it does not follow from the 
words of the claim, that plaintiff meant he had liquidated the 
kist of that month, but only the kists up to that time, non-payment 
of *hich would subject the estate to sale 

But it is clear that the payments made by plaintiff, and for 
which he claims reimbursement, could not include the April kist, 
for, had he paid the kist of that month, the collector would not 
have credited defendant's payment in June to the kists of April 
and May, but the subsequent lasts. As, therefore, the finding of the 
judge is, that the April kist is not included in plaintiff's claim, and 
the fact of defendant's payment having been carried to that account 
is also prvmd facie evidence that plaintiff had not paid it, and 
special appellant is unable to show that plaintiffs claim includes 
it, we see no ground for interference with the judgment passed, 
and reject this appeal, with costs. 
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The 19th May 1859. 

H. T. Raikes, Esq., Judge, and H. V. Bayley, Esq., Officiating Judge. 

Petition No. 1159 of 1858. 

Application for Special Appeal from the decision of Mr. E. F. 
Madcliffe, Additional Judge of Chittagong, dated 5th June 
1858, reversing that of Mr. W. Cordozo, Acting Moansiff of 
Raojan, doled 12th February 1857. 

Bakir Alee, Defendant, Petitioner, 

versus 

Mahomed Rowshun, Plaintiff, Opposite Party. 

Moulvee Aftaboodeen Mahomed, for Petitioner. 
Baboos Kishenkishore Ohose and Obhoychum Bose, for the Op- 
posite Party. 

Case remand- It is hereby certified that the said application is granted on the 
"*» fo * re *^ following grounds. 

TneVwercoirt Petitioner was sued for possession of an estate which the plaintiff 
amid not, on alleged he had purchased at a Government sale ; and petitioner 
upon a apodal having pleaded that the purchase was benamee, the moonsiff at 
point ruled by once rejected the suit under Section X X. Act I. of 1845. 
whichlhe court I n •PP«^ the iudge overruled the decision on the law point, on 
of first instance the ground that the Act applies to suits brought up on such aver- 
had not taken men ts . but the petitioner naving also pleaded a deed of relinquish- 
ment of the property in suit by the plaintiff in his favor, die judge 
proceeded to try that point, and finding the deed to have been 
executed on stamp of inadequate value, rejected the deed, and 
decided the case in plaintiffs favor. 

The special appeal is that, as the first court had expressed no 
opinion on the inadequacy of the stamp, the point being one of a 
technical nature, the judge could not decide upon it in appeal 
against the provisions of Act IX. of 1854. 

We observe that the judge refers to a precedent of this Court 
of the 30th April 1855, regarding the value of a stamped deed 
not l>eing a matter cognizable in appeal when unnoticed by the 
first court ; but he holds that it is overruled by another case decided 
by the Court in 1858. The judge, however, evidently fails to 
observe that the later decision has reference to a special point brought 
under a special law, and cannot, therefore, be regarded as one of 
those general points open to appeal, and to which the earlier 
decision refers. 

As the deed of relinquishment had not been noticed by the 
first court, because the investigation there stopped at the ground 
of action and did not enter upon the question of the deed at all, 
the judge should have remanded the case for a decision on the 
merits. 
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The case is now returned that he may do so. Ordered accord- 
ingly- 



The 21st May 1859. 

H. T. Raikes, Esq., Judge, and H. V. Bayley, Esq., Officiating Judga 

Petitions Nos. 1703 and 1704 of 1858. 

Applications for Special Appeal from the decision of Mr. E. 
DaOosta, 1st Principal Sudder Ameen of Tirhoot, dated 
9th July 1858, affirming that of Movlvee Eradut Alee Khxm, 
Sudder Ameen of tluit district, dated Zkth November 1857, 
in the case of 

Bucha Chowdhree, Defendant, Petitioner, 

versus 

Purmesuree Dutt Jha, Plaintiff, Opposite Party. 

Baboo Kishensuhha Mookerjee and Movlvee Aftaboodeen Ma- 
homed, for Petitioner. 
Baboo Unnodapersad Banerjee, for the Opposite Party. 

It is hereby certified that the said applications are granted on Case remand- 
the following grounds. Jjjj b ![^i " 

Petitioner was one of the defendants in the lower court, and of Act xix. of 
was sued for damages and for the removal of bunds which had f 86 ? . C S? 0BP S; 

j . . . .r a i • .'cc lngdefaoltcould 

caused injury to the plaintiff. not apply, peti- 

Petitioner was then summoned by the first court ; and, as he ^{^J^t en * 
failed to appear, the court stated that it proceeded to decide the i„ g . a ear " 
case in accordance with Section XXIV. Act XIX of 1853, on the 
record. 

The special appeal is that, as the lower appellate court has, on 
petitioner's appeal, held that the summons alluded to was never 
served, and that the provisions of Act XIX. of 1853 were not appli- 
cable, petitioner was entitled to have his defence and his evidence 
considered. 

As the decision of the lower court absolves petitioner from the 
consequence of default prescribed by Act XIX. of 1853 for non- 
attenaance, and we presume the case to have been decided as that 
Act prescribes, we consider petitioner is entitled to have the case 
re-tried, and remand it to the first court for the purpose. 
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The 23r*> Mat 1869. 
J. H. Patton and E. A. Samuells, Esqs., Judges. 
Petition No. 873 of 1858. 
Application for Special Appeal from the decision of Baboo 
Kaskeeshur Mitter,, Prwdpofl Sudder Ameen of Hooghly, 
dated \0th March ,1358, reversing that of Mowlvee Gholam 
Rvibbanee, Moonsiff of Keerpoy, dated 9th March 18$7, in the 
case of 

CoUeqtor of Hooghly, and others, Defendants, Petitioners, 

versus 
Rajkishen Singh, PlavrUiff, Opposite Party. 

Baboo Ramapersad Soy, for Petitioners. 

d^ a pewd in t * T * s hereby certified that the said application is granted on the 

cited. P ** following grounds. 

This is one pf those ch&keran cases in the Burdwan district, of 
which several have already been remanded. This will also be 
remanded on the same grounds as the others, vide page 1162 of the 
Decisions of 1858. 



The 23rd May 1859. 

H. T. Raikes, Esq., Judge, and G. Loch and H. V. Bayley, Esqs., 

Officiating Judges. 

Case No. £0$ of 1857. 
Regular Appeal from the decision of Baboo Doorgapersad 
Ohose, AddUional Principal Sudder Ameen of Jessore, doled 
\m December 1856. 

Nobinchunder Adhikaree, (Plaintiff,) Appellant, 

versus 

Ranee Bhugobuttee Debea and others, (Defendants,) Respondents. 

Mr. R. T. Allan and Baboos Kishenkislwre Ghose and Sum- 

bhooruUh Pundit, for Appellant. 
Baboo Ramapersad Roy, for Respondents. 

Suit laid at Rupees 24y499rQ-5. 

Appeal dis- The plaintiff sues to recover possession of 3675 beegahs of land, 
?ff 'uif 1 *" 1 " as appertaining to the village of Bissonath, in his purchased estate 
product reliable of Sreepore, while the defendants assert that the land in question 
evidence that belongs to Dhee Bahadoorpore, and is part of their estate of per- 

the lands claim- t t r i 

ed belonged to gunnah Lusnkerpore. 

ins purchased The principal sudder ameen dismissed the claim, on the ground 

estate * that plaintiff had produced no reliable evidence in support of his 

claim, while the long possession of the defendants was established ; 
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and their defence of a resumption suit, brought by the Government 
for the assessment of some part of these lands, proves defendants 
to have held a substantial interest in them at the time. 

Baboo Kishenkishore Ghose, on the part of the plaintiff, informs 
us, that the only question involved in this suit is the true position 
of a natural boundary * line between the two estates ; that the 
defendants were themselves the proprietors of the two estates, and 
allowed the estate of Sreepore to fall into arrears, which was sold 
and purchased by the plaintiff; that, after plaintiff had been three 
months in possession, he was dispossessed by the defendants, 
who alleged that the lands of Sreepore extend to the Chingara khal, 
running on the north of the disputed lands, which forms the 
southern boundary of the plaintiff's property, excluding the lands 
in suit, while the plaintiff claims to carry this boundary on the 
southern side to the shanta of Bahadoorpore, so as to include the 
lands in question ; that, consequently, the point for determination is, 
which of these khals or water-courses is the boundary line 
between the two properties. 

The pleader then shows us the report of Hulaloodeen Ameen, 
who was deputed by the court to make a local enquiry, and who 
describes the water-course alleged by the defendants to be the 
natural boundary between the estates, as nothing but an artificial 
ditch, which must have been dug out, and cannot be the Chingara 
khal assumed by the defendants, while the appearance of the 
shanta on the south of the disputed lands shows it to be a water- 
course flowing from the Pudda, and is the only natural boundary 
existing between the estates, and divides the lands of the contend- 
ing parties, including those in suit within the area of the plain- 
tiff's estate. But we find the lower court has rejected this report 
as partial and untrustworthy, 1*6, because this opinion of the 
ameen in question, as to the boundary line of Bahadoorpore, is 
directly opposed to another report furnished by him in another 
and earlier case ; and, 2nd, because the moonsiff, who was subse- 
quently deputed to map and report upon this locality, describes 
the Chingara khal, which the ameen calls an artificial ditch, as a 
wide and natural water-course, and showing no signs of artificial 
construction. The rejection of the ameen's report, therefore, on 
these grounds, appears to us both reasonable and right. 

The only remaining evidence relied upon by the pleader is an old 
mouzawaree paper, filed in the office of the collector of Rajshahye 
by the cahoongoes in 1 827. This paper purports to give certain 
particulars of the village of Mahadewan, menal Sreepore, a village of 
the plaintiff; and ampngst the particulars recorded, it gives the 
boundaries of the village in question, stating that the shanta of 
Bahadoorpore forms the southern extremity. Great stress is laid 
by the pleader on the importance of this record and its infallibility 
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as valid proof of the facts recorded in it. But we observe that the 
copy before us bears no certificate that the original was ever authen- 
ticated before any authority, and we cannot admit such a paper to 
be conclusive evidence of any thing recorded in it, and, unless sup- 
ported by further evidence, we can allow it no weight in the present 
case. It is, however, admitted, that it stands alone, and we therefore 
coincide with the lower court in holding it to contribute no material 
evidence in plaintiff's favor. 

There is nothing more on the record but the depositions of the 
witnesses, wliich the lower court refused to credit, as made by 
persons living at a distance, and whose acquaintance with the locali- 
ties was only acquired during occasional visits for the purchase of 
kullye, &c. On such evidence no reliance can be placed, and, though 
willing to give all consideration to the pleader's arguments, that 
his client had to prove his case against parties who held posses- 
sion before him as proprietors of the same estate, we still consider 
he was bound to produce more substantial evidence than we find 
on the record. 

Seeing then no reason to interfere with the decision passed, we 
confirm the lower court's decree, with costs of this appeal on the 
appellant. 



The 25th May 1859. 

E. A. Samuells, Esq., Judge, and G. Loch, Esq., Officiating Judge. 

Petitions Nob. 845 and 846 of 1858. 

Applications for Special Appeal from the decision of Mr. E. F. 
RadcUffe, Additional Judge of Ghittagong, dated 8th March 
1858, affirming that of Moulvee Sookoor Alee, Moonsiff of 
Futikcherree, dated 18th December 1857, in the case of 

Buddeeoodeen Ahmed, (Plaintiff,) Petitioner, 

versus 

Mahomed Vasil and others, Defendants. 

Moulvee Aftahoodeen Mahomed, for Plaintiff, Petitioner, Ex J parte. 

Remanded an- I T 1S hereby certified that the said application is granted on the 

der precedent, following grounds. 

These cases were struck off below, on the ground that the reasons 
of appeal were not filed within the thirty days allowed by law for 
the filing of the appeal itself. 

We remand them for trial under the preceflents of this Court of 
the 1st February 1859 (page 10.9), and the 23rd idem (page 190). 
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The 26th May 1859. 

C. B. Trevor and E. A. Samuells, Esqs., Judges, and G. Loch, Esq., 
Officiating Judge. 

Case No. 761 of 1858. . 

Special Appeal from the decision of Mr. F. A. Glover, Officiating 
Judge of Rungpore, dated 29th April 1858, affirming a 
decree of Mudduwmohun IhiM, Moonsiff of Buddeakhalee, 
dated 27th December 1856. 

Gopalchunder Surma Roy, (Plaintiff,) Appellant, 

versus 

Tarasoonderee Debea, heir of Gungamonee Debea, deceased, 

(Defendant,) Respondent 

Moonshee Ameer Alee and Baboo Unookoolchunder Mookerjee, for 

Appellant. 
Mr. It. T. Allan and Baboo Kishenkishore Ghose, for Respondent. 

This case was admitted to special appeal on the 13th December Held, that as 
] 858, under the following certificate recorded by Messrs. B. J. Colvin th ®. ^ out of 

j ^ T , ° J which the pre- 

and U. .LOCh. aent suit has 

" The plaintiff, petitioner, sued the defendant Tarasoonderee, to arisen wa * » 
recover the amount of a debt due by Kunukmonee, to whose personal of Kunukmonee^ 
property, it was alleged, Tarasoonderee, her daughter, had succeeded, those persons 
The moonsiff gave a decree for the plaintiff against the effects of the toher^Srty! 
deceased Kunukmonee, and an appeal was preferred by the plaintiff to and those only 
make Tarasoonderee also answerable in her own effects for the amount £™ J^ e J^J 
of the debt. The judge gave a decree in accordance with the prayer that to the ex- 
of the plaintiff, appellant A special appeal was filed by Tarasoon- £jj* of fchc JP ~j. 
deree, who denied having possession of Kunukmonee's personal from the de- 
effects; and this Court, on the 5th January 1858, (Decisions, page 2,} ^ edm ih ^ r " 
remanded the case to the judge, directing him to consider the state- to ' determine 
ments actually made in the petition of Ch under Dass on the part jj?^ 1 tb jc de " 
of Tarasoonderee, as to whether they really showed that the peti- soonderee d!!" 
tioner had succeeded to any personalty belonging to Kunukmonee. |*»» the step- 
On remand, the judge found that Tarasoonderee had succeeded to nuSmoneef K b 
the personal effects of her mother, but they had subsequently been liable or not, it 
forcibly taken from her, and therefore she ought not to be held £certe^wh£ 
liable for the debts of the deceased ; and he adds that, even were it ther she suc- 
established that Tarasoonderee kept possession of her stepmother's JJJ^jJ by . wi jJ; 
personalty, his previous decision would still have been incomplete any property, 
with reference to the Sudder Dewanny Adawlut's ruling in the case a ^ e by J nherit " 
of Dyamoyee, dated the 20th February 1856. He, therefore, confirms Sunder hS? 

the order of the lower court doo _ ,aw » suc- 

ceed her step- 
mother 
As this point has not been completely and clearly ascertained, the case is remanded, in order 
that certain enquiries may be made and a decision passed in conformity with the facts as they 
may eventually be found to be. 
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"Two objections are taken in special appeal : 1st, that, as the defend- 
ant Tarasoonderee inherited the personal property from her mother, 
the act of a third party forcibly depriving her of possession does 
not release her from her responsibility to pay the debts of her 
mother, for she has an action against the wrongdoers who deprived 
her of the property ; 2nd, that the judge is in error in supposing 
her liability limited to the extent of the property actually inherited 
by her, for, according to the Hindoo law, any party inheriting from 
another makes himself responsible for all the debts incurred by the 
party from whom he inherits, irrespective of the value of the pro- 
perty inherited. We admit the special appeal, to try whether, with 
reference to the above objections, the judge's decision is correct or not" 

Judgment. 

This case was remitted to the judge on the 5th January 1858, by 
this Court, in order that he might attentively consider the nature of 
the statements actually made in the petitions of Chunder Dass, the 
agent of the petitioner Tarasoonderee Debea, as to whether they 
really showed that the petitioner succeeded to any personalty belong- 
ing to Kunukmonee, and pass eventually a fresh decision in the case. 

On re-investigation, the judge was of opinion that his former 
decision was incorrect. He still thought, however, that the petition 
and deposition of Chunder Dass, the agent of Tarasoonderee Debea, . 
afforded a strong presumption that his mistress succeeded to the 
personalty of her deceased stepmother. Whatever, however, she 
did take possession of, was forcibly taken away from her ; and as she 
never recovered the property, the judge considered that she should 
not be made liable for the debts incurred by the deceased proprie- 
tress. Moreover, as the amount of property to which Tarasoonderee 
succeeded had not been proved, the judge considered that, even had 
she retained possession of that which she had acquired from her 
stepmother, he could not, under the precedent of this Court, in 
the case of Dyamoyee Debea versus Bindabunchunder Banerjee,* 
have given a decree against her, without limiting it in execution to 
the extent of the. property acquired by her from the deceased. 

The plaintiff has now come up in special appeal, urging, 1st, that, 
as Tarasoonderee inherited the personal property of her mother, the 
act of a third party forcibly dispossessing her would not release her 
from responsibility, as she has an action against the wrongdoers ; 
and, 2nd, that, under the Hindoo law, a party inheriting from 
another is responsible for all the debts incurred by that person, 
irrespective of the value of the property inherited, and, consequently, 
that the judge should not have considered this point, but, on inherit- 
ance being proved, have given special appellant a decree. ' 

♦Decisions of 1856, pngo 97. 
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It has been urged before us by Baboo Kishenkishore Ghose on 
the part of special respondent, Tarasoonderee Debea* that Kunuk- 
monee was his client's stepmother ; and that, under Hindoo law, 
under no circumstances could a person, standing in that relation 
to a deceased person, inherit ; and again that, whether the property 
alleged to have come into the possession of Tarasoonderee was 
Kunukmonee's own property (streedhun) or her husband's, in which 
case it would not be liable for Kunukmonee's personal debts, does 
not appear from the record. 

That the debts for which the present suit was brought was a 
personal one of Kunukmonee is not questioned. It seems clear, 
then, that the persons who succeeded to the property of Kunuk- 
monee Debea, and those only, are liable for the debts, to the 
extent, that is, of property acquired from the deceased. 

Under these circumstances, a satisfactory decision cannot be 
come to in the present case, until it is clearly determined whether 
Tarasoonderee, by will or otherwise, (for by inheritance she could not 
succeed,) acquired any property from the deceased Kunukmonee, 
or not. 

With a view of elucidating this point, as Tarasoonderee and 
Kunukmonee lived in the same house, the circumstances under 
which the property belonging to Kunukmonee after her death 
came, if it did come, into Tarasoonderee's possession, should be 
enquired into. Was it for simple custody, in which case she 
would not be liable, or were any acts regarding that property 
evidencing appropriation done by Tarasoonderee, rendering her 
liable in an action like the present ; and again, what property 
was forcibly taken from Tarasoonderee by her brother, to whom 
did it belong, was it the peculiar property of Kunukmonee, or did 
it belong to her deceased husband and their father Kissoreegobind, 
and on what plea was it forcibly taken from her after the death of 
Kunukmonee, should also be ascertained. 

On these facts being clearly answered, one way or the other, tbe 
court below will then be in a position to say whether, looking to 
the relation between Tarasoonderee and Kunukmonee, any property 
belonging to the latter came into the possession of the former in 
such a mode as to render her liable. If any such came, a decree 
may pass, against Tarasoonderee Debea, only to the extent of any 
property so acquired by her, for, notwithstanding that the payment 
of all the debts due by an ancestor is incumbent on an heir as a 
moral duty under Hindoo law, it is not enforced as a legal obliga- 
tion by our courts. If none such came, she shoidd be released 
from liability. 

The case is remitted to the judge for re-investigation on the 
points above noticed. 
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The 26th May 1859. 

H.T. RaiKEs, Esq., Judge, and RV.Bayley, Esq., Officiating Judge. 

Petition No. 380 of 1859. 

Application for Special Appeal from the decision of Baboo 
Punchcmun Bawerjee, Prmcipal Sudder Ameen ofRajshahye, 
dated \0th December 1858, reversing that of Baboo Kedarrwiih 
Banerjee, Moonsiff of Sltaliazadpore, dated 29th April 1857, 
in the case of 

Pertabchunder Banerjee, Plaintiff, Petitioner, 

versus 

Nundocoomar Banerjee and others, Defendants, Opposite Party. 

Baboo Oopal Lai Mitter, for Plaintiff 

Baboo Moheshchunder Chowdhree, for Defendants. 

In a case It is hereby certified that the said application is granted on the 

^^foU^gipunda „ ..... 

there was no The special appellant urges that this case has been remanded 

j^ n d ^ Jrttih. unnecessarily ; inasmuch as the issues, for trial of which the 

eree in suit, principal sudder ameen remanded the case, involved matters not 

^ eld ' to tr? that m dispute, ** shown by the record and pleadings. 

point wasunne- We observe that the issues on which the remand was made 

cessary. were these. 

plaintiffs claim First, that the moonsiff should enquire if the land of the cutcheree 

fell short of wa s held ijmalee as heretofore, or whether each partner held his 

ante* admitted share according to the definition made by the arbitrators. 

to be the value Second, that he should enquire what was the value in money to 

suit^heid^an ^ e P ven *° plaintiff, as an equivalent, in case his share of the 

order for* re- cutcheree building fell short of his share of the land allotted to 

of* these r po^nts n * m > ^^ * 8 > * n case a S rea ^ ev proportion of such building was in 

was not requi- the shares of land of other sharers. 

"^eid forther Third, what cost was to be defrayed to plaintiff on account of 

that the lower filling up earth to render the building firm and safe. 

n° t rt have h °«£ ^ e ^ n ^' ^ *° ^ Q fi V8 t issue, that both parties admit there was 

corded what no separate possession of the building amongst the sharers ; or, in 

w °nit f* iai he otQer worQl s, t^at tne definition of shares of the land of it by the 

tiffs fatting to arbitrators was never given effect to. 

prove a particu- On the second and third points we find that the plaintiff's 

the 'final dec!- claim fell short of what defendants are found by the moonsiff to 

sion of the suit, have admitted as the value. 

Under these circumstances, the principal sudder ameen s reasons, 
as now given for the remand, seem insufficient, and he is desired 
to certify, if he had other reasons, what they might be ; and, further, 
the Court remark, he ought not to have declared, as he has done, 
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what would be the result to the plaintiff of failure of proof of au 
issue, until the final decision of the suit. 

Since these orders were given, we have been informed by the 
special respondent that the moonsiff has re-decided the case on the 
above remand. But special respondent could not produce a cer- 
tified copy of this. If, however, the pleader's statement be correct, 
these orders of this Court will, of course, be suspended as far as 
relates to the principal sudder ameen's certifying further his reasons 
for the remand order he gave. 



The 26th May 1859. 

C. B. Trevor and E. A. Samuells,Esqs., Judges, and Q. Loch, Esq., 
Officiating Judge. 

Case Na 608 of 1857. 
Regular Appeal from the decision of Baboo Peareemohun 
Banerjee, Principal Sudder Ameen of Beerbhoom, dated 
Inth April 1857. 
Prankishen Dhur and Soodhakishen Dhur, (Plaintiffs,) Appellants, 

versus 
Kishenchunder Chuckerbuttee and others, (Defendants,) Respond- 
ents. 

Baboo Dwcvrka/rhath Mitter and Moonshee Ameer Alee, for Ap- 
pellants. 

Biwoos Kishenkishore Okose and Jugudanund Mookeiyee, for 
Respondents. 

Suit laid at Rupees 5229-15-7. 
Plaintiffs, Prankishen Dhur and others, sue Kishenchunder Held, that 
Chuckerbuttee and others for the recovery of the principal and whe " ,e **f is 
interest due on a written order of Beebee Razeeoonissa, dated 30th See* to a person^ 

Assin 1248 B. E. and a separate 

Plaintiffs allege that Beebee Razeeoonissa, zemindar of tuppa J^t to him*of 
Mohamedabad, during her life time, on 30th Assar 1248 B. S., a great por- 
had farmed out to their deceased father, Suttroghun Dhur, hoodah ^S^'SJ 
Moheshbattee, appertaining to the above-named tuppa, for the zemindar is exe- 
term of nine years, from 1248 to 1258 B. S. inclusive, at an annual JjJjJ afc ^ 
rental of rs. 472 ; that the farm was let to him on his personal security the transaction ' 
in the name of Roopnarain Dey, in whose favor the aforesaid Razee- IJ ^™^ n " 
oonissa executed a roka, authorising him, with a view of liquidating ent documents^ 
a debt due to him, to deduct from the rent payable to her rs. 467 mu8 ^ ** consi " 

r J dered as one 

transaction ; and that, in any suit brought by the zemindar or his representatives against the 
lessee, the whole transaction mast be pleaded, and if, from any cause, that may not be done, 
the lessee has no separate action for remedying the effect of his own negligence, but must suffer 
the penalty of his own laches. 
Case dismissed, and decision of lower court affirmed. 



Digitized by 



Google 



( 662 ) 

anuually, from 1248 to 1255, andrs. 87 in 1256 ; that, in conformity 
with the conditions of the written order, he held possession 
of the mehal, deducting his own due from the amount of rent, 
and paying the balance to the zemindar, as provided for in the 
roka; that, in 1251 B. S., plaintiffs' father having demised, they 
succeeded him in the possession, deducting, as he had done, their 
due, and paying the balance to the zemindar ; that, subsequently, 
Kistochunder Ghuckerbuttee, defendant, declaring himself to be 
the putneedar of the entire tuppa Mohamedabad from 'Beebee 
Bazeeoonissa, in 1250 B. E. preferred a suit against them and 
Boopnarain Dey, the nominal farmer, for the whole rent as by 
engagement, viz. rs. 472, for five years, from 1 250 to 1254, altogether 
for rs. 2360 principal, with rs. 801 interest, amounting to rs. 3161 ; 
that plaintiffs entered an appearance and pleaded that they have 
succeeded to their father's benamee ijara, and were entitled to be 
maintained in possession of it by payment to the putneedar of the 
rental, less the amount assigned by the proprietor for the liquida- 
tion of her debt to their father under the written order ; and that 
the putneedar was not warranted in attempting to set aside an 
engagement concluded by the zemindar ; that the said plea was 
established to the satisfaction of the late principal sudder ameen, 
and a decree was passed on the 9th February 1850 for the arrears 
due, less the amount assigned for the payment of the zemindar's 
debt; that the putneedar having appealed, the case was remanded for 
re-investigation, and, on having been taken up by the officiating 
principal sudder ameen, that officer, on the ground that the roka 
was on a stamp of rs. 4, and should have been on one of rs. 20, 
refused to look at it, and gave the putneedar a decree for the amount 
claimed, without allowing the set-off pleaded by them ; that this order, 
on appeal by plaintiffs, was affirmed by the 1 judge on the 16th May 
1853; that, having now had a proper stamp affixed to the roka, they 
institute a suit against the putneedar, who is in the place of the 
zemindar, for the amount due under the roka, with interest, altogether 
for rs. 5229-1 5-7, for which no set-off was allowed in the former suit, 
making, at the same time, the heir of the zemindar and his guardian 
and others proformd defendants. 

The defendant Kistochunder Chuckerbuttee, in his answer, pleads 
that he had no notice that the deceased, Beebee Bazeeoonissa, had 
granted the farm, or that thp written order had been executed by 
the lessor ; that, subsequent to the granting of the farm by the 
deceased, Bazeeoonissa* to plaintiffs' ancestor, all her rights and 
interests in tuppa Mohamedabad were let in putnee to him, in 
which lease no mention, either of the farming lease or the alleged 
roka, is made ; that, after obtaining possession of the putnee talook, 
the defendant discovered that mehal Moheshbattee was in posses- 
sion of Suttroghun Dhur, deceased ; that, having demanded rent to 
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no effect, - defendant sued plaintiffs for rent, in which suit they 
pleaded the farm and the roka ; that, in consequence of the roka 
not beinj* stamped and the deed an invalid one, defendant obtained 
a decree m conformity with his claim ; that plaintiffs cannot now, 
under the invalidity of that document, sue defendant, but must 
suffer any. loss caused by their own folly, or, if that document be 
genuine, they may have an action against the party executing the 
same ; that, moreover, the deed itself is spurious, as may be gathered 
both by the deed itself and the circumstances under which it was 
alleged to have been executed ; that, consequently, plaintiffs* suit 
must be dismissed. 

The proformd defendants did not enter an appearance. 

The principal sudder ameen was of opinion that, agreeably to 
the spirit of Sections XII. and XVI. Regulation III. of 1793, plain- 
tiffs' present suit will not lie, for, under those Sections the courts 
are prohibited from receiving and trying the merits of a case 
between the same parties, which has been previously heard and 
decided in a suit between the present plaintiffs, as defendants, and 
the defendant Eistochunder Chuckerbuttee, the putneedar, as plain- 
tiff. As then the present plaintiffs' plea of assignment of rents to 
them had been rejected in consequence of the insufficiency of the 
stampt paper, on which the roka was engrossed, it is not competent 
to them again to institute a suit against the putneedar, founded on 
the very same document ; tod, although the precedent of this Court, 
dated 27th July 1855, has been cited by the vakeel of the plaintiffs 
as conclusive proof of the admissibility of the present suit, still, as 
the words of that decision are in themselves not clear, they cannot 
be considered as contravening the fundamental principle of Sections 
XIL and XVI. of Regulation III. of 1793. Whether the plaintiffs 
could or could not, on the deed of assignment, sue the heirs of 
Razeeoonissa, the principal sudder ameen considers it unnecessary 
for him to determine in the present suit, seeing that those parties 
were only pro formd defendants. The principal sudder ameen 
concluded by dismissing the plaintiffs' suit. 

Judgment. 

From the judgment passed adversely to him by the lower court, 
the plaintiffs have now appealed to this Court, urging the inapplica- 
bility of either Section XII. or Section XVI. of Regulation III. 
of 1793 to the present suit, now before the Court 

On the main facts of the case there is no contention. The ancestress 
of certain of the defendants proformd, Razeeoonissa, became indebted 
to the father of the plaintiffs, appellants, Suttroghun Dhur. On the 
30th Assin 1 248 she leased out to him in farm for nine years, viz. from 
1248 to 1258 inclusive, on his personal security, in the name of his 
servant, Roopnarain Dey, a mehal named hoodah Moheshbattee, 

Q 3 
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situated within her zemindaree, at a yearly rent of rs. 472. At the 
same time she executed a roka, or written order, authorising the 
nominal farmer, with a view of liquidating the debt due by her to 
Suttroghun Dhur, to deduct from the rents payable to her, annually 
rs. 467 from 1248 to 1255, and rs. 87 in 1256, and to pay the same 
to Suttroghun Dhur, and to pay the balance to her. The deeds were, 
in due course, acted upon. In 1250, however, the defendant Kishto- 
chunder Chuckerbuttee took a putnee lease of tuppa Mohamedabad 
from the zemindar Razeeoonissa ; and not having received the rents 
of the farm from 1250 to 1254, he sued the farmer for the same. 
The present plaintiffs, their father having previously demised, plead- 
ed the deed of assignment or roka ; but as it was on insufficient 
stamp, the court refused to listen to the pleas, and gave a decree 
in full to the putneedar. The farmers now, having had a stamp of 
sufficient value affixed to the roka, sue the putneedar for the 
amount, unjustly recovered from them in the former action, and due 
to them under the roka, with interest on the same. , 

It is on these facts contended on behalf of the plaintiffs by the 
junior Government pleader, that the putneedar is in exactly the 
same position as the zemindar was before she granted the putnee 
lease, and, as was ruled in the case of Ryechand Roy Chowdhree 
versus Mr. Carnegie and Radhamadhub Roy, a case like the present, 
decided on the 17th June 1858, is only entitled to receive what 
the zemindar would have received, had she continued in possession ; 
that, therefore, the amount received by the putneedar which, under 
the deed of assignment, should have been paid to plaintiffs, has been 
paid away by mistake ; and for the wrong which they have thereby 
suffered, the plaintiffs are entitled to bring the present action, as was 
ruled in an 'analogous case with the present, decided on the 26th 
May 1858, that of Syud Abdool Hossein versus Baboo Modenarain 
Singh; that Section XVI. of Regulation III. of 1793 has nothing to 
do with the present suit, for, as the roka was not stamped, so much of 
the pleading as refers to it could not be listened to; that, conse- 
quently, the answer in the former case is as if the deed of assignment 
were never attended to in that case, and Section XVI. cannot have 
any thing to do with the matter ; that, under the ruling of this Court, 
in the case of Brijonundun Dass versus Kishendeonarain Singh and 
others, decided on the 21st September last, the lease and the roka, 
though forming two deeds, contain only one transaction ; that, con- 
. sequently, notwithstanding the omission to plead effectually the 
roka in the former case, there is no reason why the plaintifls should 
not now sue the putneedar, who stands in the place of the zemindar 
equally as to the lease and the roka, for the money had and received 
by him to plaintiffs' use ; that, consequently, the order of the princi- 
pal sudder ameen should be reversed, and the suit remanded for 
investigation on the merits. 
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On the part of the defendant it is contended that the suit is 
clearly barred by Section XVI. of Regulation III. of 1793, and, more- 
over, that the plea of the roka was in the former case rejected as 
based on insufficient evidence ; if, therefore, the court listens to the 
case, it will be tantamount to ruling that, in all suits dismissed for 
insufficient evidence, a fresh suit may be instituted if the parties 
think that, from full evidence acquired, it is advisable so to act; that 
such a course would not only be inexpedient, but clearly illegal, and, 
consequently, the present suit should not be admitted, but the order 
of the principal sudder ameen should be affirmed. 

We think that Section XVI. Regulation III. of 1793 will not apply 
to the present action. The majority of this court, in the case of 
Taramonee Debea versus Rajender Chatterjee, on the 17th Sep- 
tember 1850, ruled that a deed unstamped or not bearing the pro- 
per stamp when a suit is brought, cannot be admitted as the founda- 
tion of that suit at any stage, since Section III. Regulation X. of 
1829 distinctly lays down that no such deed shall ever be pleaded 
in any court of judicature ; and, consequently, a suit originally rest- 
ing on such a document must, necessarily, be dismissed, as being 
declared wholly bad and incapable of reception ab initio by the 
positive terms of the law. Now, by parity of reasoning, so much 
of any answer as rests upon a document of this nature is incapa- 
ble of reception, and is as if the matter regarding it had never been 
pleaded at all. It follows, therefore, that the roka now propounded 
by the plaintiffs must be considered never to have been before the 
court in the previous case, and not, as pleaded by the defendant, 
respondent, to be rejected as based on insufficient evidence ; and if 
so, the subject matter of this suit is not identical with that of the 
other, and Section XVI. will not apply, whatever other, objections 
there may be to the suit in its present form. 

Looking to the facts of the case, we have no doubt whatever 
that, if the two deeds, the lease and the roka, had been both 
pleaded by the plaintiffs as defendants in the original suit, they 
must, as was ruled by the Court in a case* in its circumstances 
like the present, cited by the pleader for the appellant, decided on 
the 20th September last, have been considered as constituting one 
transaction, and, consequently, that the putneedar would have been 
determined to be entitled only to receive that to which the zemin- 
dar would have been entitled, had she retained the estate in her own 
hands ; but the transaction being one, and that portion of it referring 
to the assignment not having been pleaded, the question arises, 
whether such failure, on the part of the present plaintiffs in that case, 
in which the putneedar sued them for the rent due on their 
farming lease, and as bond fide putneedar, without notice of the 
* See Decisions of 1858, pages 1529—1531. 
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assignment, does not deprive them of all present remedy against the 
putneedar, and throw the plaintiffs back upon any remedy which they 
may have against the heirs of the original debtor, Razeeoonissa. 

After the best consideration we have been able to give to the 
subject, we have come to the conclusion that the plaintiffe, by their 
negligence in the former suit, have debarred themselves from suing 
the putneedar in the present. We think that on principle it was 
incumbent on the plaintiffs in this suit, when sued by the putneedar, 
representing the zemindar, for rents, to set forth the whole claim 
which they had against her. This, undoubtedly, they intended to do, 
but the result has been that so much of the pleading as refers to the 
deed of assignment must be considered as if it had never been, and 
their whole case was in effect not pleaded. This result has arisen, not 
from any act of the court, but from their own negligence alone, and 
it follows that they must suffer the penalty of that negligence, and 
cannot now, in a fresh suit, revive a portion of one entire trans- 
action, which they sliould then in its entirety, in the pleading, 
have placed before the court. 

This case is, in its facts, dissimilar from that decided by this Court 
on the 26th May last, one of mere set-off. In that case, it was not 
incumbent upon the obligor to plead the payments under the bond, 
and not having done so in effect, and a decree in full having been 
obtained by the obligee under the bond, the Court ruled whether 
rightly or wrongly that the obligor might have an action for the sum 
which he alleged that he had paid to the obligee, for which, in conse- 
quence of the decree, he had received no consideration ; and in that 
decided by the Court on the 27th July 1853, alluded to by the 
principal sudder ameen, the decree being passed as it were ex-parte, 
the opposite party was declared at liberty hereafter, if so advised, 
after having his document duly stamped, to sue, with a view to 
establish the same. But in this case it is necessary that the whole 
transaction, as between the zemindar, representing the putneedar, 
and the farmers, and not a part of it, should have been placed 
before the court ; and if by the laches of the farmers the transaction 
in its totality was not so placed before the Court, the farmers must, 
as al)Ove shown, suffer for their negligence. 

Although, therefore, we differ from the principal sudder ameen 
as to the strict applicability of Section XVI. of Regulation III. of 
1793 to the case before us, still, as we, for other reasons, think 
that the suit will not lie as against the putneedar, we affirm the 
decision of the lower court, with costs. 

Whether or not the plaintiffs have any remedy against the original 
debtor for the amount of the debt due, it is unnecessary for us to 
determine in this suit, her heirs having only been made proformd 
defendants in the present action. 
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The 30th May 1859. 

H. T. Raikes, Esq., Judge, and G. Loch and H. V. Bayley, Esq&, 
Officiating Judges. 

Case No. 219 of 1855. 

Begvlar Appeal from the decision of Baboo Tarakant Bidya- 
sagwr, Prmcipal Sudder Amem of Cuttack, dated 9th may 
1855. 

Nursingh Koontya, (one of the Defendants,) Appellant, 

versus 

Rama Bye and Bhugeeruthee Dassee, (Plaintiffs,) and others, 

(Defendants,) Respondents. 
Mr. J. W. B. Money, Baboo Kishenkishore Ghose, and Movlvee 

Aftaboodeen Mawmed, for Appellant. 
Movlvee Murhwm/ut Hossei/n and Baboo Kishensukha Mookerjee, 
for Respondents. 

Suit laid at Rupees 17,809-10a.-l(?e-U. 

This case was decided on the 17th June 1857, and has now On review of 
come up for re-hearing, the judges who first heard and decided it j^ me ^^ 
having, on the 30th November 1857, granted a re-trial. maintained, 8 ^ 

The Appellant had represented to the Court that he was in ^^^T^ 
possession of part of the property in suit under a deed of mort- mortgage deed 
gage granted by Mussumat Rebuttee, the widow of Guddadhur, to appellant was 
who had, in the first instance, claimed to succeed his father Ram- SS^on 111 of 
kishen, as alone entitled to hold this estate ; but the Court, having another person's 
refused to acknowledge the sole title of Guddadhur, declared the ebte * 
estates of Ramkishen to have descended to his four sons, and would 
not, therefore, recognise any lien on the property created by Gud- 
dadhur's widow to the injury of the other brothers. Appellant then 
applied for a review of that judgment, representing to the Court 
that, although the mortgage to himself was ostensibly the creation 
of Rebuttee, it was, in reality, a renewal of security in that form, 
originally granted by Ramkishen, the common ancestor, for debts 
contracted by him ; and as appellant had advanced money to enable 
Rebuttee to discharge those debts, the mortgage made by her in his 
favor was merely a renewal of the former security for his advan- 
tage ; he therefore argued that he had a right to keep possession 
of the property mortgaged until his advances were discharged by 
those now entitled to the property as, representing the heirs of 
Ramkishen. As mention was made in the lower court's decree 
of a mortgage having been effected by Ramkishen, the pleader of 
appellant, when applying for review of judgment, referred to this, 
and assumed this to be the mortgage, the liabilities of which his 
client had discharged ; and on the presumption that this fact had 
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been overlooked, the review was granted to try if this connection 
between appellant's mortgage and previous one could be established 
by the record. This point, therefore, has had our attention on the 
present trial 

The pleader of appellant, however, has not been able to show us 
that the record contains any proof to establish that the mortgage 
executed by Mussumat Rebuttee was ever intended to clear off 
and take the place of a mortgage created by Ramkishen. 

All he can show us is a petition to the judge from Rebuttee, 
stating that she had sold 8 annas of the property, and had also 
mortgaged the remaining moiety, and had paid off debts due to 
creditors. But there is no documentary evidence to show that the 
mortgage to appellant was executed in satisfaction of the debts 
of Ramkishen : on the contrary, a decree of the principal sudder 
ameen, of the 24th December 1847, states that the sale price of 
the 8 annas was so appropriated. 

We, therefore, see no reason to alter the decree originally passed 
in this case on the 17th June 1857, and confirm it accordingly, 
dismissing this appeal, with costs. 

The 30th May 1859. 

H. T. Raikes, Esq., Judge, and G. Loch and H. V. Bayley, Esqs., 
Officiating Judges. 

Regular Appeals from the decision of Baboo Woopendurchun- 
der Nyaruttun, Principal Sudder Ameen of Jessore, doled 
28th November 1856. 

Case No. 41 of 1857. 

Moulvee Salamut Alee, (Plaintiff,) Appellant, 

versus 

Gopeekishen Bose and others, (Defendants,) Respondents. 

Baboo Shvmbhoonalh Pundit and Moonshee Ameer Alee, for 

Appellant 
Baboo Gobimdchunder Mookerjee, for Respondents. 

Case No. 931 of 1857. 

Shunkursun Bose and others, (Defendants,) Appellants, 
versus 
Moulvee Salamut Alee, (Plaintiff,) and others, Defendants, Re- 
spondents. 

Baboo Garindchund&r Mookerjee, for Appellants. 
Moonshee Ameer Alee, for Respondents. 

Suit laid at Rupees 8760-2a.-5p.-2c.-2i. 
Suit remand- Plaintiff, on the 24th August 1842, obtained a decree in the 
^5iDg €iB Jhe principal sudder ameen's court, for arrears of rent on a jote in the 
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toame of Radhamohun alias Ramneedhee, against Sindheamonee, 8nare of tn « 
widow of the said Radhamohun, and against Russiklall, Hurrolall,^^ 1 ^ estate 
and Nundlall Dutt. In execution plaintiff attached a talook mouzah purchased by 
Parala, in pergunnah Salamabad, recorded in the name of Radha- J^? ^ y ^ 
mohun, and the sole property of Sindheamonee, and caused it to be finding on the 
sold on the 5th January 1847, and purchased it himself. Proclama- f^e^y^ 
tion awarding possession to the plaintiff was issued on 20th Bysakh determine whe- 
1254 (2nd May 1847) ; but, owing to the opposition made by the {£f yjSSte 
judgment debtors, he was unable to obtain possession, and Sindhea- granted by the 
monee continued in the enjoyment of the talook. The said talook SSStorM^SIw 
was alleged by plaintiff to be the sole property of Radhamohun, defendants to 
and had come into the possession of Sindheamonee on his death. ^ h FJJ|* ? f 
The other defendants had attempted to establish their claim to a collusive or 
share in the property, and had obtained the registration of their otherwise, 
names in the collector's books ; but a suit to erase their names and 
to declare her sole proprietor of the talook having been instituted 
by Sindheamonee, she obtained a decree in February 1838. When, 
however, the plaintiff brought his suit for arrears of rent, Sindhea- 
monee, in collusion with the other defendants, executed an ikrar- 
namah, dated 15th Bhadro 1249, in which she stated that her 
share in the property was only 2 annas, and that the remaining 
14 annas belongea to Russiklall Dutt and others ; and that they, 
in 1241, had given a putnee of the talook to Baneemadhub Roy, 
which she then ratified. Owing to this collusion among the 
defendants, the plaintiff was unable to get possession of the talook, 
and he therefore brought this action to obtain possession, with 
mesne profits, and to set aside the fraudulent putnee lease. 

The defendants Russiklall Dutt and others state that the talook 
Parala was the joint property of their father Ram Dass and his 
brother, Radhamohun alias Ramneedhee, the husband of Sindhea- 
monee ; that as Ramneedhee was the elder brother, his name was 
recorded as proprietor in the collector's books ; that, on the death 
of their father, they held in coparceny with their uncle Radha- 
mohun, and, on occasion of differences arising with him, had their 
names recorded as joint proprietors with him ; that, on his death 
without male issue, they succeeded to the deceased's estate, of 
which it was agreed that his widow Sindheamonee should receive 
a 2 annas share and maintenance, unless a posthumous son should 
be born, when some other arrangement would be necessary ; that, 
owing to debts incurred at various periods, and to save the estate 
from a mortgagee who had foreclosed, they gave a putnee lease to 
Dabee Koonwur Bose, in the name of his brother Baneemadhub, 
on 5th Srabun 1241, receiving rs. 5500 as consideration, of which 
rs. 687-8 were paid to Sindheamonee, and that, on the receipt of a 



Digitized by 



Google 



( 670 ) 

further sum of rs. 851, Sindheamonee and the defendant executed 
a further ikrar on 15th Bhadro 1249, in favor of the putneedar, 
in which the shares of Sindheamonee, viz. 2 annas, and of the other 
defendants, were specified ; that, in order to evade their creditors, 
they caused a suit to be brought against themselves in Sindhea- 
monee's name to reverse the collector's order for registration ; that 
an ex-parte decree was passed with their connivance, but no judg- 
ment was passed in that case as to the rights of parties, and the 
defendants are not prejudiced thereby. The defendant Hurrolall 
adds, that he and Sindheamonee had sold their rights and interests 
in the talook to Bilmonee Ghose, who had given a lease of the same 
to the defendant RussiklalL 

Shunkursun Bose and the other defendants plead that they 
obtained a putnee lease from Russiklall, Hurrolall, and Nundlall 
Dutt in 1241, they being at the time in possession of the talook, and 
that Sindheamonee, who had only a 2-anna share in the property, 
subsequently, by an ikrar, dated 15th Bhadro 1249, confirmed the 
putnee lease ; that plaintiff, being the auction purchaser, was only 
entitled to the rights and interests of the judgment debtor ; and, 
further, that, whether the date on which the putnee lease was given, 
viz. Srabun 1 241, or that on which the ikrar was signed by Sindhea- 
monee, viz. 15th Bhadro 1249, be adopted, from either date more 
than twelve years have elapsed, and, therefore, the defendants' pos- 
session cannot be disturbed nor their rights interfered with. 

The principal sudder ameen has found that a putnee of the 
whole talook was given by the defendants Russiklall, Sindheamonee, 
and others, to Dabee Koonwur Bose, now represented by the defend- 
ants Shunkursun Bose and others ; and, consequently, the plaintiffs 
claim to obtain actual possession and to collect rents direct from 
the ryots by annulment of the putnee settlement, is not tenable, and 
he, therefore, dismissed the suit, with costs. 

Two appeals have been preferred from this decision, one by the 
plaintiff, the other as a precautionary measure by the defendant 
putneedars, who plead the statute of limitations as barring the suit 
against them. As, however, their right is not adverse, but subor- 
dinate to the plaintiffs right, and the averment on his part is that 
the putnee lease is merely collusive, and has not been really acted 
upon, we do not think the decision of the 1 9th June 1858, page 1 1 58, 
quoted by the counsel for the defendants, appellants, applicable, or 
that the hearing of this suit is barred by limitation. If the putnee 
lease be bond fide, the plaintiff will only be entitled to such rights as 
the judgment debtor enjoyed at the time these faere purchased by him. 
To determine, however, whether the putnee be valid, it is necessary 
first to ascertain what is the right of Mussumat Sindheamonee, 
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whether she is entitled to the whole of the talook as alleged by the 
plaintiff, or to a 2-anna share only, as asserted by the defendant, 
and set forth in his ikrar of 1249 ; but this point the lower court 
has left undetermined, though it was the first issue fixed by the 
principal sudder ameen as necessary for determination, and it is 
argued by the plaintiff, appellant, unless this be clearly ascertained, 
the real nature of the transaction between the judgment debtors 
and the one set of defendants with the other set of defendants 
regarding the putnee cannot be discovered. We, therefore, remand 
the case to the principal sudder ameen for a distinct finding on the 
point above indicated ; and having ascertained what is the share of 
Sindheamonee, the principal sudder ameen will then determine 
whether the putnee lease is a collusive transaction and never acted 
upon, or a transaction in good faith, and dispose of the case accord- 
ingly, which, as it is of old standing, he will take up out of its turn. 



The 30th May 1859. 

H. T. Raikes, Esq., Judge, and G. Loch and H. V. Bayley, Esqs., 
Officiating Judges. 

Case No. 127 of 1853. 

Regular Appeal from the decision of Mr. Alexander Davidson, 
Principal Sudder Ameen of Midncvpore, dated 2lst May 1851 . 

Gunganarain Pal, (Pauper Plaintiff,) Appellant, 

versus 
Kishenmohun Pal, (Defendant,) Respondent. 

Moonshee Ameer Alee and MouZvees Aftaboodeen and Syud 

Murhumut Hossein, for Appellants. 
Baboos Kishenkishore Ohose and Jugudanund Mookerjee } for 

Respondents. 

This suit is brought for possession of a share of talook tuppah Pkintiffsued 
Durundah and of rent-free land therein and mesne profits, and for a slmre < f 
is laid at rs. 23,686-7a.-l% ^'.^ 

The plaintiff alleges a right by inheritance to the ancestral pro- h y inheritance; 
perty involved in this suit Defendant pleads that, by the family pletdedfhattbe 
custom or koolachar, the property devolves on him as eldest son, whole property 
and that the plaintiff is entitled only to a maintenance, which he by V right of pri- 

duly receives. mogeiuture, ac- 

It would appear that the common ancestor of the parties was ^^^m fami * 
one Ramnaram Pal, who had three sons, Mothoormohun the Held that, as 
original defendant, Gunganarain the plaintiff, and Bistoohuree, {J lintiff pleaded 
who died without issue. There is no dispute that the estate was sold unXrlnTrigbt 
for arrears of revenue, and that about 1803 A. D., the property now of , «%"*««*» 

* A J and disposses- 

sion, he should first prove these pleas j but as plaintiff in no way proved these points, plaintiffs 
(appellant's) appeal was dismissed, 

R 3 
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in suit was settled with Ramnaraiu Pal, who remained the recorded 
proprietor till 1817 A. D., when he died. The plaintiff distinctly 
avers that, from that time till the 27th May 1839, he held joint 
possession of the propeHy.* He states that, on the 30th September 
1821, defendant endeavored to have his sole name registered as 
proprietor by the Collector ; that he, plaintiff, on the 9th July 
1836, petitioned the Collector to have his name entered ,as joint 
proprietor ; that this was done by an order of the Assistant 
Collector on the 30th September 1836, which, however, was 
reversed by the Collector on the 27th May 1839, who recorded 
defendant as sole proprietor ; and that thereupon defendant ousted 
plaintiff. Plaintiff adds, that the ryots of three villages, knowing 
plaintiffs right to the whole, paid to plaintiff the whole rent of those 
villages. This plaint was filed on the 19th December 1848. 

Defendant, as before observed, alleges a right of primogeniture 
according to family custom, and denies that plaintiff had in any 
way whatever held the joint possession he averred he had. Defend- 
ant urges that plaintiff does not allege that the property was not 
held by their father alone, in accordance with the family custom, 
for several generations ; that, under this custom, the younger sons 
had received lands in jageer and rent-free, in lieu of money 
allowance and of pensions for their maintenance ; and that the 
defendant's father, in his old age, publicly recognised defendant as 
the heir to his property by right of primogeniture. Defendant adds, 
that, in 1819, plaintiff separated from the commensality which had 
before that existed, and received three villages and certain rent-free 
lands for his separate maintenance. In regard to registration by the 
Collector, defendant states that, on his petition of the 30th Septem- 
ber 1821, orders were passed, inviting objectors to appear within a 
month, and that none appeared then ; but in 1836 plaintiff applied 
for registration, and his claim, though admitted by the Assistant 
Collector, was finally rejected by the Collector, and that a suit, 
brought by plaintiff to set aside that order of the Collector, was 
dismissed on the 28th November 1839. Defendant pleads the law 
of limitation as barring plaintiffs suit, and declares plaintiff 
unable to show his possession or dispossession from any joint share 
in any way whatsoever, while every invoice of payment of revenue 
and every lease and contract and claim for rent is in defendant's name. 

The principal sudder ameen held that there was nothing to show 
that plaintiff ever exercised a single proprietary right or was ever 
•dispossessed, while, on the other hand, (Jefendant proved that the 
zemindaree was never divided or joint. The principal sudder ameen, 
therefore, dismissed plaintiff's claim, considering him entitled to 
receive maintenance only. 

Plaintiff appeals from this decision, and his first plea is, that, as 
the defendant has relied on the special plea of family custom to 
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support his alleged right by primogeniture, it is for him to prove 
that, and also the averment made of the cessation of commensal- 
ity, and the acceptance by defendant of maintenance in 1819 A. D. 
Had plaintiff's pleading only been for possession under the ordinary 
law of inheritance, we should have thought it necessary to call upon 
the defendant to prove his special plea of primogeniture ; but, as 

Slaintiff pleads long possession and subsequent dispossession by 
efendant, we think that, before going into the defendant's case, 
the plaintiff must give some proof of his having been in possession. 
Thus, in this case, plaintiff should come into court with the support 
of some 'pri/md facie evidence to bear out his allegation. But his 
pleadings and list of papers indicate merely some oral testimony 
and the registration of his name by the Assistant Collector in 1836; 
which, as the principal sudder ameen observes, is worthless, as the 
Assistant's order was reversed by the Collector in 1839, and that last 
order has not been set aside by any regular suit. 

We, therefore, consider it necessary that the plaintiff should show 
some ground for his averment of his long joint possession and dis- 
possession under the Collector's order of 1839, before the defendant 
is called on to plead The very nature of the averment shows that 
the ordinary proof adducible in such cases would not be wanting to 
the plaintiff, had he really been in joint possession, such as joint 
receipts for payment of money, collection papers, leases and their 
counterparts, and ordinary accounts debiting and crediting the profits 
and losses of the joint property to the parties concerned, and plain- 
tiff's own accounts corresponding therewith as regarded his own share. 
But nothing whatever is adduced before us, save the oral testimony 
of three or four witnesses. 

We do not, therefore, think plaintiff has shown any thing to 
support his case, or to require defendant to go into proof to rebut 
the claim ; and we dismiss the appeal, with costs on appellant. 
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The 30th Mat 1859. 

J. H. Patton and E. A. Samuells, Esqs., Judges. 

* Petition No. 2041 of 1858. 

Application for the admission of a Special Appeal from tlic 
decision of Major John Butter, Deputy Uorrwiissioner of A ssam, 
doled 25th September 1858, reversing thai of Cazee Gholam 
Hukkanee, Principal Sudder Ameen of Ootvalpara, dated 
SOth November 1857, in the case of 

Pertapchunder Burrowa, (Plaintiff,) Petitioner, 

versus 

Koroonamoyee Debea and others, (Defendants, ) Opposite Party. 

Baboos Ashootosh Chalterjee and UnookooUhunder Mookerjee, for 

Petitioner. 
Bahoos Beneemadhub Banerjee and Unnodapersad Banerjee, for 

the Opposite Party. 

Authority har- It is hereby certified that the said application is granted on the 
by S «M£ following grounds. 

Court to a par- The plaintiff, special petitioner, sued for a julkur which he alleg- 
SST totted to be situated in the district of Gowalpara. The deputy 
cause respecting commissioner nonsuited him, on the ground that the julkur was on the 
al?e^ pr b Pe one k ^^ 3 ^ °f tne Rungpore district, and the permission of the Sudder 
party to be°in Court was necessary to enable the principal sudder ameen to try the 
b^ttwfc^r^ casa ^ e principal sudder ameen then applied to this Court, and 
another, no quefr obtained an order for the trial of the case in Gowalpara. He accord- 
tjon of jurisdic- ingly tried it, and gave plaintiff a decree. On appeal, the deputy 
and lower court commissioner dismissed the suit, on the ground that the thakbust map 
ought not to dis- shows the julkur to be within the limits of Rungpora This was 
^undvthat tfce clearly improper. After the Sudder Court had given the Gowalpara 
propertvappearg, courts jurisdiction in the cause, the locality of the julkur could not 
totein moaS aSect thafc question, and ought not to have been mooted by the 
district. deputy commissioner. The thakbust map also, we observe, was 

drawn out two years subsequent to the commencement of this dispute, 
and cannot therefore be said to be evidence in the case. 

We remand the case to the deputy commissioner, with instructions 
to dispose of the appeal on its merits. 
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The 31st May 1859. 

II. T. Raikes, Esq., Judge, and G. Loch and H. V. Bayley, Esqs., 
Officiating Judges. 

Case No. 611- of 1858. 

Special Appeal from the decision of Mr. M. A. Shawe, Judge of 
Sylhet, dated Slst March 1858, reversing a decree of Baboo 
Hurgouree Bose, Moonsiff of Russodgunge, dated 3rd 
November 1857. 

Meheroollah alias Meheroodeen, (Plaintiff,) Appellant, 

versus 
Guflur Beebee and others, (Defendants,) Respondents. 

Moulvee Mahomed Ismail, for Appellant, JEaypcvrte. 

This case was admitted to special appeal on the 23rd September Case remand- 
1858, under the following certificate recorded by Messrs. C. B. fld .. for de ^- 

m j tt Tf T> 1 natlon of ^ 

Trevor and H. V . Bayley. points raised on 

" Plaintiff, special appellant, instituted a suit against the defend- S e . S^?)®' 

, r ' r . JT r , . ' y . , ° j' x HaintnTsuedfor 

ants for possession of certam property, which, on proceeding to possessbnofcer- 
Mymensing on service, he had first on the 22nd Pous 1244 B. S. *£* P tS!t , i^* 
entrusted to their care, and which they refused to deliver up to him defawLits were 
on the 1st Assin 1263. Defendants pleaded that plaintiff had relin- ^? rugte ? l J?®J 
quished his property. Zt plaintiff 

" The moonsiff decided in favor of plaintiff. The judge writes as had given upthe 
follows : 'The plaintiff's own statements show that he was out of pr 5h^ndg e , on 
possession of the land in question since the 22nd Pous 1244 B. S. appeal, moved 
The statute of limitations does apply to this suit I, therefore, reverse gjj ^^J^ 
the moonsiff's decision, and dismiss the plaintiff's (respondent's) holding the suit 
claim, all costs to be borne by the plaintiff' the* JtaSte tf 

" Plaintiff has now appealed specially, urging that the judge has limitations. The 
entirely misunderstood his claim, which was, that" the defendants j™*ge "jjjjj^ 
were trustees for him from 1244 to 1263, and only set up an adverse whether plain- 
title to him on the 1st Assin 1263. ti St™5?tot 

" We think that the judge's decision cannot stand. Plaintiff alleges j^™ f aidant 
that the defendants were his trustees and only set up a title adverse held as ^^ 
to him in Assin 1263. Defendants aver that plaintiff relinquished g ° r it p -J* ' no t 
possession, which they do not distinctly state. barred. 

" It is clear upon those pleadings that, if plaintiff is able to prove 
that they were his trustees, and defendants are unable to prove the 
abandonment by plaintiff of his right by some clear act more than 
twelve years before the institution of this suit, the statute of limita- 
tions will not apply at all. To apply it, as the judge has done, to 
plaintiff's own statement, is clearly wrong. We, therefore, admit 
the appeal, to try whether the suit should not bo remanded for 
reinvestigation to the judge." 
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Judgment. 
The respondents have not appeared in this case, but*we think it 
should be remanded for the reasons given in the certificate for trial 
of the points therein noted. 



The 31st May 1859. 

H.T. Raikes, Esq., Judge, and G. Looh and H. V. Bayley, Esqs., 
Officiating Judges. 

Case No. 765 of 1858. 

Special Appeal from the decision of Moulvee Mahomed Nazim 
Khan, Principal Sudder Ameen of Dacca, dated 10th May 
1858, reversing a decree of Baboo NiManund Oangoolee, 
Acting Additional Moonsiff of that district, dated 2*1 th June 
1857. 

Mr. G. Lamb, (Plaintiff,) Appellant, 

versus 

Lushkur Mahomed and others, (Defendants,) Respondents. 

Baboo Kiskensukha Mookerjee, for Appellant. 
Movlvee Mahomed Ismail, for Respondents. 
As one of the This case was admitted to special appeal on the 16th December 
fe^d^d^nt 1858 > under the following certificate recorded by Messrs. A. Sconce 
as to her share and H. V. Bayley. 

for! he thf loww " Plaintiff, petitioner, appeals specially against the judgment 
appellate court of the principal sudder ameen in this case. Plaintiff sued in the 
reieaitf^ h her mwns ^ s courfc against Zeman Beebee and seven others, on a 
from the decree, joint-bond. In that suit Zeman Beebee admitted her liability 
J*^^ 80 " 161 under the bond to the extent of rs. 15, i. e. her deceased hus- 
band's share of the amount of a fine paid by plaintiff on account 
of the parties who were alleged to have executed the bond. 

" The principal sudder ameen held, on appeal, that the bond was 
not duly attested and that no consideration had passed. The 
principal sudder ameen dismissed the plaintiff's suit as against all 
the defendants. But the defendant Zeman Beebee had admitted 
her liability under the bond before the moonsiff, and had not 
appealed with the other defendants to the principal sudder ameen. 
" The plaintiff, special appellant, consequently, contends the 
moonsiffs judgment must be held good against her, and that the 
principal sudder ameen should not have dismissed plaintiff's suit 
as against her. 

" We admit the special appeal to try this point." 

Judgment. 

No one has appeared on the part of Zeman Beebee, but on the 
part of the other respondents a pleader has attended. They are not 
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however affected by the question raised in this certificate, which is 
merely whether or not the judgment of the moonsiff shall be 
upheld on the admissions of that party before that court 

We find that the moonsiff decreed the special appellant's claim 
for the share of the debt due from her husband on her confessing 
judgment ; and as she has not questioned that order by appealing 
from it, the principal sudder ameen would not release her from the 
decree, which declares the property of her deceased husband liable 
to the extent indicated. 

We, therefore, reverse the lower appellate court's order, and 
uphold the moonsifFs- decision against the property of Zeman 
Beebee's husband. The costs of those respondents who have appeared 
will be defrayed by the special appellant, as they were not neces- 
sary parties to this appeal 



The 31st May 1859. 

C. B. Trevor and E. A. Samuells, Esqs., Judges, andG. Loch, Esq., 
Officiating Judge. 

Regular Appeals from the decision of Baboo Oopendurcktcnder 
Nyaruttun, Principal Sudder Ameen of Jessore, dated Wth 
May 1857. 

Case No. 649 of 1857. 

Radhika Chowdhrain, (Plaintiff,) Appellant, 
versus 
Bholanath Ghose and others, (Defendants,) Respondents. 
Appeal valued at Rupees 5621-2-5. 

Bahoo8 Jugucbmund Moolcerjee and Kishenkishore Ghose, for 
Appellant. 

Baboo Baneemadhvh Banerjee and Mr. R. T. Allan, for Respond- 
ents. 

Case No. 650 of 1857. 

Kaleepersad Ghose and others, (Defendants,) Appellants, 

versus 
Radhika Chowdhrain, (Plaintiff,) Respondent. 

Appeal valued at Rupees 730-15-9. 

Baboos Unnodapersad Banerjee and Banecrnadhub Banerjee, and 

Mr. R. T. Allan, for Appellants. 
Baboos Jugudanund Moolcerjee and Kishenkishore Ghose, for 

Respondents. 

The plaintiff in this suit is the wife of Tarapersad Chowdhree. In * «"* for 
She states that she purchased 6 annas of kismut pergunnah Hooglah wif, n °iS? t ?» 
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accordance with f rom her husband with funds derived from her stridhun, in the year 
sto™that Sec- 1247 ; that, oq 2ud Bysakh 1253, she served the defendants 
tion* Li. Rm- Kaleepersad Ghose and others, who held a talook called Dyapara, 
1793 1 refers to within the said kismut, with notice to pay rent on 2455 beegahs 4 
the talookdara cottahs, which she had ascertained to be comprised within the talook, 
Se^ ti °XLVlii n , at the pergunnah rates, which amounted in the aggregate to 5333-9-2, 
whose engage? but as they have failed to appear or come to any arrangement, 
^«^!l th JSl! she has been obliged to institute this suit for enhancement of 

zemindars were - . ° * - ,v 1111 /•■» • 1 

recorded at the assessment, making the 10 annas shareholder of the zemindaree, 
4il tuai f ^settle- D°°rgaper8ad Chowdhree, a nominal defendant, in consequence of his 
inent ; and that refusing to join her in the suit. 

in e ° n exem P tio" ^* e defendants Kaleepersad Ghose and others deny that the 

from ^nhince^ plaintiff has any right to enhance their rent They allege that, 

ment h f Te HLtZ P rev * ous *° *^ e decennial settlement, the proprietor of the pergunnah 

cUumlngexOTip created this talook in favor of Jan Mamood, who 'held it in the 

tion. Plaintiff name of his son Buxoo Mamood ; that, in 11 98, the zemindar execut- 

hancecf ^tesj ^ a settlement paper, called a bundobust furd, which he deliver- 

with interest, ed to the talookdar, fixing his rent at rs. 169-11-14-1, and stating 

tic^^fen^te t * iat *^ e telook might be separated from the zemindaree, if desired ; 

not having? con- that in 1213 defendants purchased half of this talook from Buxoo 

ra^etanJhavS ^k" 1100 ^ (acquiring the other half at a subsequent period), and, in 

raised objections consequence of the zemindar having first remsed to register the 

ri httoenhance 1 ^^ an( * a ft erwar( *s ousted them, brought a suit against him, which 

wf ich thV^ad was decided by the cazee on the 3rd August 1810 in their favor, the 

foiled to estab- zemindar being ordered to register their names and to receive rent 

from them according to the bundobust furd ; that, accordingly, in 

the year 1222, the zemindar registered their names and gave them 

a kharijnama ; that they had continued ever since to pay rent at the 

same rate which had been fixed prior to the decennial settlement, 

and, consequently, were not liable to enhancement They denied 

the service of notice alleged by the plaintiff, and disputed in general 

terms the correctness of her estimate of the area of their talook, 

but they did not take objection to her rates of assessment 

On the 9th of March 1852, the principal sudder ameen decided 
the talook to be liable to enhancement of rent, and employed an 
ameen to measure it and ascertain the rates of assessment 

The ameen reported the area of the talook, after deduction of 
beegahs 51-18-3 of waste land, to be beegahs 1977-12J, and the 
rental rs. 3413-10-8-2. He stated, however, that beegahs 596-12 
' were held by lakhirajdars, who had sunnuds from the zemindars. 
The principal sudder ameen decided that the rates reported by 
the ameen were too high, while those put in by the defendants in 
the course of the enquiry were too low. He, therefore, fixed the 
rates in accordance with those which had been assessed on certain 
neighboring lands by a judicial decision, dated the 12th September 
1854, and, deducting the land claimed as lakhiraj, gave plaintiff a 
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decree for a jumma of rs. 730-15-9 on beegahs 517-6-14, being 
her 6 annas share of the beegahs 1382-1-1, which formed, what 
he considered, the assessable area of the talook. He declined 
to allow the decree to take effect from the date of notice, on 
the ground that the area and jumma claimed by plaintiff had been 
disallowed, and ordered that its operation should be confined to 
the period subsequent to the date of decree. He gave full costs 
against the defendants. 

From the decision of the principal sadder ameen two appeals 
are preferred, one by the substantial defendants, the other by the 
plaintiff. 

The principal point in dispute is the liability of the talook to 
enhancement of jumma. The defendants contend that the prin- 
cipal sadder ameen has erred in throwing the burden of proving 
exemption from liability to assessment on them ; that, according 
to the provisions of Section LI. Regulation VIII. of 1798, the plaintiff 
was bound to furnish proof that she was entitled to demand an 
increase of rent ; that they had shown from the bundobust fwrd, 
the decision of 1810, and other documents, that they had held 
possession at a fixed rent from a period anterior to the decennial 
settlement, and that the plaintiff has entirely failed to prove that 
their rent had varied since that period. 

Upon . this point we are of opinion that the principal sudder 
ameen has placed the onus correctly. It has always been held 
in this Court, that Section LL Regulation VIII. of 1793 refers to 
the talookdars mentioned in Section XLYIII., whose engagements 
with the zemindars were recorded at the time of the perpetual settle- 
ment In the case of Kaleedass Neogee, reported at page 413 of 
the Decisions of August 1847, Mr. Hawkins remarks that, "by 
Section LI. Regulation VIII. of 1793 the zemindar is required to 
prove his right to demand an increase from dependant talookdars, 
recognised as such at the period of the decennial settlement, and 
holding their talooks at a fixed ascertained rent In other cases the 
proof rests with the party claiming exemption, who must prove the 
right to hold at a fixed rent'' In the case of Maharajah Kishen- 
kishwur ,Manik, page 292 of the same volume, the Court (Messrs. 
Jackson and Hawkins) state their opinion, that Section LI. " refers 
to dependant talooks recorded as such at the decennial settlement/' 
and in the case of Ramcoomar Mustofee, 29th August 1 850, (present : 
Messrs. Dick and Colvin, and Sir R Barlow,) it was ruled that " the 
plaintiffs, the zemindars, are, no doubt, entitled to assess all lands 
which are not specially exempted, and the onus of proof of exemp- 
tion rests entirely on the defendants, who must first prove their 
title/' 

Now, in this case, the defendants fail entirely to prove any title 
to exemption. They do not attempt to show that their talook waa 

S 3 
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recorded as a dependant talook at the time of the settlement, or 
that they have held at a fixed rent for twelve years prior to the decen- 
nial settlement They produce a copy of a bwndobust fwrd, which 
they wish us to accept as a sufficient record of the talook, but they 
fail to produce the original, although it appears from the cazee s 
decision of L810 to have been in their possession at that time, and 
they do not account for its absence. The same is the case with the 
kharijnama of 1222. 

The decision of 1810 was simply one for possession and regis- 
tration of names, and there appears to have been no contest or 
decision on the subject of rates of rent The defendants, however, 
in that case, stated the rent of the talook to have been rs. 276, which 
is inconsistent with their present assertions, and referred to an 
agreement, which they have not produced, that there should be a 
settlement of the rent with Buxoo MamoocL 

The dakhilas which they produce only range from 1244 to 1256, 
and are quite insufficient to prove that the defendants have held 
at a fixed rent from the decennial settlement We must, therefore, 
hold that the plaintiff is entitled to enchance the defendants' rent. 

On the question of rates both parties appeal The plaintiff, also, 
contends that the principal sudder am6en was not justified in 
deducting 596 beeghas 12 cottahs on the assumption it was lakhiraj 
land, and that she is entitled to the enhanced assessment awarded 
her from the date of notice, instead of from that of the deeree. 

We find that neither party is prepared to show that the rates 
awarded by the principal sudder ameen are unfair or improper. 
They are based on rates fixed by a judicial decision, after careful 
local investigation in the immediate neighborhood of defendants' 
talook, and we see no reason to doubt that they are correct It is 
contended for plaintiff that, as defendants did not impugn the cor- 
rectness of the rates stated in her plaint, she is entitled to have 
a decree for the full amount On turning to the plaint, however, 
we find that the plaintiff herself expressly begged that an ameen 
might be appointed to measure the land and ascertain the rates, 
and that tne court would then assess the proper rate. Under 
these circumstances it was clearly unnecessary for the defendants 
to demur to the plaintiffs rates. 

We do not understand upon what grounds the principal sudder 
ameen has exempted the596beegahs 12 cottahs, which are claimed as 
lakhiraj. The defendants, in their answer, alleged, it is true, that 
.there were certain bdrmutter and other mehals purchased by them 
within the mouzah of Dyapara, which the plaintiff had no right to 
assess ; but they do not appear to have made any effort to prove 
that these lands were entitled to exemption, and they now shift their 
ground and declare that they belong to third parties. The 
plaintiff is entitled to a decree in respect of these lands. 
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She is also entitled to rent at the enhanced rates from the date 
of notice, with interest from the date of suit ; for the defendants did 
not question the plaintiff's ratps, but her general right to enhance, 
and that right the plaintiff has established. 

With these modifications the principal sudder ameen's decision 
is affirmed. The defendants, appellants in case 650, will pay the 
costs of the original suit and of both appeals. 



The 31st May 1859. 

C. B. Trevob, Esq., Judge, and G.Loch and H. V. Bayley, Esq&, 

Officiating Judges. 

Case No. 124 of 1855. 

Regular Appeal from the decision of Baboo Taruknalh Sein, 
Principal Sudder Ameen of Maurwhoom, dated 29th Decern- 
ber 1854. 

Soodhakanth Kubiraj Mohunt Tagore, (Defendant,) Appellant, 

versus 
Russomunjooree Thakoorain and others, (Plaintiffs,) Respondents. 

Baboos Shumbhoonath Pundit and Roy Sreenath Sem, for Appel- 
lant 

The Advocate General and Baboos Ra/mapersad Roy and Kishen- 
Hshore Ohose, for Respondents. 

Suit laid at Rupees 41,625. 
This case was decided on the 26th January 1858 (page 70), and a Plaintiffs, as 
review of judgment admitted on 25th September following (page Eeiw^of Jugu? 
1530), to try these two points : 1st, whether plaintiffs, as heirs of danund Tagore, 
Jugudanund Tagore, ana not as heirs of the original reversioners, JSa^on°ofhi« 
are in time within twelve years after the death of the widow of property within 
Jugudanund, or whether their claim is barred by limitation ; 2ndly, f™^ the 3eath 
to try whether the Court's finding on the point of possession is or is of hia widow Da. 
not based on that which is not legitimate evidence. su^ved 6 * him 

for more than fifty years, urging that, according to family custom, ancestral property, on 
the death of a widow, reverted to the heirs of the male line, to the exclusion of the female line. 

Defendant, being a great-grandson of Jugudanund's daughter, pleaded limitation, and 
claimed the property under a special gift made by Jugudanund to his (defendant's) grandfather, 
Sreekanth, who was nominated by Jugudanund to be mohunt, and, on being installed, got 
possession of the property as appertaining to his office under a hibanamah from Dasoomonee, the 
widow of Jugudanund, which she executed in conformity with the instructions of her deceased 
husband. 

Held that, unle«s the defendant could prove his gift from Jugudanund and his allegation that 
Dasoomonee was not inpossession of the property as a Hindoo widow, but merely as a trustee for 
Sreekanth, the plaintiffs suit, within twelve years from the death of Dasoomonee, was 'in time, 
they being heirs of Jugudanund, and as such having only a contingent right during the life- 
time of the widow, and being incompetent to sue for possession till after her death. 

Held that, notwithstanding the presumtkm arising from long possession, as the defendant is 
unable to prove his allegation of gift and his possession derived from Dasoomonee is not 
incompatible with her possession as a Hindoo widow, the property must, on her death, pass to 
the plaintiffs, the nearest male heirs. 
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The circumstances of the case are fully detailed in our judgment 
of the 26th January 1858. They may be briefly stated as follows. 
Jugudanund TWore died in 1189 B. S., leaving a wife, Dasoomonee, 
who, as alleged by plaintiff, took possession of her husband's pro* 
perty, and retained possession till her death in 1254 ; that plaintiffs, 
descendants of Jugudanund's elder brother, being the next male 
heirs, are entitled to succeed to the property in preference to the 
defendants, who, being descendants of Jugudanund's daughter by 
his second wife, cannot take the estate, as it is a custom in the 
family that the property, on the death of a widow, reverts to the 
heirs of the male line to the exclusion of the female line. The 
alleged family custom is not disputed by the defendant, who urges 
that Jugudanund adopted his grandfather Sreekanth, one of the sons 
of his (Jugudanund's) daughter, Shueheemookhee, having selected 
him for the office of mohunt, and left instructions with his wife 
Dasoomonee to make over his property to Sreekanth on his being 
installed ; that, in 1194, when Sreekanth was appointed mohunt, 
Dasoomonee executed a hibanamah, transferring the property to him ; 
that he held possession during life, and was succeeded by his son 
Madhubeekanth, who was succeeded by the defendant Soodhakanth. 
It was held by this Court in their judgment of the 26th January 
1858, that Dasoomonee had made over the property to Sreekanth 
by hibanamah, and that her right and interest therein had conse- 
quently ceased ; and that, as the possession of Sreekanth, adverse to 
flaintiffs and all others, was publicly declared, and must have been 
nown to the plaintiffs or their predecessors, their cause of action 
should date, not from the death of Dasoomonee, whose right was 
extinct, but from the time the grant was made and the adverse 
possession commenced ; and, consequently, the plaintiffs' suit was 
barred by lapse of time. 

It is now contended for the plaintiffs that, admitting the pos- 
session of the defendant, that possession was not adverse to the 
plaintiffs. Dasoomonee, as shown by documents filed with the record, 
succeeded to her husband's property, in which she had a life inter- 
est, and retained possession tdl her death. She had no power to alien- 
ate the property, and the possession of the defendants was only as 
trustees or agents for her ; and such being the case, plaintiffs, rever- 
sioners, were not able to interfere to assert their rights during her life- 
tima While she lived she might have made over possession to any 
one, but such possession could only be in trust for her, and could 
not be held as adverse to the rights of the reversioners, who were 
entitled to succeed at her death. It is further urged that the 
silence or acquiesence of the plaintiffs' ancestors, who were only 
reversioners, could not bind the plaintiffs, for they came into 
court, not as representatives of their immediate ancestors, but as 
heirs of Jugudanund ; that, as his widow was entitled to retain 
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possession of the estate during her life, their [right to possession did 
not accrue till her death, which occurred in 1254 ; and that, as this 
suit has been brought within twelve years of the date of that 
occurrence!, limitation will not apply. 

On the other side it- is contended that, though, under ordinary 
circumstances, the law of limitation would not be applicable, yet 
there was a specialty in this case, which rendered, that law operative 
in this suit and barred its hearing. Dasoomonee had not, as alleged 
by the plaintiffs, a life interest in the estate. She held it in trust for 
Sreekantb Kubiraj, till he was of sufficient age to be installed as 
mohunt. Sreekantb was selected by Jugudanund from among his 
other grandchildren to fill the office of mohunt in his room, and 
was adopted by him ; and the property descended to him, not by 
virtue of his relationship to Jugudanund, but by virtue of his office 
as mohunt ; and Dasoomonee, being a woman, and unable to perform 
the duties of mohunt, made over possession of the property to 
Sreekanth, when he was installed, as directed by her deceased 
husband. The installation took place in 1 1 94, and defendants have 
ever since held possession. 

Judgment. 

The 'continuous possession of the defendant for more than fifty 
years, during the life-time of Dasoomonee, is admitted. The conten- 
tion, however, on the part of the plaintiffs is, that such possession is 
not adverse, but subject to that of Dasoomonee ; that she, as a Hindoo 
widow, had a life interest in the property, and exercised the rights 
allowed her by law ; and that, during her life-time, the reversioners 
could not interfere with her management of the estate ; but that on 
her death it would revert to them as the heirs of her husband 
Jugudanund, free of all incumbrances created by her. Under 
ordinary circumstances plaintiffs would, undoubtedly, as heirs of 
Jugudanund, succeed to the estate on the death of his widow, and 
the period for bringing a suit to obtain possession, they being 
reversioners, would date from her death ; but, in the present case, 
the plea advanced by the defendant is, that Dasoomonee never 
held possession as a Hindoo widow, the property having been made 
over by the will of Jugudanund to Sreekanth, and that she was 
holding merely as a trustee till Sreekanth was installed. If this 
plea be proved, and the continuous possession of the defendant as 
proprietor, shown by sundry decisions of the civil courts, tends to 
support it, it will set aside the ordinary law of inheritance It is 
therefore necessary, in the first place, that plaintiffs should give 
some proof that Dasoomonee held possession as a Hindoo widow. 
In proof of this, the plaintiffs have filed certain documents noted 
in the margin,* which, it is urged, show that Dasoomonee was not a 

* Decision of the civil court, dated 8th December 1788 (1197). Charchitta of 1783 
(1190). Petition filed by Chedanund Mohunt in 1826 (1283). Petition filed by 
Dasoomonee in 1838 (1244). 
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mere trustee for Sreekanth Kubiraj ; and plaintiffs bring to the 
notice of the Court, that the decision of 1803, No. 21804, which was 
not forthcoming when the case was formerly heard, but a copy of 
which has now been filed, is adverse to the defendant's claim, inas- 
much as it 'discloses facts at variance with the statements now put 
forward by him ; and it was for this reason, and not because it 
was not procurable or mislaid, that the decision was not produced. 
The documents filed by plaintiffs, of which further notice will be 
taken hereafter, afford, we think, such sufficient proof of Dasoo- 
monee's possession as a Hindoo widow as to render it necessary to 
call upon the defendant to prove his title. And on his part it is 
urged that, after the lapse of so many years, sinoe he acquired 
possession, it is unreasonable to expect from him that full and 
perfect proof of title which would have been necessary had he but 
lately succeeded to the property. He holds the estate in virtue of 
his office as mohunt Sreekanth his grandfather was adopted by 
Jugudanund and nominated to the office of mohunt ; and on his 
investiture in 1 194 the property of Jugudanund was, according to his 
expressed wish, made over to Sreekanth. Dasoomonee held the pro- 
perty as trustee till Sreekanth was of sufficient age to be appointed 
mohunt, and she could hold it under no other status, for, being a 
woman, she was unable to perform the duties of mohunt ; and the 
absence of her hibanamah is immaterial, as Sreekanth obtained 
possession, not by virtue of her gift, .but in virtue of his office; and, 
in further proof of this, it may be observed that, had the property 
been transferred to Sreekanth by gift, and not in virtue of his office, 
all his heirs would have shared equally in it, whereas its possession 
and enjoyment were confined to that member of the family who 
succeeded to the office of mohunt 

Of the documents filed by plaintiffs, the first requiring notice is 
the decision of the civil court, dated 8th December 1789 (1 197), in 
which copies of the char of 1783 (1190) are embodied. This docu- 
ment is a decree obtained by Dasoomonee against Rajah Oooroo- 
narain, awarjding her possession of certain rent-free lands dedicated 
to religious purposes, acquired by her husband, and the char of 
1783, filed to support her claim in that case, shows that, on her 
representation, the lands had been released to her by competent 
authority as heir of her husband and in possession of his pro- 
perty. Neither in the decree nor in the char is she styled as 
guardian of or trustee for Sreekanth Kubiraj. Another docu- 
ment, copy of a petition of Chedanund Mohunt, father of the 
plaintiffs, of 1233, (1826,) was filed by him in a suit brought by 
Madhubeekanth Kubiraj against Rajah Gooroonarain, to recover 
possession of certain lakhiraj lands. The petition is of the nature 
of a claim. It denies the right of Madhubeekanth to possession, 
or to the office of mohunt, speaks of Dasoomonee as being then 
in possession, and urges his own right after her death. Nothing 
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is proved by this document, except that plaintiffs' ancestors did not 
neglect to agitate their claim to Jugudanund's property on all occa- 
sions. The fourth document filed is a petition presented by Dasoo- 
monee to the civil court, on the 24th February 1838, on the occasion 
of certain property, real and personal, being attached in execution 
of a decree against Runguneekanth Kubiraj. In this petition she 
claims the attached property as belonging to her husband Juguda- 
nund Tagore, declares herself to be in possession, and that, till her 
death, no one has a right to any of the property left by her deceased 
husband, which, at her death, will be divided among her heirs. A 
copy of the decision of 16th April 1803 (1209), No. 21804, alluded 
to in our judgment of the 26th January 1858, has now been filed 
with consent of parties, and read to the Court. In that case Sreekanth 
Kubiraj sued Sour Singh Hazaree, to recover possession of certain 
lands appropriated by him, and mesne profits, in the shape of rent, 
and obtained a decree. In the plaint, an abstract of which is given 
in the decision, Sreekanth states of himself, that his grandfather 
Jugudanund had brought him up from a child, and had given him 
all his property, real and personal, and had installed him on his 
guddee as mohunt, and executed a deed to that effect ; and it is con- 
tended for the plaintiffs in* the present suit, that this statement of 
the transfer of the property, by a deed, executed by Jugudanund, is 
inconsistent with the claim now put forwJurd-^-that Sreekanth was 
nominated by Jugudanund, and, when installed after Jugudanund's 
death in the office of mohunt, was put in possession of his property 
under a hibanamah executed by Dasoomonee. 

Now, as regards these documents, it is to be observed that the 
char of 1190 (1783) and the decision of 1197 (1789), make no men- 
tion of Sreekanth ; and the reason assigned for this omission is that 
in L190 he 'had not been formally installed as mohunt, and the 
decision of 1197, though passed subsequent to that event, relates to 
a suit instituted previously. If, however, the property had really 
passed to Sreekanth by gift from Jugudanund, and if Dasoomonee 
were only a trustee, it is singular that she should have sued in her 
own name and not as guardian or manager for the minor, and, 
when he got possession, that he did not apply to have his own 
name substituted as plaintiff in the suit which was* still pending. 
It is remarkable also that, if the property passed to Sreekanth by 
gift from Jugudanund, a separate hibanamah should have been 
executed by Dasoomonee, for, in that case, she, as trustee, had no 
power to make a gift, and no occasion to execute a hibanamah, but 
was bound to transfer the property to Sreekanth on his installation. 
And if Jugudanund had, as asserted by the defendant, adopted 
Sreekanth, and nominated him as his successor on the guddee, and 
assigned to him all his property, it is strange that he should have 
omitted to execute the necessary deed of gift, and have left that 
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4uty to kis widow. In the decision of 16th April 1803, however, 
Sreekanth distinctly asserts that he held possession under a deed 
from Jugudanund, but this statement is utterly at variance with the 
defendant's plea, which declares that the deed of gift was executed 
by Dasoomonee. Again, as regards the petition of Dasoomonee 
in 1838, no explanation is offered us why, if the defendant were 
in possession as proprietor, he, when the property was attached in 
execution of a decree against Runguneekanth, remained silent, and 
allowed Dasoomonee to intervene and claim the property. 

Our judgment of the 26th January 1 858 rests greatly on a decision 
of the civil court, dated the 29th April 1840. Inthafc case Lulitakanth 
Kubiraj, a nephew of Sreekanth, sued Soodhakanth and Rungunee- 
kanth for possession of certain lands, which he alleged had been given 
to his father Gopeekanth bv Dasoomonee, and of which his father 
had been deprived by the defendants. Dasoomonee was made a party 
to that suit, and, in her answer, admitted the gift to Sreekanth in 
conformity with the instructions of her husband Jugudanund, and 
added that the property was now in the joint possession of hi* 
heirs ; and the result was, that the suit was dismissed as the pos- 
session of Sreekanth by gift from Dasoomonee was considered to be 
proven. Two documents are referred to in that decision as proving 
the possession of Srikanth. These are certain records from the 
bazee-zumeen dufter; one of which, dated 1171, showed the name 
of Sreekanth joined with Sreemuttee Bewah, i. e. Dasoomonee, as in 
possession of mouzah Aughoria, part of the property now in dis- 
pute ; the other, of 1194, related to mouzah Eoonooree, &c., described 
to be in the possession of Sreekanth and others according to a 
hibanamah excuted by the wife of the grantee, Jugudanund Tagore. 
Now, it is clear that there is some error or interpolation in the first 
of these records, or it must relate to some other party ; for Juguda- 
nund Tagore was alive in 1171, and continued in possession of his 
property till his death in 1189, and it is admitted by the defendant 
that Sreekanth' s possession dates from 1194, the year of his instal- 
lation. This record, therefore, appears to be deserving of little 
credit. The second record referred to in the decision shows that 
the villages described are not in the sole possession of Sreekanth, but 
of Sreekanth and others, under a hibanamah executed by Dasoo- 
monee. This entry is inconsistent with the statement made by 
Sreekanth as recorded in the decision of 1803, and opposed to the 
claim now set up by the defendant, that Sreekanth enjoyed sole 
possession. Against this evidence, which strongly supports the 
plaintiff' plea, and showB some inconsistency in the title under which 
defendant now claims, there is only, on the defendant's part, the 
presumption arising from length of possession, and that not alto* 
gether undisputed, and the fact that possession has been enjoyed by 
one or other of the lineal descendants of Sreekanth, holding the 
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office of mohunt, to the exclusion of the otter heirs. The decisions 
which have been filed by the defendant in support of his title 
prove nothing as against the present plaintiffs, who were not parties 
or privies to those suits. As, therefore, the possession of the defend- 
. ant, derived from Dasoomonee, is not incompatible with her pos- 
session as a Hindoo widow, and defendant has failed satisfactorily 
to establish his special title under gift from Jugudanund Tagore, 
we think the property must follow the usual law of inheritance, and 
pass to the plaintiffs, who are the nearest male heirs to the deceased, 
Jugudanund, a fact not disputed by the defendant We, therefore, 
reverse our judgment of the 26th January 1858, and affirm the 
decision of the lower court, with costs. 



The 31st May 1859. 

J. H. Patton and E. A. Samuells, Esqs., Judges. 

Petition No. 1195 of 1858. 

Application for Special Appeal from the decision of Mr. 0. W. 
Malet, Judge of Beerbhoom, dated 18th May 1858, revers- 
ing that of Baboo Peareemohun Bcmerjee, Principal Svdder 
Ameen of thai district, dated 16th Jwne 1857, in the case of 

Kenaram Samunt and another, Plaintiffs, Petitioners, 
versus 
Nilmonee Acharj, Defendant, Opposite Party. 

Baboo Baneemadkub Banerjee, for Petitioners, Eoc-parte. 

It is hereby certified that the said application is granted on the i n a suit for 

following grounds. value of wood 

The plamtifls sued" for value of certain wood misappropriated by ©^Jn^whtch 
the defendant, and stated in their plaint that their title to the plaintiffs had 
wood had been admitted in a suit before the Gopalpore moonsiff; ^mmx by the 
winch was decided on the 22nd December 1848. defendant of 

The judge has dismissed the suit, on the ground that the case ttaVo^in^ 
referred to was remanded from the appellate court, and that the former case, and 
plaintiff*' claim was not finally established until the 30th December JJjjJ^J^ B ^ t " 
1849 ; consequently, that the plaintiffs ought to have sued on the' on the ground 
decision of 1849, instead of on that of 1848. Against this decision a J^J^ ?£[ 
special appeal is preferred, on the ground that plaintiffs' suit is not been remanded 
based, as the judge erroneously assumes, on either of these decisions, ** """JJ? 1 " 
but on their general right to the wood, and that the roobukarees reversed, and 
referred to are merely evidence in favor of their claim. This is **** remanded, 
unquestionably so. The suit is remanded, with instructions to the pbuntiftV ^ut 
judge to dispose of it on its merits. wa« based on 

their flrenoral 
right to the wood, which ought to be investigated, and that the alleged admurion was 
merely evidence of their claim. 
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The 31st May 1859. 

H. T. Raikes, Esq., Judge, and G. Loch and H. V. Bayley, Esqs., 
Officiating Judges. 

Special Appeal from the decision of Mr. E. Latour, Judge of the 
24-Pcrgunnahs, dated ISth March 1858, reversing a decree 
of Baboo Taruhiiaih Sein, Principal 8 udder Ameen of that 
district, dated QOi May 1857. 

No. 658 of 1858. 

Madhubchunder Aduk, (one of the Defendants,) Appellant, 

versus 
Nagenderchunder Ghose, receiver on behalf of Anundnarain Ghose, 
(Plaintiff,) and Thakoordass Holdar and others, (Defendants,) 



Baboo Dwcurkanath Mitter, for Appellant. 

Baboos Kishenkishore Ghose, Bhoobunmohwn Roy, and Hurkalee 
Ohose, for (Plaintiff,) Respondent. 

ha^L aJw This case was admitted to special appeal on the 30th Septem- 
a title by a ber 1858, under the following certificate recorded by Messrs. H. T. 
£J$ gSJS Raikes and J. BL Patton. 

such assump- " This suit was brought by the vendee of an auction purchaser, 
^ n ^it d6 and w ^ » ^ execu ti° n of a decree, had purchased the rights and interests 
the^cate^ re- of one Thakoordass in certain real property, and had possession 
njajwfc* accord- delivered over to him. Subsequently the purchaser of a decree 
,ngy# against one Gourmonee, the wife of Ramnarain, sold this same 

property in execution as belonging to Gourmonee as heir of Ram- 
narain, and bought it himself, and then dispossessed the plaintiff in 
this action. 

" The first court held that the right and possession of Ramnarain, 
at some period, in the property, was not questioned by either 
party, but as there was neither allegation nor proof of Thakoordass's 
having ever succeeded to the property, by either gift or inheritance, 
the purchaser of the property in execution of a decree against 
Thakoordass could not establish any title to it ; so plaintiffs case 
was dismissed 

" In appeal, the judge of the 24-Pergunnahs argued that, as Ram- 
narain, the original proprietor and husband of Gourmonee, never 
disputed the execution sale of the property as belonging to Thakoor- 
dass, and Thakoordass was his son-in*law, the court may presume 
that Thakoordass held by grant, and "was in rightful possession 
when the property was sold, and on this ground decreed the suit in 
favor of the plaintiff. 

" The special appeal is, that the judge could not presume a title 
which neither party laid claim to, and that he has decreed upon 
conjecture only, and has failed to determine the case on legal grounds. 
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" We admit the special appeal, to try whether the judge was 
competent to presume a title which the parties to the record had 
not advanced." 

Judgment. 

On a reference to the judge's decision, we do not observe that the 
judge finds that there is proof of possession or title. He holds that 
the possession of Thakoordass is to be assumed from the fact of 
the father-in-law and mother-in-law not questioning it, and from 
that assumed possession he presumes a grant, and thence a title. 
We are of opinion that the possession of Thakoordass should have 
been found on better grounds than the mere silence of his father 
and mother-in-law ; and that the presumption of title by a grant on 
such a basis, without further proof, cannot be admitted. We, there- 
fore, uphold the decision of the lower court, reversing that of the 
judge, with costs. 
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The 4th May 1859. 

H. T. RxiKEd and A. Sconce, Esq&, Judges, andH. V. Batlet, Esq., 
Officiating Judge. 

No. 175 of 1859. 

Rughoonath Chuckerbuttee, Appellant, Petitioner, 

versus 
Kasheshuree Debea, Respondent, Opposite Party. 

Baboos Ramapersad Roy, Shvmbhoonath PvmdU, and Kishen- 

Hshore Ohose, for Petitioner. 
Mr. R. T. Allan, for the Opposite Party. 

This case was referred to a full bench on the 16th April 1859, ^ accord- 
under the following order recorded by Mr. A. Sconce. StotTprocEu 

" In trying a regular suit, the principal sudder ameen of Rajsha- »ngs of enquiry 
hye has thrown out a wuseeutnamah, filed by defendant, petitioner &2£ w 2£^ 
and has directed an inquiry into a charge of forgery, to be investi- pending diaposl 
gated with a view to the eventual reference of the charge to the *LSf an appeal 

6 . . , e preferred by the 

magistrate.^ accused, against 

" Meantime, the decision of the principal sudder ameen (made on the decree pass- 
the 2nd September 1858) is under appeal to this Court ; and peti- 
tioner applies for an order to cause the investigation of the supposed 
forgery to be stayed till the appeal pending here be disposed of. 

" It seems the practice to be followed in such cases should be 
considered by a full bench ; and I refer this application accordingly." 

Judgment. 

A precedent is afforded by an order passed in a case of appeal 
pending in this Court in 1853. 

On the 13th September 1853, the judge presiding in the mis- 
cellaneous department was applied to, to stay a prosecution for 
forgery, directed to be brought against the defendant in the suit, 
who had appealed from the decision passed in the case itself 
to the Sudder Court ; and the judge before whom the application 
came directed the criminal proceedings to be kept in abeyance until 
judgment had been given on the appeal 

The case is that of Mahadeb, appellant, versus Neettajeet Singh, 
respondent, and the above order was passed on the date as 
given above. 

We think it is only necessary to follow that precedent on the 
present occasion, and direct the postponement of further pro- 
ceedings in regard to the alleged forgery of the wuseeutnamah, 
until judgment may have been passed by this Court on the appeal now 
pending before it. The appeal case to be brought up for hearing as 
soon as it conveniently can be. 
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Thb4thMay 1859; 

H. T. Raikes and A. Sconce, Esq*., Judges, andH. V. Baylet, Esq., 

Officiating Judge. 

No. 230 of 1859. 

Goyadeen Patuk, Petitioner. 

Baboo Kishensukha Mookerjee, ftwr Petitioner. 

The petitioner having filed his application for a review within 
the time prescribed by Section III of the Act (XLI. of 1858), 
he is entitled to come in on a stamp of two rupees' value, that 
being the amount fixed on applications of this nature filed within 
the period allowed by law. 

The 7th May 1859. 

H. T. Raikes and A. Sconce, Esqs., Judges, andH. V. Bayley, Esq., 
Officiating Judge. 

Case No. 719 of 1858. 

Summa/ry Special Appeal from ihe decision of Mr. H. M. Raid, 
OMciatirig Judge of East Burdwan, dated 3rd August 1858, 
affirming a decree of Mr. H. 8. Thompson, Principal Sudder 
Ameen of that district, dated 30th April 1858. 

Bholanath Singh, Ctcwnumt, Petitioner, 

versus 

Kishengobind Biswas, Defendant, Objector. 

Baboos Shumbhoonath Pundit and Dxoarkanath Mitter, tor Plain- 
tiff. 
Mr. R. T. Allan and Baboo Kisherikiehore Ghose, for Defendant 

A putneedar This case was admitted to summary special appeal on the 10th 
cannot hold a January 1859, under the following certificate recorded by Messrs. B. 
SFfcTii <Jd J. Colvin and G. Loch, 
balance. When " The petitioner held a mortgage of the durputnee Gopeenathpore, 

it was sold to a - - • ■ ^ i *i i ^7? «/>., t , *;«^ , . * , , r 



n^n^tnee* belonging to Daood Alee, and on the 29th July 1856 obtained a decree 

dar for balance for possession. In the course of execution it appeared that an 

^fonT 4 ' balance 8-anna share of the durputnee had been sold to satisfy the claims of 

due upon a the zemindar, which were realised, and a surplus remained in the 

a*** reonaTdebt c °U ector8 bands. To this money the petitioner, as mortgagee, waa 

of ^the oust- entitled. A suit was, however, instituted on the 14th April 1857, by 

^ ur P u * n « edar - Kishengobind Biswas, for rent for 1261, against Daood Alee, and 

couiTreversed. er the objection of the plaintiff was that he was a joint durputneedar 

with Daood Alee, and had paid rent to the zemindar in excess of the 

amount due by him, and, therefore, he sued to recover the excess 

payments from his co-partner. The suit, therefore, was not one 

between a zemindar and ryot for rent, but one partner suing another 
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far payments made on his account. The petitioner filed a petition 
of objection, but the plaintiff obtained a decree in January 1858, 
wherein it was provided that, in execution, the claims of the petition- 
er should be considered ; that, if the^ claim were then rejected, the 
money should be paid to the plaintiff, and if any part of the sum 
due to plaintiff then remained unpaid, he must recover it as a per- 
sonal debt from the defendant When plaintiff sued out execution, 
the petitioner filed his claim, which was rejected, and this order 
was confirmed by the judge 

" It is urged in special appeal, that the reasons assigned by the 
judge for rejecting the petitioner's claim are invalid. In his judg- 
ment he speaks of two summary decrees for the rent of 1261 and 
1262, obtained by the plaintiff against the defendant, and, being 
summary, as having a preferential right to be satisfied before the mort- 
gagee's claim. The summary decree of 1262 was not before the 
court, and the decree of 1261 was not summary, otherwise it could 
not have come before the judge in execution. The fact of the zemin- 
dar's having brought a claim for rent within time before the collector, 
which claim was rejected through his neglect, will not give the 
action he may bring in the civil court (not to reverse that order, 
but simply to recover rent) a preference over the mortgagee's claim. 
Further, the lower courts nave misapprehended the nature of the 
case. It is not the suit of a zemindar against a ryot for rent, but 
of a partner suing a co-partner for excess payments of rent made 
by him on account of the other. Lastly, as the petitioner's right 
as mortgagee became complete by expiry of the year of grace on 
the 29th July 1854 (15th Sraburi 1261,) and he obtained a decree 
for possession before the suit for the rent of that year was instituted, 
why should the petitioner's right to the money be considered 
incomplete as against the zemindar? 

" On the other hand, it is stated that the plaintiff in this suit, 
Kishengobind, and the defendant Daood Alee, were originally durput- 
needars. The putnee was sold for arrears of rent by the zemindar, 
and purchased by the durputneedars, who held possession. Kishen- 
gobind, as putneedar, brought a summary action against Daood Alee 
for the rent of the durputnee still held by him, for the years 1261 and 
1262, and obtained decrees before the deputy collector. On appeal 
the collector nonsuited the case for 1261, but confirmed the decree 
for 1262, and in execution of it sold the durputnee. The proceeds 
of sale not only covered the amount of rent due for 1 262, but left 
a surplus in the hands of the collector ; and Kishengobind brought 
a regular suit to recover the rent of 1261 from the proceeds in the 
collector's hands. The lower courts have considered htm entitled 
to the money, as the suit was for rent of 1261 on account of 
the same land, for which he had already obtained a decree for the 
rent of 1262, and the money was the proceeds of sale in execution 

U 3 
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of that decree. The petitioner, mortgagee, might and should hare 
saved his right by paying the rent Daood Alee defaulted, and 
petitioner is only the representative of Daood Alee and should have 
paid up. 

" There is some ambiguity in the wording of the plaint, which 
gives color to the petitioner's plea, that the lower courts have 
misapprehended the nature of tnesuit We, therefore, admit the 
appeal, to try whether the judge's order, with reference to the 
objections urged by petitioner, be correct or not" 

Judgment. 

This application relates to the surplus proceeds resulting from 
the sale of a durputnee tenure held by one Daood Alee. The dur- 
putnee fell into arrears for 1262, and, for the realisation of the 
balance due, was, on the 14th April 1857, brought to sale : accord- 
ingly, after satisfying the putneedar's demand for 1262, a surplus 
remained, which gives occasion to the present action. On the one 
hand this surplus is claimed by the putneedar, in order, to the 
execution of a decree acquired by him, on the 27th January 1858, 
• against Daood Alee, for the arrears of 1261, that is, for the year pro- 
ceeding that for the arrears of which the sale took effect ; and on 
the other, the special appellant now before us asserts his right to 
the surplus, by virtue of a foreclosed mortgage held by him over 
the durputnee tenure. On the 29th July 1856, decree for pos- 
session was made in favor of special appellant as against Daood Alee, 
his right to the tenure running from the date of foreclosure, that 
is, July 1854 (1261). The ziBah judge has held the putneedar 
entitled to cany off the money in liquidation of his decree against 
Daood Alee for the year 1261. But it appears that this order must 
be set aside. First, we would observe that the putneedar has no 
special lien on the durputnee for the adjustment of an old balance. 
The tenure was sold at the close of 1263, for the recovery of an 
arrear decreed due for 1262. The arrear still outstanding is for the 
preceding year 1261, and must be regarded as the personal debt 
of Daood Alee, against whom it was decreed But the decree made 
in favor of special appellant, under the foreclosed mortgage, hag 
determined his right as durputneedar in substitution of Daood Alee, 
and, necessarily, what remains of the proceeds of the sale belongs 
to special appellant, and not to Daood Alee. The arrear of 1261 is, 
as already said, the personal debt of Daood Alee, and for the discharge 
of his debt special appellant cannot be held answerable. We, 
therefore, set aside the order of the judge, and direct the money 
in question to be paid to special appellant. Costs on respondent 
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The 19th May 1859. 
H.T.RAIKES, Esq., Judge, and H.V. Bayley, Esq., Officiating Judge. 

Petition No. 58 of 1859. 

Application for the admission of a Summary Special Appeal 
from the decision of Mr. W. H. Broadhurst, Offbcialmg Judge 
of Purneah, dated 9th November 1858, striking off a decree of 
Movlvee Abdocl Uzeez Khan, Prmcipal Sudder Ameen of that 
district, dated 15th April 1858, in the case of 

Shumbhoonath, Decree-holder, 

versus 

Koodrutoollah and another, Debtors, 

Movlvee Aftaboodeen Mahomed, for Petitioner. 

Baboo Urmodapersad Banerjee, for the Opposite Party. 

It is hereby certified that the said application is granted on the 
following grounds. thm&ST* 

The special appellant urges that he, as the absent party below, intervals of a 
was not summoned three times at intervals of a week, as required J^mS? 1111 ^ 
by the decision of the 24th April 1851, Summary Reports, page 217. Sadder Dewan- 
We find this to be the fact ; and the case must be remanded, in 2i^ wta £££ 
order that the rule laid down there be duly adhered to. April ' i85i, 

Appeal decreed, with costs, accordingly. pw 21 *- 



The 25th May 1859. 

H. T. RAiKESand J. H. Patton, Esqs., Judges, and H. V.Bayley,Esq., 

Officiating Judge. 

Case No. 256 of 1858. 

Summary Special Appeal from the decision of Mr. J. Gmnt, 
Jvdge of Dinagepore, dated 20th February 1858, reversing 
a decree of Mr. J. Reily, Principal Sudder Ameen of that dis- 
trict, dated 10& May 1856, in the case of 

Mahatab Singh, Decree-holder, 

versus 

Zalim Singh, and, on his demise, Mussuraat Chando, widow 

of the deceased, and Nanukpersad Singh, Debtors. 

Movlvee Aftaboodeen Mahomed, for Petitioner. 

Baboo Unookoolchunder Mookerjee, for the Opposite Party. 

This case was admitted to summary special appeal on the 16th o^JJT'wsTot- 
July 1858, under the following certificate recorded by Messrs. A. rect? W maW 
Sconce and D. I. Money. the brother and 

J widow, who 

were in joint possession of deceased's property, liable for the decree against him. 



Digitized by 



Google 



( 6»ft ) 

" This case refers to the execution of a decree held by Mahatab 
Singh against Gobind Singh, deceased. Before the principal rodder 
ameen the decree-holder applied for execution against Chando, 
widow of the deceased, and petitioner, hia brother ; but the principal 
sudder ameen discharged both ; aud, on appeal to the judge, the 
order was passed, which petitioner brings up now in special appeal 

. " The ground erf the petitioner's application is that, though tfie 
judge holds the widow only to be answerable to the decree-holder 
for the property held by her, the older made, nevertheless, ia appli- 
cable to petitioner. 

" There seems to'be some doubt as to the judge's meaning ; and 
the language used in the opinion expressed is obscure; So much the 
judge says distinctly, that the widow of the deceased cannot be 
exempted from liability ; but the order conveyed to the principal 
sudder ameen directs the decree to be enforced against both 
respondents. Aa the case now stands, this; order should be 
amended, and we admit the special appeal to try that point, but, 
at the same time, with reference to Section IV. Act XXXIIL of 1 854, 
.we direct the judge to certify more explicitly his reasons for the 
order made by him." 

Judgment. 

The judge has explained that his decision was intended to make 
both the brother and the widow liable, as both of them were proved 
by the evidence on the record to be in possession of the general 
property of the deceased. 

We see nothing in this finding to* be questioned in special appeal, 
and we reject this? appeal, with costs. 
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The 26th May 1859. 

H.T. RAHttSand J.H. Patton, Esqs., Judges, and H. V. Bayle^Esq., 
Officiating Jpdge. 
No. 590 of 1858. 

Summary Special Appeal from, the decieian of Mr. 0. W. Malet, 
Judge of Beerbhoom, dated 20th May 1858, reversing a decree 
of Baboo Feareeraokun Bcmerjee, Principal Sudder Ameen 
of thai district, dated 20th Fdruary 1858. 

Condon Beebee, Debtor, Petitioner, 

vermis 

LaUa Beohoo Lall, Decree-holder, Opposite Party. 

Baboos Baneemadhub Banerjec and Dwarkanath Mitter, for 

Petitioner. 
Moulvee Murhumut Hoesein (absent), for the Opposite Party. 

This case was admitted to summary special appeal on the 6th On a special 
December 1858, under the following certificate recorded by Messrs. $g£ ^ *Jj 
B. J. Colvin and Q. Loch. oider relating 

" Petitioner and Manikchand held counter decrees against each to ua S? t8 a ^ 
other for land, wasilat, and costs. The latter sold his decree against cable to mesne 
petitioner to Bechoo Lall, the claim by it being less in amount than g^^ J 16 ^ 
the claim of petitioner against Manikchand. i n this cue, as 

" On a fonner occasion, i. e. 26th November 1857, (page 1780 ^^,^ ode ^ B d - 
Sudder Decisions of that year,) it was held that the petitioner might decrees against 
file her receipt for the amount of her decree against Manikchand, each other, 
which would pro tanto reduce the claim of Bechoo Lall against her. c^,* 1 ^ ail 
This order was made applicable only to the costs in the suit, as at such' items as 
the time no mention was made or any thing but land and costs. ghonid°De P deHt' 
On Bechoo Lall's again taking out execution, the principal sudder ed and credited 
ameen of Beerbhoom extended the above principle to the wasilat, jjj ^^JJJJIjJ 
and, finding that more on that account was due to petitioner than jU accounts, 
she had owed to Manikchand for wasilat, he struck Bechoo Lall's 
application for execution off the file ; but the judge, on appeal by 
Bechoo Lall, considered that the order of this Court was restricted to 
costs, and did not relate to wasilat, which being the product of land, 
must, he thought, follow the o*der passed regarding the land, and 
reversed the principal sudder ameen s order. 

" It is objected in special appeal that wasilat being represented by 
value in money, the order relating to costs was equally applicable 
to wasilat. 

" We admit the appeal to try the point" 

Judgment. 

We consider the judge's order in this case incorrect. The 
main plea of the special respondent is that, as Manikchand had 
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transferred his decree far land, wasilat* and costs, to Bechoo Lall, and 
the orders of this Court, in Sudder Dewanny Adawlut Decision of 
26th November 1857, page 1780, applied only to costs, the transfer 
to Bechoo Lall of the decree for wasilat barred those wasilat being 
treated as a set-off in favor of Gendun Beebee for her decree against 
Manikchand. The special respondent's pleader has also urged that 
costs were allowed to be treated as a setoff only in accordance with 
the special case of the 27th October 1846, Summary Reports, page 
1 10, Hurrishchunder, petitioner. But these pleas are quite unten- 
able. There can be no restriction in the application of the general 
principle in this case as to all the ingredients of the two decrees, 
wasilat as well as costs ; for the correct application of that general 
principle is that, where two decree-holders hold decrees against each 
other, both, with all such items as they comprise, shall be used in 
account, to debit and credit, as the case may be, in the adjustment 
of the claims of the parties against each other respectively UTider 
such decrees, and no transfer can nullify the operation of this 
principle. 

We reverse the order of the judge, and decree the special appeal, 
with costs. 



The 25th May 1859. 

H. T. RAiKBSand J. H. Patton, Esqs., Judges, and H. V. Bayley,Esq., 
Officiating Judge. 

No. 822 of 1858. 

Summary Appeal from the decision of Mr. 0. P. Leceyster, Judge 
of Midnapore, dated 14th September 1858. 

Syndaul Hossein, Petitioner, 

versus 

Government and Gunganarain Mehtee, Decree-holder, Opposite 

Party. 

Moovshee Ameer Alee and Moulvee Murhumut Hoss&in, for 

Petitioner. 
Baboo Ramaperead Roy, for Government. 
Babooe Ramapersad Roy and Chimdernaih Chatterjee, for 

Gunganarain Mehtee. 

The liability This case was referred to a full bench on the 8th January 1859, 
of a treasurer's under the following remarks recorded by Mr. A. Sconce, 
seamt 'hood " ^* e P^tioner was surety for Kasheenath Bose, the treasurer 
continues, even of the judge of Midnapore ; and having been called upon to make 
be^ g LchLSed S ^ ^ sum of rs - 2 *°°, which, on the 28th September 1852, the 

on formal acquittance, until the accounts of the period during which he was surety have been 
correctly balanced. 
Lower court's order correct, excepting as to the interest charged upon the surety. 
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treasurer, without authority, hqd charged and misappropriated, he 
now appeals against the judge's order. 

" It appears that the office of treasurer was abolished on the 1st 
October 1852, and that, on the 29th November following, hfs 
surety, the petitioner, applied to be discharged from the liability 
which he bad contracted by giving security for the treasurer. In 
meeting this application, a reference appears to have been made 
by the judge to his subordinate moonsiffs, and, on returns having 
been received from those officers* the judge, on die 20th April 1853, 
recorded two orders ; one, on the record or nuthee, in which it was 
directed that, as the treasurers accounts had been examined for a 
considerable period and no objection had been preferred, the ap- 
plication should be considered disposed of ; the other, in the ' yad 
dasht' book, in which the remark is made, that there appeared to 
be no objection to relieve the petitioner from his obligation as surety. 

" For the petitioner, with reference to these orders, and to the dis- 
charge of the treasurer from his office as such, about five years 
before the embezzlement was discovered, it is contended that it is 
not competent to the zillah judge summarily to exact from him the 
amount of the late treasurer's defalcation. 

" It is also argued that the judge has exceeded his authority, in 
directing petitioner to pay interest upon the principal sum, from the 
date on which that sum was payable to the parties on whose account 
the deposit was held. 

" I think it proper to refer the case for the consideration of a 
full bench." 

Judgment. 

The only question which appears to have been raised by this 
certificate is, whether the judge was competent to realise the amount 
of these defalcations from the surety in the summary mode adopted 
by him, and which was the course undoubtedly open to him so long 
as the security bond could be considered in force. We have, 
therefore, only to consider whether the security bond was in force 
beyond the 20th April 1853, the date of the judge's order, under 
which the appellant assumes his property was formally released. 

On the point of duration of a surety's liability under the 
security bond executed by him, we find a precedent in the case of 
Tarneepersad Nyaruttun Bhuttacharj, decided 19th June 1840. 
In that case, the treasurer of Burdwan had been detected in various 
embezzlements during a long course of service, and had, during 
that time, changed his sureties more than once, who had, more- 
over, on their discharge, received formal acquittances from the 
judge. Notwithstanding this, they were held liable for defalcations 
occurring during the time of their suretyship ; and the majority of 
the Court likewise held, that the amount for which they were liable 



Digitized by 



Google 



( 700 ) 

was realisable summarily by attachment and gale of the property 
pledged. 

The principle followed in that case appears to be that, until the 
accounts were correctly balanced, no release from security could be 
granted, and that the subsequent discovery of the defalcation 
showed that the accounts had not been correctly balanced at the 
time of discharging the surety. Following this precedent in the 
present case, we hold the judge to have adopted a legal course ; but 
we dissent as to the legality of saddling the surety with interest for 
the benefit of the decree-holder, whose money was in deposit and 
misappropriated by the treasurer. With the above modification of 
the judge's order we reject the appeal. 



A..J.M . 
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